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the laws Eg ta the ſubjects it treats of 
a ttle more weh le 82 hath Ges er —_ | 
one. : 85 


7: SON pro denen is this W to 2 . | 


— * LR b a 


The mb 30 W er uf of is various. 8 Wen 


| The firſt ching regarded, i is che oder of time. 
Thus in the Poor Laws; firſt is fet forth the ap- 
pointment of eperſcers, next the feveral branches of 
their duty, in finding ſettlements for the pogr—— 
in Temoving then to ſuch ſettlements——in making 


rates for their relief——in relieving and otherwi 8 8 SE 


ordering them and laft of all, in — 
the expiration of their office. Then again 
treating of ſettiements, it occurs to conſider Get, | 
and as near to the faid order as may be, ten different 
kinds of MN birth——by the 2 3 
ſettlement apprenticeſhip——by Ws 
by ION y inhabiting farty days aſter notioe 
——by paying periſh rates ſerving % 
ee by renting Iol. a year-—-—andl by a perſon's 
own eſtate.— n like manner, in treatin 
rates, firſt is fot forth the courſe of laying t the off 
ment then the allowance thereof by the ju 7 
—=—publiſhing the ſame in the Ga 2 : 
againſt the rates at the ſeſſions ——levping the lame 
A 2 e oy 


1 C 


by difireſs— —and finally, commitment Wikies: no dif. 
treſs can be had. 


Thus to exhibit another inſtance In the arti- 
cle of - the Moollen manufacture, which makes up a 
conſiderable part of the juſtice of the peace his duty, 
and of the officers ſubordinate to him, there is ſuch 
a number and variety of ſtatutes, that authors are 
generally overwhelmed with them. To avoid which 
perplexity, the laws are here digeſted in order, ac- 
cording to the natural progreſs of that buſineſs; 
from the ſhearing of the ſheep, to the exportation 
of the wool manufactured; under the ſeveral heads 
of winding of wool by the ſhearer——laws to prevent 


its exportation wor RING of cloth Sulling— 
— e —flretching— Back ng ex- 
Porting. . e 


Where there is · no priority in point of time; the 
next method is that of Lord Coke, to frame a defi- 
nition which takes in the whole ſubject, and then 

explain the ſeveral parts of ſuch definition in their 
order. Thus Grand larcen is defined to be, A felo- 
. -nious and fraudulent taking and carrying away by any per- 
ſon af the mere perſonal goods of another, above the value 
of 12d: In the handling of which, the ſeveral 
branches of the definition are. explained in the or- 
der as they ſtand; wiz. A felonious and fraudulent tal- 
ing and carrying away——by any perſon——of the 
_ »2nere perſonal goods —— of another- above the value of | 
12d. . Under which heads the general 3 re- 


Jating to that whole title i IS comprehended. 
8 TA 3 


"The like r 18 purſued in treating of the 


K NY on of the peace, the form of an indietment; the 
- - or. of an order of removal, and other ar ticles. £ 
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PREFACE. | * 


In general, it is provided, that one thing ſhall 
ear the way for another, and the fubſequent 2 


oy = explain the Preceding. | 
Under the ena of which 1 the 1 

1 hath attempted to bring together under one gene- 
J 2 title, divers articles relating to the ſame ſubject, 
rhich in the common books are broken and detach- 
Ai under various ſeparate titles; -hoping thereby; 
What what hath hitherto been thought introducto- 
4 5 Cy of confuſion, may tend to render the ſubſect 

5 ore perſpicuous, in exhibiting the Whole 8 | 

bne comprehenſive view.. Thus the laws relating 
to the game, which are above forty in number, and 
are interſperſed. in the common books under about 
Þvirtcen different titles, are here digeſte ; under one 
Peneral title, Game, to which the — ſhall have 
k 1 Fecourſe for the knowledge of whatſoever belongeth 
&o that ſubject. For example, if any perſon would 
De ſatisfied, what penalty the law hath provided 
3 y for racing 3 in the ſnow ; by recurring to tlie ge- 
1 neral title concerning the game, he will find the 
ame diſtinguiſhed into three kinds, the foui-footed 
game, the winged: game, and the game of. %, The 
"if four-footed game are diſtributed into the ſeveral. ſpe- 
cies. of deer, hares, and comes ; under which head 
concerning hares, he will, readily find what is defared. 
In like manner, the. winged. game are fubdivided in- 
eo ſeveral branches, concerning hawks and hawking 

—ſwans——partridges and-pheaſants— Fe ith ; 
eld ducks, wild geeſe, and 6ther water fowl——-grouſe or 
1 e eee Rs —and other Jon; each ob with ch 
bave their peculiar laws. 
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In theſe large comprekenfive: titles, care is 5 
wiſe taken, to be as particular as may be without 
injuring the connection in the ſtatutes, by inſerting 
che whole law by itſelf, relating to each 5 8 | 
article, The benefit of which will appear by the 
ah. 


vi * 


number 2 . or beafhs i in a cart or wagon: are 1 
allowed by the ſtatutes for the preſervation of the e 
roads; let him take what treatif at preſent he 
pleaſes concerning the highways, he muſt read over 
the whole, before he ſhall be ſure that he hath 
found all which the law hath enaQted concerning 
the ſame; and ſuch is often the inaccuracy and con- 
fufion, that when he hath peruſed the whole, per- F. 


before us, there have been regulations made con- 
cerning the ſame, by ten different acts of par- 
liament, at very different times. Before he can 
have any competent knowledge thereof, he muſt 
lay all theſe ten acts together; and when he 
hall have done this, he will find amongſt them fo 
many repeals and revivals, and explanations, and 
amendments, that it will even then be no eaſy mat- 
ter to conclude with certainty how the law doth BY 
Hand as to that article. To ſpare the reader all 
which trouble, the auther hath in this, and all 
other the like inftances, laid the whole law toge- 
ther relating thereunto, or at leaſt all that hath 
occurred to him, or which he hath thought it ma- 
terial to inſert. So that the reader may receive fa- 
tisfaction in a very ſinall compaſs, as to what he 
ſhall be inquiring about; or at leaſt he may be ſa- i 
tisfied in this, that if he doth not find it there, he 
need not ſeek for it elſewhere in the book «. 


And by this method of bringing 8 into 
one general title, all thoſe ſeparate diftinct titles, 
which have a mutual relation to and dependance 
upon each other, the author hath avoided one 
great inconvenience, of referring the reader from 
one title to another, and from that other back 


——— FRI 
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At preſent theſe acts are reduced into two general acts, one for turn- 
pike roads, the other for highways not being turnpike, 


. 


again 


_ he may be Rill to ſeek; For as to this inſtance 
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7 ain to the firft, and (which is not unuſual in 
5 Poole of the like kind) perhaps lating the thing to 
> treated of betwixt them. e 


be n which account alſo, where one law occur · 
| eth ke two different titles, it is uſual with him 
© inſert the fame under both thoſe titles; ſo that 
1 4 > reader's attention may not be interru 

Ending him to ſearch other titles, and from thoße 
is EL erhaps others again, which have no nm re- 
ation to the matter he hath in hand. 


Alle upon another account, he hath ſometimes 

Fade uſe of more words than otherwiſe he would 

Dave done, namely to avoid the frequent repetition 

3 the term, &. which is a vague expreſſion, and 

ti to create an uneafinels in the 8 mind, for 

A that he cannot be ſatisfied from thenge, how much, 
r how little i is intended to be WORRIES. | 


| He bath alſo been Wat large in the matter 
4 Pf precedents under divers titles; — hath endea- 
1 eared to bring them much nearer to the flatutes, 


pon which they ought. to be formed, thas WSN 
Path been done. | 


YN For all which 3 he hath the more 
oy allowed to him, for that he hath not thought 

| neceſſary (as. others have done) to take up near 

.4 ay were part of the book, by inſerting Blackerby's 

2 Wuftice at the end of it, by way of index; hoping 

3 bat the methad be hath LES will render ever 
ching of that Kind impertinent and uſeleſs, 4 


4 Tart i which the aythor hath made | 
W uſe of, are chiefly of four kindg—The fatutes at 
ö large —the ſeveral treatifes concerning the pleas of | 
the crown—the reports of cafes adjud ged in the 

court 


1 


vin * P. N E ACE: 
court of king's 'bench—and the books concerning 


the Mer of a „Niue of the Pw: £5 8 


As to the Hatutes at large, or acts of parlia- 
ment; the author hath not thought himſelf at li- 


berty, as Mr. Dalton and others have done, to 


deliver the import thereof in his own words; 


but, hath conſtantly abridged the act in the Y 
words of che act itlelf leaving out nothing which 


may ſeem any way material. And to each Uiſ. 


tinct clauſe, he hath annexed the interpretation 


thereof, where the ſame hath been determined in 


the court of king's bench, or ende by other 


good mera AE 


The treatifes GEN APRN the pleas of the crown, 
are thoſe of Stamford, Coke, Hale, and Hawkins.” 
Of the firſt of theſe, the author hath made little 
uſe, further than as he is adopted by the other 


three. As to which three great authorities, where 
the law hath been declared by Lord Coke, and 


not controverted by any other, nor altered ſince 
his time by any act of parliament, or judicial 
determination, the author hath given to him the 


preference. And where any of theſe differeth from 
the other, he hath noted the difference, 


In citing of Mr. Hawkins, he hath not thought 
it allowable, as is uſual with others, to oli 
the ſeveral degrees of caution and aſſent, with 
which he delivereth his opinion; as, id ſeemeth, . 


or 2? hath been ſaid by ſome, or it ſeemeth 2o be the better 
opinion, or it ſcemetb o be agreed, and the like; 
which are by no means arbitrary words. without 


much meaning, but are inſerted by him with the 


utmoſt deltderation and judgment. 


— as to the bogks of reports; where the caſes 


therein have been conſidered by Mr. Heut, 
an 


FR BF AE © ix 


and the other learned perſons before mentioned, 
BY the author hath judged it very proper to leave 
ZW the matter there as ſettled by them. As to the 
T reſt he hath by no means thought himſelf of 
ability to proceed in Mr. Hawkinss manner, by 
W& laying together all the reports on the ſame ſub- 
I ject, and thereupon extracting an opinion out of 
the whole; but hath inſerted the ſame at large, 
W or what he hath thought moſt material thereof, 
W 2nd left the determination thereupon to the rea- 
W der's better judgment. 18 „ 


And here it may be requifite that the reader 
ve admoniſhed, not to expect that the book ſhall 
be more perfect than the materils of which it 
is compoſed. All the books of reports are not 
of equal authority. Many of them are only 
notes that had been taken for gentlemen's own 
rrivate uſe ; which doubtleſs, would have been 
nuch more perfect, had they intended them for 
publication. For theſe, or any other, the au- 
Wthor himſelf voucheth not: And, as he doth not 
add to their credit, ſo he doth not detra& from 
Wits but leaveth every author (as he need muſt) 
Wo anſwer for himſelf. For he hath made it an 
nvariable rule upon all occaſions, to cite his au- 
W: orities, what ſuch ſoever they be; and, in all 
Wnatcrial inſtances, in the very words of the origl- 
al authors: that ſo, what may be of good au- 
hority in itfelf, ſhall not be rendered leſs ſo by 
Nis handling of it. And where no authority is 
lledged, he defires the reader will look upon it 
s ſuch, namely, as having no authority; the ſame 
being nothing but the author's own private obſer- 
Vations, which are ſubmitted to every reader's 
ent, to aprove or rejett as he ſhall Te 
auſe. 
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judged it unneceſſary to alledge more than one of I 


neceflary to inlarge ; ſince of the moſt of the | 


mend his own book, b 4 linding fault with othel 5 


„„ ACY 


The banks 8 of authority concerning the office ill 4 
a juſtice of the peace, are thoſe of Fitzherbert, Cromp. 
ton, Lambard, and Dalton; the laſt of which was? 
publiſhed in the reign of king James the firſt: '$ s 
{ince which time, no book under that title hath 

been allowed as ſufficiently authentic. And 

even the additions which have been made to Dal. 

ton ſince his death, feem to have no better clain f . 
to an uncontroulable authority, than other col. 
lections which have not obtained it. And Dal ® F 
himſelf 1 is much injured in the modern editions f 
in like manner as was obſerved before of Mr. Hau? 
Linus, by delivering that as abſolute, which Mr 
Dalion publiſhed under the ſeveral degrees of aſl 
ſent or doubtfulneſs before mentioned; and which 
the author in juſtice to Mr. Dalton, hath re. 


+8 " | 
85 


Where Dalton hath ad opted Lambard, Crompton, an 
Fitzherhert (which he doth moſt frequently 1 in then 5 
own words), the author hath thought it geen 
to cite Dalton's lingle authority. And generally, in i : 
all other caſes, where authors are agreed, he hath 4 


two good vouchers. 


Concerning t! he other backs of this kind, whief 
have been publiſhed fince Dalton's time, it is un 


the author hath made no uſe, and of the re 
very ſparingly ; and he will not ſeek to recom 4 


before him. 


n VESTMORLAND,.. 
Sept. 29, 1754. 


h 3 CONCERNING THE 


* 9 IFTEEN TTT EDITION. 


* 


be made from time to time ſince the firſt 


— 9K 
. 1 Publication of this book, may be eafily conceived 
Ir From the variety of materials which have been 


1 iy % ſtroducel from the reports of Caſes adjudged in 
© courts of Weſtminſter-hall, and the Statutes 
nated during that period. 

When this book was fir publiſhed, in the 
ear 1754, there had been few Reports adjudged 
the reign of king George the firſt, and almoſt 
"14 one in the reign of king George the ſecond. 
1 Put now this deficiency hath been abundantly 


#. 
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i ales, determined in matters ſubje& to the ju- 
riſdiction of the juſtices of the peace, than had 
been in the whole period before that time from 
0 1 the firſt inſtitution of the office of that magi!- 
WFtrate. 


of The Statutes or acts of parliament which have 
been made during the ſaid time, connected more 
e or leſs with the office of a juſtice of the peace, 

are in number above three hundred; beſides al- 
5 moſt half as many more that have been repeated, 
3 ſuperſeded, or permitted to expire. 


Buy the means of which ſtatutes, ſo many new 
matters are in every ſeſſion of parlament Hrowght 


2 under 


— 


HAT alterations have been neceſſary to 


Wupplied by a greater number of Reports of 


Xil PREF- ACE 


under the juriſdiction of theſe juſtices, and ſo 
many alterations are made in ſubjeQts of which 
they before had cognizance, that every new edi- 
tion, in order to keep peace with the law, is in 
eftect a new book. And this is unavoidable. 
To publiſh thoſe alterations ſeparately in an an- 
nual appendix, is a work of more defficulty tha 
may be at firſt apprehended. For to effect this 3 
to any ſufficient purpoſe, many titles muſt be ta- 
ken in pieces, and wholly new modelled ; ſome- 
times one act of parliament breaks into ſeveral 1 


different titles, all of which muſt be ſurveyed, 


and rendered confiſtant with each other; and 
new titles frequently ariſe upon new emergencies. | 
Theſe alterations and additions in any one year 
would increaſe to a volume of no inconſiderable 
dimenſions, and in two or three years time would 
be productive of infinite confuſion; and, notwith- 
Handing all reaſonable attention that might be 
employed, the book and all the appendixes, and 


the ſeveral appendizes one with another, would 


be at variance. The beſt appendix that the au- 


thor can imagine is, the ſtatutes at large every 


year, fo far as juſtices of the peace are concerned Wl 


therein; which ſtatutes as no acting juſtice ought | 
to be without, this would therefore upon that 
account create unto him no additional expence. 


ADVER. 


( xiii ) 55 


ADVERTISEMENT 


TO. THE 


'WPRESENT EDITION. 


N the 8 and numerous 8 to the 
Fo preceding Editions, the Author has given a 
*FEudicious and accurate account of the method 
ee obſerved in the arrangment of this Work, 
and of the materials from which it was firſt 
9 formed, and afterwards improved; ſpecifying 
Kalb, from time to time, the various additions 
AN 1 e had made: And in the Advertiſement to the 
fteenth Edition (which the Reader is requeſted 
to peruſe) he! has given a comprehenſive view | 
Pf the growth of the Work during the ſpace 
of thirty-one years, which had revolved fince its 


: | i 1 d apperance in 1754. 


2 „ 
„5 OW 
„ 


1 The many and very early opportunities given 

me by my father to obſerve the method he 
4 urſued in making the neceſſary alterations and 
| additions to every new edition, and ſelecting 
from the Reports ſuch adjudged caſes as ſeem- 
ed beſt to explain the laws on which the de- 
termination of the courts were founded, and his 
3 ore particular inſt ructions to ine to make ex- 
tracts from the new acts of parliament, and in 
4 Forming other neceſſary collections for the work, 

has enabled me to purſue his plan in the pre- 

Wnt publication, which with becoming diffidence 

118 now offered to the publick. 
155 3 In 


xiv ADVERTISEMENT. 


In the ſhort interval between the publication 


of the laſt Edition, and my +father's death in 
November 1785, he continued to make his cor- 
rections as uſual. Theſe, together with the 
former Appendix, and all the Acts of Parliament 
and adjudged Caſes from that time, are now 
interwoven under their reſpective heads. The 
Acts which interfere more or leſs with the office 
of a Juſtice of the Peace, are ſo numerous within 
the above ſhort period, on account of the many 
additional new taxes, and the new arrangement 
of the duties of Cuſtoms and Exciſe, as to 
amount to above eighty; and there are more 
than that number of new adjudged Caſes. The 1 
Reader will not therefore be ſurprifed at the FR 
increaſed bulk of the volumes; and he may be 
aſſured that no labour or attention has been 
ſpared to render the Book complete to the 
preſent time, and fill worthy of that patronage 


with which it has been ſo long honoured. 
JOHN B UR N. 


Ox Tor, WESTMORTANn, 
Auguſt 20, 1788. 
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INTRODUCTION 


Conſiſting of TWO PARTS; 


CONTAINING, 


1 * Certain abbreviations made uſe of m this work. 


Fw I. Some general rules to be obſerved, in the nuvi * 
8 ſtatutes or acts of —— : 
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1. Certain abbreviations made ſe of in this work. 


IN order to keep the book within a reaſonable compals, 
the following abbrevzations are made uſe of. 
oi 1. The word 7u/tice is always to be under- 
—X ſtood to mean uſtice Ihe peace, when not Juſtice, 
X otherwiſe expreſled. 
28. The words one ja ſtice ſhall be under- One Juice. 
ſtood to fignify one or more juſtices, fo that | 
what is directed to be done by one, ſhall not be intended 
thereby to exclude others from joining unh him. 
23.) In like manner, wo 7uſizces, when not 
otherwiſe expreſſed, ſhall be underſtood to Two Juſtices. 
= fignify wo 7uſtices or more. 

4. So alſo a conviction on the oath of one One witneſs. 
witneſs, ſhall be underſtood to denote one 
witneſs or more. 

5. And two wilneſſes ſhall denote tv or Two witneſſes. 
more witneſſes. 

6. (1 &) ſhall be . to  fgnify Quorum. 
ane whereof is of the Quorum. 

7. The 


xvi 
Majority. 
Sefſions. 


Warrant. 
Judge of 
a Mize. 
Mayor. 
Con ſtable. 
Overſcer. 


Toor. | 


Penalty. 


INTRODUCTION. 


The juſtices in ſeſſions ſhall ſignify the 5 ; 


id Juſtices, or the major part of them. 
8. The word ſefftons ſhall denote the general 


quarter ſeſſions, if not otherwiſe expreſſed. 
9. The word warrant ſhall always ſignify 


warrant under hand and ſeal, where not ex- 
preſſed otherwiſe. 

10. Judges or juſtices of afſize ſhall be un- 
derſtood to Ugnify allo thoſe of Nui Prius, 
Oyer and Terminer, and General Goa! Deli. 
very. | | 


11. The word mayor ſhall always be under- 


ſtood to imply bazliffs and other chief officers in 
corporations, by what appellation ſoever digni- 
fied. 

12. The word conſtable ſhall always be un- 
derſtood to imply tythingman, borſholders, 
headboroughs, and other officers required to ex- 
ecute the juſtices warrants. 

13. The word overſeer ſhall be underſtood 
to mean overſeer of the poor, where not ex- 
preſſed otherwiſe. 

14. Where a penalty, or part ae is ex- 
preſſed to be given to the poor; that ſhall be 
8 underſtood to denote the poor of the 


_ pariſh where the offence was committed, if not 


oOtherwiſe limited. 


15. Where a penalty is to be recovered 
before the juſtices of the peace, it is thought 


indiſpenſable to infert particularly the manner of recover- 
ing the ſame; but where it is to be ſued for in any of his 
majeſty's courts of record at Weſtminſter it is judged not 
neceſſary to ſet forth the ſpecial method of procedure 
there: and generally, where it is ex preſſed, that a per- 
lon ſhall do, or not do ſuch a thing, on pain of ſuch 


a ſum, 


without more, it ſhall be 


1nderſtood that ſuch 


3 is not recoverable before the juſlices of the peace, 
but only in the courts at Weſtminſter. 


O ve bi 8 


16. In all caſes of diſtreſs and fate, it ſhall 
be underſtood that the overp/us muſt be re- 


turued to the owner; after the ium or ſums ad 
be theregut de luctel, Pill be ſatisfied and 
paid. 
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INTRODUCTION. XVil 
| 9 | 1+, Lands ſhall be underſtood to ſtand for Lands. 


* nd, tenements and hereditaments. 

1 'S 18. Where tranſportation is directed for any Tranſpor- 
21 A 4 enge it ſhall always be underſtood; that if tation. 

a 0 offender ſhall return before the time limited, 

1 Pe be ſpall be guilty of felony wvithout benefit of clergy. 
109. In the blank ſpaces for the names in the Blank ſpa- 
I A recedents, inſtead of inſerting initial letters ces. 

"WM . Arbi trarily, it is thought it may be ſome help 

10 the memory, that 4. O. ſhall lignify the offender, 


2 . J. the informer, A. IV. the witnets, J. P. the Juſtice 
4 [ ® the peace, and the like. 
*X 2:0. Alſo, for brevity's ſake, ſums of money Figures. 
find other numbers are uſually expreſſed by 

F ſigures, and not in words at length; but it is to be re- 
4 hembered, that in the forms of warrants, convictions; 
4 4 End other proceedings before the juſtices, they ought to 
e expreſſed in words at length, and not iv 


Ol = , % Fs 
— 


- Y L2UTCS. | 
21. Where a ſtatute is ſaid to be in tes, Continu- 
4 intil ſuch a day, month, and year, c. it ance of ta- 
A 2 Mall always be underſtood to imply, and from tutes. 
4 Hence to the end of the then next ſejjron of parlia- 
* ; rent. | 
7 4 22. In the ſtatutes made in the reign of the Citing of 
A late King William, it is thought not neceſſary Statutes. ; 
5 va all occaſions to ſxy William the Third, ſince 
here are no printed ſtatutes in the reigns of William the 
3 WFir/: and Second. 
Nor is it thought neceſſary i in ſuch hatuites to add the 
ame of Queen Mary to that of King William ; but it is 
4 udged ſuthicient for the underſtanding thereof, to quote 
1 the ſtatutes in this manner, viz. 
. . /,. 2. C. 6. /. 3. to ſignify the ſtatute made in the 
4 HONG holden in the firſt year of the reign of King 
1 Fe, the Third and Queen Mary, the ſecond ſeſſion 
thereof, chapter the ſixth, ſection the third. 
23. Abbreviations in the names of books Citing of 
I cited as authorities, or elſewhere occaſionally books and 
Hoted, conſiſt for the moſt part of tome of the adjudged 
9 initial letters of the authors names, and other caſes. 
ommon diſtinctions, and more particularly 
n Wating Sir William Blackſtone, the following diſtinction 
hs C 1s . 
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is obſerved : 1, 2, 3, 4, Black. denotes Blachſtonc's Com. 
mentarics, the ſirſt, ſecond, third, or fourth part. Black. | 
Rep. ſigniſies Blackſtone”s Reports, which though in two | 
volumes, yet the pages being numbered progreſſively | 
without interruption through both volumes, it is judged ' 


that it will create leſs confuſion to inſert the pages only, 
and not the number of the volume. 
The manner of quoting Sir James Burrow, is different 


by different perſons. That author, intending to publiſh *# 
reports of caſes determined in the court of King's Bench 
during the times of the four laſt lords chief juſtices Hard-. I 
wick, Lee, Ryder, and Mansfeld, begins with the laſt, 

juſtly ſuppoſing that the lateſt would be the firſt called for 

by the publick expectation, and ſo purpoſing to advance 
by a kind of retrograde progreſſion ; in like manner as e 


was done in the publication of Croke's Reports, during 


the reign of Q. Elizabeth, James J. and Charles I. Thoſe 


in the reign of Charles I. were firſt publiſhed, and ſo up- 1 | 
wards through the times of James and Elizabeth, and are RP 


now commonly diſtinguiſhed by the titles of Croke Charles, 


Croke Janies, and Croke Elizabeth. But as ſome authors 


quote the Reports in the time of King Charles, from their 
having been firſt printed, though laſt in the courſe of de- © 


ciſion, by the diſtinction of 1 Croke, and thoſe of Elia 


beth by 3 Croke ; ſo others, by the contrary rule, quote 


thoſe of Elizabeth by 1 Croke, and thoſe of Charles by 2 pe 


Croke : which is ſo far the parent of ſome confuſion. 


jir James Burrow intitles his Reports during the time of 


L. Mansfield, the fourth part of his Reports, and accord- 


ingly the ſame is quoted by ſome, © 4 Burrow.” This 1 
fourth part conſiſting of five volumes in folio, is quoted 


by others according to the number of volumes compre- 


hending this fourth part, thus: © 1, 2, 3, 4, 5, Bur- - 
70.” But theſe five volumes having the pages numbered 
uniformly from 1 to 2835, it is thought more convenient 

in this book to keep this fourth part diſtinct, by the ap- 


pellation of“ Burrow Mansfield,” and ſo referring to the 


page in whichever of the ſive volumes the matter ſought 


for.may happen to be. By which method, when the three 
other parts in proceſs of time ſhall come to be publiſhed 
(which is a thing much to be defired) they may be deno- 
minated in like manner, © Burrow Ryder,“ © Burrow 
« Tee, and Burrow Ilardtvic, winch in ſome ſort 

may 
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2 ay prevent the confulion that happened in the publica- 


The ſaid Sir James Burrow, conſidering 1 that it muſt 
needs be a conſiderable length of time before his whole 
2 Follection of caſes could be publiſhed, and being deſuous 
in the mean time to oblige the publick with a regular 
I 1 Cour ſe of deciſions in ſettlement caſes, ſelected out of his 


whole collection thole relating ſolely to the ſettlement of 
| 7 1 7 Die poor, during the times of the ſaid four laſt lords chief 
5 Juſtices, A moſt. intereſting period, compr ehending the 

Th of upwards of forty years; and publiſhed the ſame 


The title of Burrows Settlement Caſes.” | 


29 


entitled % Pleas of the Crown, 


WP 


4 In a more abbreviated form, H. H. 


and 1M. 


tutes, or acts of parliament. 
2 


Jof ſtatutes or acts of parliament. 
1. Regularly, a ſtatute in the affirmative 


11 Co. 61. 7 

But if the latter is contrary to the former, 
it amounteth to a repeal of the former. L. 
= Raym. 160. 

* 2. A ſtatute made in tlie 8 with- 
out any negative expreſſed or implied, doth 
not take away the common law; and there- 


law. 2 In/t. 200. 


& doth not repeal a precedent aflirmative ſtatute. 


fore the party may wave his benefit by ſuch 
batute, and take his remedy by the common 


C2 3 By 


We in two quarto volumes. Theſe are quoted 1 in this book by 


3 5 The Lord Chief Juſtice Hale wrote a treatiſe in octavo, 
containing a iketch and 
plan of his larger work, which was publiſhed afterwards 
1 in two volumes folio, entitled « The Hiſtery of the Pleas 
* = the Crown.” In quoting theſe, the former is diſtin— 
9 uiſhed thus, Hale's Pleas ; and the latter Hale Hit. or 


So allo the names of the terms in which the ſeveral ' 
caſes were adjudged, to wit, Hilary, Falter, Trinity, and 
4 ichaelmas, are expreſſed by the initial letters H. E. . 


— 


. Some general rules to be obſerved in the conſtrudtion of fta- 


To avoid repeating. the ſame obſervations ſome. . 
dreds of times, it is thought proper to premiſe the fol- 
1 general rules to be oblerved, in the conſtruction 


How fa an 
irniative 
repealeth 

an affirma- 
tive /tatute, 


Howfar an 
aff:rmative 
ſtatute al- 
tereth the 
common 
law. 


XX 


Repealing 


a repealing 


Statute, 
Special 


power to be 


purſued. 


Power to 
adminiſter 


an cath. 


In what 
cafe the ſeſ- 
frons may 


execute the 
Power gi- 
ven 10 two 


Juſtices. 
How far an 


andittment 


2will lie 
Where ano- 
ther me- 


thod of pro- 


fecution 1s 


appointed. 


impliedly to exclude that of indictment : 
been adjudged, that if ſuch ſtatute give a recovery by 
action of debt, bill, plaint, information, or otherwiſe, it 


115. 
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3. By repealing of a repealing ſtatute, the 
firſt ſtatute 1s revived. Reading: upon the fta- 
zutes. Parl. 

4. Regularly, where an at of parhament 
giveth a power or intereſt to one perfon cer. 
tain, by this expreſs deſignation of one, all 
others are excluded. 11 Co. 59, 64. 

5. In all caſes, where juſtices may take ex. 
aminations, or other accuſation or prov, 
though the ſtatute doth not expreſsly fer down 
that it ſhall be upon oath, yet it ſhall be in- 
tended that it ſhall be upon oath. Dall. . 


6. Generally, it is holden, that where a 
ſtatute appoints a thing to be done by one or 
more juſtices, without giving any appeal to 
the ſeſſions; there the juſtices in ſeſſions may 
do that thing: but where an appeal is given to 


the ſeſſions, the juſtices in ſeſſions cannot pro- 


ceed originally therein, becauſe that method 
would take 1 the power of appealing; 

7. Where a ſtatute makes a new offence, 
which was no way prohibited by the common 
law, and appoints a particular manner of 
proceeding againſt the offender, as by commit, 
ment, or action of debt, or information, 
without mentioning an indictment ; 3-t ſeems 
to be ſettled at this day, that it will not main- 


tain an indictment, becauſe the mentioning 


the other methods of proceeding only, ſcems 


authorizes a procceding by way of indictment. | 2 Haw. 


211. 


nd if there is a prohibitory clauſe in the act, the of. 


tender may be indicted upon the prohibitory clauſe, not- 
withſtanding the penalty: 


But otherwiſe it is, where the 


act is not prohibitory, but only inflicts the forfeiture, 


and ſpeciſies the remedy. 
field. 54g. 


2 H. H. 171. Burrow, Mans- 


But where the offence was antecedently puniſhable by 
a common law proceeding, and a ſtatute preſcribes a par- 


ticulay 


wn, 


Yet it hath. 
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cala; remedy by a ſummary proceeding ; there, eithet 
method may be purſued, and the proſecutor is at liberty to 
ccc either at common law or in the method preſcribed 
5 the ſtatute: becauſe in that caſe the ſanction is cumu- 
Wlative, and doth not exclude the common law rπc 
Wprocecding. Bur. Many. 803. 7 85 Where ns 
W $8. But every contempt of a ſtatute is indic- method 

- where no other puniſament 1 is limited. proſecution 
fr Haw. Oo. is appointed 
3 And whereſoever an act of parliament Where the 

Noch generally e any thing, the party defendant 

grieved ſhall not only have his action for his may be pro- 
rivate relief, but the offender ſhall be puniſh- /ecuted both 
ed at the king's ſuit, for the contempt of the bythe king, 

Jaw. 2 Inf. 163. } _ andtbepar- 
. 16. Al actions, indictments, or informati- ty grieved. 
1 ons, on penal ſtatutes, for any forfeiture limit- In what 
ed to the king, ſhall be brought within two 7ime profe- 
Fears after the offence committed if limited cution ſhall. 
4 o the king and proſecutor, then within one be on penal 
Pear; and if it is not ſued for in that one year, fatutes. 
Ihen the king may ſue for the ſame within tWCũ 
1 ears, after the expiration of that one year; and not 
otherwiſe. 31 El. c. 5. /. 5. That is to ſay, unleſs 
5 here it is otherwiſe ſpecially directed by ſubſequent 

Witatutes, 
5 11. Many ancient ſtatutes are penned in the Statutes not 
form of char ters, ordinances, commands, or in ihe name 
prohibitions from the king. without mention- of7he ꝛohole 
Wing the concurrence of either lords or com- legi/latures 
nons; vet inaſmuch as they have always 
een acquieſced in as unqueſtionably authentick, this eſta- 
pliſhes and confirms their authority, and the defect is 
Wilved by ſuch univerſal reception. Hawkins's preface to 
the Stalutes. 
= 12. The N or rehearſal of a ſtatute Preamble. 
Ws deemed true; and therefore good arguments 
pay be drawn from the preamble. 1 I. 11. But the 
reamble ſhall not reftrain the operation of the enacting 

part; as where the preamble reciteth only a particular 
2nconvenience, this ſhall not hinder a ſubſequent enacting 
clauſe from being underitood in that more general ſenſe 
which the words would otherwiſe and of themſelves im- 
port, 
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port, ſo as to take in other inconveniences of the EY 5 AF 
kind, altho' not \ goon in the preamble. 8 Mod. 144. | 
I gh Will. =! 
May di 13. Wide: a : ſtatute directs the doing of a 
ſuchathing thing, for the ſake of juſtice, or the publick 9 
| how to be good; the word may is the ſame as the word 
undcr/tood. ſball: as where the ſtatute of the 13 & 14 C. 
2. c. 12. enacts that the overſeers may make Mr 
2 rate to reimburſe the conſtables, this is conſtrued they 
ſhall ; for they are compellable ſo to do. 
2 $a: 2. 60 O. 1 
Caurt fre- 14. Where a ſtatute directs a penalty to be 7 
cord, recovered in any court of record ; this ſhall not 
be intended of the quarter ſellions unleſs it 
be ſpecially named in ſuch ſtatute; but only of the courts 
of record at We/tmin/ter. © Co. 19. 20. 2 Hale's Hiſt, 
| 29, 30. | — 2 
Higher 15. It is a general rule in the i 9 
courts not of ſtatutes, that where things of an inferior 
intended, degree are ſirſt mentioned, thoſe of a higher 
where the dignity ſhall not be included under general a 
inferior are ſabſequent words; as where a ſtatute ſpeaks 
firſt menti- of indictments to be taken before juſtices of 
oed. the peace, or others having porwer to take indict. 
ments, 1t ſhall be underitood only of other 
inferior courts, and not of the king's bench, or other 
court at Weſtminſter. 2 Co. 46. 2 Haw. 305. 


Power 7t 16. Where a ſtatute gives power to the 
convenethe quitices, to require any perſon to do a thing, Ma 
parties. as to take the oaths, the law implicitly gives + bf 
them power to iſſue their precept to have the mi: 
body before them; for when the law granteth any thing WW 5 
to any one, that allo is granted, without which the thing 2 
irlelf cannot be: And it is againſt the office of the juſ- Wc 
tices, and the authority given them by the law, that they Wh 
ſhall go and ſeek the Parties. 12 Co. 130, r 
131 7 
-Zitycef 17. Where a ſtatute gives power to the Nu 


1 "= Price Ke juſtices of the peace, to hear and determine 


by the party, an offencein a ſummary way; it is neceſſarily Wl 

14 implied, and ſuppoſed, as a part of natural 
11 juſtice, that che party be firſt cited, and have opportunity 
itt do be heard and anſwer for himſclf. 1 Haw. 1 54, 


18. Where 
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5 |. 18. Where an act of parliament gives power Tao jufti- 
"Mo two juſtices finally to hear and determine ces to be both 
un offence; it is neceflarily ſuppoſed, that they fogetber. 
mall be both together, or which is the fame 


thing in other words, that they ſhall hold a ſpecial ſeflions 


? 1 ny other judicial act, as to make an order of baſtardy, 


+ 


unknown to the laws of England, that two perſons fhall 
act as judges in the ſame cauſe, when at the ſame time — 
one of them is in one part of the country, and the other 

In another. . 55 8 e 
109. Where a ſtatute appoints a conviction Informer? 

30 be on the oath of one witneſs ; this ought not cath, oo 

Eo be by the ſingle oath of the informer ; for | | 

If the ſame perſon ſhould be allowed to be both proſecutor 

end witneſs, it would induce profligate perſons to commit 

perjury for the fake of the reward. L. Raym. 

S JF 8 5 

20. Where a ſtatute direQeth, that a per- Confeſſion. 

on ſhall be convicted of an offence, upon the 1 

bath of one or more witneſſes, and faith nothing of the cen- | 

ion of the party; yet if the offender ſhall before the 

EH uſtice confeſs the offence, he may be convicted upon ſuch — 


onfeſſion: for confeſſion is ſtronger evidence than the 
oath of witneſſes. Dali. 109. 162. Str. 546. 
21. Where an act of parliament gives power Diſcretio- 
co the juſtices of the peace, to take order in nary poter 


* "os 3 
1 


any matter according to their diſcretions ; this 


= 


hall be underſtood, according to the rules of reaſon, 
law, and juſtice, and not by private opinion. 
5 Co. 100. | „ WER 
22. In all caſes where 7he kingdom of England, England 
or that part of Great Britain called England, includes | 
bath been or ſhall be mentioned in any act of Wales. \ 
Eg parlament ; the ſame ſhall be deemed to com- 
Wy prehend the dominion of Wales, and town of Berwick 
upon I'weed. 20 G.-2. c. 42. / 3. 
23. It may be laid down as an invariable Troelve 
rule, that he law favours liberty: So that in the months. 
cConſtruction of a penal ſtatute, where the in- 
terpretation is dubious, that ſenſe muſt be purſued (all 
cher things being equal) which is more beneficial to the 
l ſubject, 


FI 
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ſubject, or the party ſuffering. Thus, where an act di- 
recs, that the juſtices ſhall commit an offender to priſon 
for 12 months, the juſtices may not alter the words, and 55 
commit him for @ year ; for in this reſpect, 12 months 
and one year are not the ſame : but- the months muſt be 
computed at 28 days to the month, and not as kalendar 


months, unleſs it be ſo expreſſed in the act. 


Puaker's 24. In all caſes wherein, by any act of par. 


affirmatioa liament, an oath ſhall be allowed or required; 
the ſolemn affirmation of quakers ſhall be al- 


lowed inſtead of ſuch an oath, altho' no particular or ex- 8 
preſs proviſion be made for that pur pole i in the ſaid act, 


22 G. 2. c. 46. / 3. 

But no quaker ſhall by virtue hereof be qualified or 
permitted to give evidence in any criminal cauſe, or ſerve 
on any jury, or bear any oſflice or place of proit in the 

government. /. 37. 


Forfeiture. 25, To lay that a perſon ſhall forfeit gene- 


rally, or that he ſhall forfeit to the king, is all 
one; for the king {hall have every for feiture not other- 


with Itmitted. 11 Co. 60. 


Except where a forfeiture is given in lieu of property and 5 
iniereſt; for there it ſhall go to the party injured. 1 Rolls 


Rep. go. 
For whereſoever a ſtatute giveth a forfeiture or penalty, 
againſt him which wrongfully detaineth or diſpoſſeſſeth 
another of his duty or intereſt ; 1n that caſe, he that hath 
the wrong ſhall have the forfeiture or penalty, and ſhall 


have an action for the ſame upon the ſtatute, and the king 


{hall not have the forfeiture 1 in chat caſe. 1 


H. 189. 
Tine and 26. Where a ſtatute ſaith, that ſuch a per. 
ranſom, ſon ſhall pay fine and 2 to the king; in 


legal underſtanding, ſuch fine and ranſom are 
all one: for it they were divers, then ſhould the party 
pay two ſums, one for the fine, and another for the ran- 

ſom; which was never done. 1 Inft. 127. 


At the 27. Acts of parliament that ſpeak of fines 
king*splca- or ranſoms at the king's pleaſure, are always to 
ure. be underſtood of the king in his courts by 


his juſtices, © 1 H. H. 375. 
28. It 
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28. It is ſaid that whereſoever a juſtice of Where a 
e peace is jmpowered, by any ſtatute, to power of 
ind a perſon over, or to cauſe him to do a commitment 
ertain thing, and ſuch perſon being in his is implied. 


Preſence ſhall refuſe to be bound, or to do Wt 
Ich ching; the juſtice may commit him to the gaol, to 
main there till he ſhall comply. 2 Haw. 1 16. 
. X 29. When a ſtatute appoints impriſonment, Impriſon- 
Ht limits no time when; it ſhall be immedi- ment, 
| „„ 
1 ints impriſonment, Impriſon- 
ut limits no time how long; the priſoner in ment, how 
Icch caſe muſt remain at the diſcretion of the long. 
Hurt. Dal. 410. ES 


31. Where any offender ſhall by a juſtice Commit. 
f the peace be committed to the houſe of ment to the 
rrection for an offence cognizable before him houſe of 
Int of ſeſſions, and the time and manner of correction, 
Iniſhment is not by law expreſsly limited; for what 
may commit him to the houſe of correc- time. 
n, there to be kept to hard labour until the next 

! {Feral or quarter ſeſſiont, or until diſcharged by due courſe of 
12. 17 G. 2. c. 5.1. 32. 5 : 

32. Wherever a ſtatute makes any offence Statute 
ny, it incidentally gives it all the proper- making an 
ies of felony at common law. 1 Haw. offence felo- 
= 5: 5 
33. Therefore an act of parliament that Miſpriſion. 
akes an offence felony, doth conſequently 
troduce the puniſhment of concealing, that is, miſpri- 


n RUG, pubs — 


1 Le tx 


wo WS. cd gy . 


1 8 includeth miſpriſion. 1 H. H. 
9608. | 1 
= 34. An act making a new felony, extend- Infants. 
ch not to infants under 14 years of age; but 
* Rey be of that age it binds them. 1 H. 
.. 706. 5 5 
= 35. Not only thoſe crimes which are made Life and 
llonies by the expreſs words of any ſtatute, member. / 
but alſo thoſe which are decreed to have or ; 
undergo judgment of life and member, do become felonies 
chereby, whether the word felony were mentioned or not. 
WL aw. 10). SE, _ 5 

jos d 36. But 


Pon of felony; and every offence made felony by act of 


— 
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ſhall er death, clergy lies notwithſtanding, and ö 
never ouſted without expreſs words. 3 Inſt. 73. 2 Hau. 


| ſhall iſſue in conſequence thereof; the juſtice, upon hear. 4 
ing and determining the matter, may award c/#s to either 
party: But if the conviction be upon a penal ſtatute, and 


to the proſecutors, by intimating an inclination on that 
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Body and 36. But an offence ſhall never be made fe. lf ; 0 
| goods. lony by the conſtruction of any doubttul and! 4 [ 5 


ambiguous words of a ſtatute; and therefore #8 
if 1t be only prohibited under pain of forfeiting body an“ 


goods, or of being at the king's will for body, lands, and goods, 5 1 d 
it ſhall amount unto no more than a high miſdemeanor, 
puniſhable by impriſonment or the like. 1 * 
Haw. 10). 17 
Benefit of 37. All felonies by the common law have c 
clergy. the benefit of clergy; therefore where a ſta. 1 5 


tute enacts a felony, and ſays, the ofſender is Y 


5 7 


4 
IS. 


N * 2 
Forfeiture 38. Saving of dower in a ſtatute making an 8 


F dower. offence felony, is ſuperfluous; for by the 


Ed. 6. c. 12. dower is not loſt by the felony 1 | 
of the huſband. / 17. +8 


Cofts. 39. Where any complaint ſhall be made be. [20 | 


fore a juftice, and a warrant or ſummons » 


the penalty amounts to 51. or upwards, the colts ſhall beÞ 
deducted out of the penalty. 18. G. 3. c. 19.1 
Damages. 40. Upon an Indictment. or other criminal 4 
proſecution, no damages can be given to the 
party grieved: But it is every day's practice in the court 
of king's bench, to induce defendants to make ſatisfaction 


1 


account to mitigate the line due to the . 2 Hau 
210. 3 

Treble da- 41. Where a ſtatute gives treble damages; 

mages. the juſtices are not to aſſeſs the damages, andi 


then treble them; but the jury ought to ſind 
che damages, and then the juſtices are to treble them. 1 
Cro. Car. 449. 2 
Niftreſs 42. In all caſes where a juſtice! is or ſhall be 
and ſale. required, by any act of parliament, to iſſue 3 
| warrant. of diſtreſs for the levying of any pe- 
nalty inflicted, or any ſum of money directed to be pal 5 
by ſuch act; it ſhall be law ful for ſuch juſtice granting the 7 
warrant, therein to order and direct the goods diſtr ained 
10 


3 
Fs! 1 
2 
q 
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o be ſold within a certain time to be limited in ſuch war- 


4 Frant, ſo as ſuch time be not leſs than 4 days, nor more 
» than 8 days, unleſs ſuch penalty or ſum of money, toge- 
4 Ether with reaſonable charges of _— and keeping the 
| 7 adress, be ſooner paid. And the officer making ſuch 
„ diſtreſs, may deduct the reaſonable charges of taking, 
9 ens and ſelling the ſaid diſtreſs; and the overplus 


if any) ſhall be returned to the owner on demand. (Ex- 
0 1 4) cept only in caſes of diſtreſs for quakers tithes and church 
8 Fates.) 27 Geo. 2. c. 20. 

43. An act inflicting a penalty for a ſecond Second of- 

0 Weffence, muſt always be underſtood, after con- fence. 

By 1 viction and judgment for the firſt offence; and 

the ſecond offence muſt be committed after the firſt con- 
4 1 iction, and judgment thereupon given: for it doth not 
appear to be an offence, until judgment by proceeding of 
law be given againſt the offender. 2 J½ft. 468. 
And the indictment for a ſecond oflence, muſt recite 
Wee record of the firſt conviction ; and upon the evidence, 
the record of the ſirſt convidion muſt be proved: but 
9 1 ebe matter of the firſt conviction ſhall never be re- exa- 
r nnined, but muſt ſtand for granted. 1 H. H. 686. 


ABDU. 
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WL Ab) Buration Oath. See O AT Hs. 
f.. 
9 . Of acceſſaries i in general. 


II. Of acceſſaries before the fa | 
III. 4 acceſſaries after the fact. 


Fi Fe” ow they are to be proceeded againſt, 


J. of octeſarie in . 
CCESS AR * ( guaſi accedens 0 culpam) 


0 vat ts concerned in the felony by commandment, aid, or receipt. 
2. In the higheſt capital offence, namely, high trea- 


Wor the conſenters, aiders, abettors, and knowing re- 2 ies 9 
ceivers and comforters of traytors are all principals. 7 
2 „ 6 


But yet as to the courſe of proceeding, it hath been, and indeed ought 


1 e principals in the ſecond degree might be convicted, and yet the prin- 


1 Preaſon, ſhould be firſt tried, before thoſe that are principals in the ſe- 
eas in the firſt degree may be acquitted, which would be abſurd. 1 H. 
1 5 | Pe | 61 J» | 


ond degree; becauſe otherwiſe this inconvenience might follow, that 
1 5 1 
1 $62 


or the acceſſaries before are in the fame degree as prin- ceęſſaries. 
Nepals; and acceſſaries after, by receiving the offen- 


= cceivers or comforters, as ſome do. 1 H. H. 61 2 
3 It remains therefore, that the buſineſs of this Alcceſſaries only 
7 bl tle of acceſſaries refers only to capital felonies, in felony. 
ther by the common law, or by act of parliament. 5 
5. Concerning which, Lord Che obſerves gene- Acceſſaries im- 
eh, that when an offence is felony, either by the plied in Cloth 
common law, or by ſtatute, all acceſſaries both before 
end after are incidentally included. 3 Inſt. 59. e 
6E. But as to felonies by act of parliament, - Lord Acceſſari. s ii 
Ilule diſtinguiſhes thereupon as follows: Regularly fe lonies by Jian, 
(he ſays) if * an act of parliament enact an offence tate. | 
to be felony, though it mention nothing of acceſiaries 5 | 
before or after, yet virtually and confequentiaily thoſe that counſel or 
command the ans are xcceiſaries before, and thoſe that eee, ; 
I<ceive the offender are acceſſaries after. 1 H. H. 613. | 

But if the at of parliament that makes the felony, in expreſs terms 
comprehend acceſſaries before, and make no mention of acceſiaries 


Rp; after; for the expreſſion of procurets, couiiſellors or abet- 
OL, I, 


3. In cafes that are criminal, but not capital,” a8 In the loweſt 
of ig n petit larceny and treſpaſs, there are no acceſſaries; offences, no ac- 


* 


is he that is not the chief actor, but one Acceſſary what. 


Wn there are no acc-ſlaries, neither before nor after; In the highe/t 


4 to be the courſe, that thoſe who did a Atually commit the very fact of 


1 ders, cannot be in w under any penalties as acceſſaries, unleſs the 8 
ts of parliament that induce thoſe penalties do expreſly extend to 


*P.2. | 


after, namely, receivers br comforters, there it ſeems there can be no 


tc 85 8 


- _—y — 4 * 5 
_ _ 
, - 
"2 
" pw II : 4 
1 * p 5 | jor” 
ue - — — od 7 — 
—_ - * 
- I _ 0 * IS . * 
- + . * — — — 
8 - — 2 — — = _ 
— * " + 
" - —_ 
. * 
* r * 
— — er a2 —— ů — * — * Ez 
— — AO ne. hs 8 4 * GE. 29" ” - g 
= Beth © 
n 2 4 I — . * = — 


— 


5 » Ps  _—— + 


5 "am wa” 


r nn 
2 
mmm mm 
* 


— —U ñꝗ— — wi. at 


— a - * K * 
— —ů— — 
— — * 3 
: —— — * 2 = 2x Gi 2944 —oo „ * oo Ty r 2 
N = ” p — 2 Ali af. 


— _— 


. <> 4 LE P 
- 2 — 4 : 8 wad 2 * — ui ty . - - 
— — 0 | ” « 4 — — I. — 8 o — 2 — — 
— | —_ — — - _ 
” 0 ————— 4 — — * — — — — - — — 1 * = ä 
— 8 . — * yd * = —— ” Ka o —— , — — — 1 
by ” 7 — = — — — 
PPP * : ; 
2 eee * — 1 
ne. mann 0 - Oe _— * * N 


4 C CRESSAR T. 


* 


tors, all which import acceſſaries before, make it evident, that tha 


law- makers did not intend to include acceſſaries aſter, which is an 
offence of a lower degree than acceſſaries before. 1 H. H. 614. 
And although it be generally true, that an act of parliament creating 


a felony, renders confequentially acceſſaries before and after within 
the ſame penalty, yet the ſpecial penning of the act ſometimes varies 


the caſe: Thus the ſtatute of 3 H. 7. c. 2. for taking away women, 
makes the taking away, and the procuring and abetting, yea and wit- 
tingly receiving alfo, to be all equally principal felonies, and excluded 
of clergy. Again the ſtatute of 27 E7:z. c. 2. makes the coming in 
of a jeſuit treaſon, the receiving or relieving of him felony, the con- 
tributing of money to his relief a præmunire. So that acts of par- 


| lament may diverſify tlie offences of acceſſary or principal, according to a 


the 2 penning thereof, and ſo have done in many caſes. 1 H. 
#7. 614, 615. bl 
OWE 7. Alſo a ſtatute excluding the principals from the 
benefit of clergy, doth not thereby exclude the ac- 
ceſſaries before or after; neither doth a ſtatute, ex- 
cluding the acceſſaries, thereby exclude the principals. 
2 Hato. 342. Lig 9 


II. Of acceſſaries before the fact. 


How far ac- 
ceſſaries by ta- 
rute ſhall have 
their clergy. 


Acceſſary be- 
fore. 
; mit a felony. | | 

Being abſent at the time of the felony committed] For if he is pre- 
ſent, he is not an acceffary, but a principal. > 75 

So alſo, if divers come to commit an unlawful act, and be preſent at 
the time of the felony committed, though one of them only doth it, 
they are all principals. Hale's Pl. 215. 
So if one prefent move the other to ſtrike; or if one preſent did 
nothing, but yet came to aſſiſt the party if needful; or if one hold 


» P_- the party while the ſelon'rikes him; or if*.one preſent deliver his wea- 


+ 


t 


pon to the other that ſtrikes: for they are preſent, aiding, abetting, or 
comtorting. Id. 216. 5 


7 
* 


So if ſeveral perſons ſet out together, or in ſmall parties, upon one 
common defign, be it murder or other felony, or for any other purpoſe 
unlawful in itfelf, and each taketh the part aſſigned him; ſome to 
commit the fact, others to watch at proper diſtances and ſtations to 
prevent a ſurprize, or to ſavour (if need be) the eſcape of thoſe who 
are more immediately engaged: they are all, provided the fact be com- 
mitted, in the eye of the law preſent at it. For it was made a common 
caufe with them; each man operated in his ſtation at one and the fame 
inſtant towards the ſame common end; and the part each man took 
tended to give countenance, encouragement and protection to the whole 
gang, and te inſure the ſucceſs of their common enterprize. Fofter's 
Crown Lato, 350. N 

But if one came caſually, not of : 


the confederacy, tho? he hindered 
not tha felony, Ee is neither prix EE. 


acceſſary, attho' he apprehend 


= 


- An acceſſary before the fa? committed, is he that Bi 
being abſent at the time of the felony committed, doth nn 
yet procure, counfel, command, or abet another to com- - 20 


þ Ti bah, without any contract to favour the felon in his proſecution, 
4 TOE 


: 1 Inment and ranſom, but yet it makes him not an acceſſary; but if he 
5 7 Wake money of him to favour yas whereby he eſcapes, this makes him 
Wi 8 ; cceſlary. .4Y H. H. 6 19. 


ACCESSARTY. 


* (5) Alſo, it ſeems to be ſettled at this day, that whoſoever reſcues P. 6. 
2 felon from an arreſt for the felony, or voluntarily ſuffers him to eſcape, 
is an acceſſary to the felony. 2 lato. 318. 
(6) But if a felon be in priſon; he that relieves him with neceſ- 
ſary meat, drink, or 9 for the ſuſtentation of life, i is not acceſſary. 
1 H. H. 620. 
(7) So if he be bailed out; it is lawful to Nos and maintain him, 


for he is {till in ſome fort in cuſtody, and | is 1 a rind of coming 


to his trial. 1 H. H. 620. 
(8) But if a felon be in gaol; for a man to convey em + to 


dimm to break priſon to make an eſcape, or to bribe the gaoler to let him 
8 eſcape, makes the party an acceſſary: for tho* common humanity al- 
RT 1ows every man to afford ſuch perſons neceſſary rellef, yet common juſ- 
Wo rice prohibits all unlawful attempts to cauſe their eſcapes. 1 H. H. 621. 


- (9): The ſending a letter in favour of a felon, or adviſing to labour 


bo 1 nee not to 1 Dukes no NOS pg it bs « A gh: Ne. 
Haole's Pl. 219. 


(10) Aman may be acceſſary to an acceſfary the receiving of him 
owing. him to be an acceſſary to felony. y by Ab 622; titer <4 
(11) If a man hath goods ſtolen, and hs receives his goods again, 


Rus is lawful; hut if he receive them upon agreement not to pro- 
Jecute, or to proſecute faintly, this is theftbote, "puniſhable by impri- 


— 


(12) And if any perſon ſhall receive .or buy ſtolen goods, knowing 
em to be ſtolen; or ſhall receive, harbous or conceal the thieves ; ; he 
al be deemed an acceſſary, and be tranſported for fourteen years. 
. 9. / 4. 5 Ann. c. 31. , 5. 4 Geo. c. 11. And buying the 
poods at an under value, is a preſumptive evidence, that he Knew the; 
ere ſtolen. 1. H. H. 619. 

| (13) It ſeems agreed, that the law hath uch a regard to that EY 
love, and tenderneſs, which a wife owes to her huſband, as not to 
nake her an acceſſary to felony by any receipt given to her huſband; 
et if the be any way guilty of pracuring her fulband to commit it, it 
ems to make her an acceſſary before the fact, in the ſame manner as 
the had been ſole. Alſo it ſeems ⁊greed, that no other relation beſides 


deing an acceſſary to the felony; from whence it foilows, that if a maſ- 


recen a huſband a wife, they are acceſſaries in the ſame manner as 
=_ ty had been mere ſtrangers to one another. 2 Haw. 320. 74 
) But if the wife alone, the huſband being ignorant of it, do 
Eceive any other perſon being a felon; the wife is TOY; and not 
ne huſband, 1 H. H. 621. 

(15) But if the huſband and wife both receive a felon knowingly, 
ſhall be adjudged only the act of the huſbar. d, and the wife ſhall be 
Fqutted. 1 H. H. 621. | 


es $5 Ex 5 5 1 ir Flu 


hat of a wife to her huſband, will exempt the receiver of a felon from —— 8 


er receive a * ſervant, or a fervant A maſter, or a brother à brother, *P 7 


* . * 
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II. Hnu they ara to be proceeded againſſ. 


Meeeſſaries how TI. By 0 Ed. 1. c. 1 5. Thoſe who are eccuftd of "on 
Var bœilable. the receipt of ſalons, er of commandment, or force, or 
of aid in felony done, ſhall be bailable; but this feem- 

eth to be only where it ſtands indifferent whether the party be guilty o. 
innacent: for if there are ſtrong preſumptions of guitt, it ſeemeth that 
he is not bailable. 2 Haw. 102. "Rt 
2. Where a perfon is feleniouſly ſtricken or 
In * county poiſoned in one county, and dies thereof in another 
10 be tried. county, the acceſſary may be indicted in the count, 
where the death ſhall happen. 2& 3 Ed. 6. e. 24, 


Alf, has a * or felony ſhall be l in one county, 1 
and the perſon ſhall be acceſfary in another county, the acceſfary may be up 
indicted in the county where he was acceſſary: And the judges of aſſiſe, 
or two of them, of the county where the offence of the acceſſary ſhall 
be committed, on ſuit to them made, ſhalt write to the keeper of the 
records where the principal ſhall be convicted, to certify them whether . 
ſuch principal be attainted, convicted, or otherwiſe diſcharged ; which 
he ſhall certify under his feal. 2 & 3 Ed. 6. c. 24. / 4. 6 

155 The acceſſary may be indicted in the fame in- 
* Acceſſary and dictment with the principal, and that is the beſt ana 
principal in the maſt uſual way; but he may be indicted in another 
ſame indiciment. indictment, but then ſuch indictment mult contain the 
cCee.rrtainty and kind of the principat felony. 1 H. H. 623. 
4. It ſaemeth that the aceeſſary may be put to an- 
Principal to be Wer before the principal hath appeared; but his plea 
Ft tried. cannot be tried before ſuch appearance, unleſs he de- 
fires it himſelf; but if he will put himſelf upon his 
trial, before the principal be tried, he may; and his acquittal or con- 
yiction, upon ſuch trial, is good. 2 Haw. 322. 1 H. H. 623. 
But it ſeemeth neceſſary in ſuch cafe to Neat judgment, till the prin- 
eipel be convicted; for if the principal be. after acquitted, that con- 
P. 8. viction of the acceffary is annulled, and x no judgment ought to be given 
___againjt him: Burt if he be acquitted of the accefſary, that acquittal 15 
good, and he ſhall be diſcharged. 1 I. H. 62 3 644. 
_ F. It ſeems to be ſettled at this day, that if the prin- 
eth tried iy cipal and accefiary appear together, and the principal 
ane inqueſt. plrad the general ue, the accei ary fhall be put to plead 
50 alſo; and that if he hkewiſe plead the general iſſue, both 
may be tt ied by ons inqueit; but that the pr mcipal muſt be firſt convicted, 
and that the jury ſha!l. be charged, that if they find the principal not 
faulty, they Mall find the acceHʒZu not guilty, But it ſeems agreed, 
that if the principal plead a plea in bar; or abatement, or a former ac- 
quittal, the acceilary all not be forced to anſwer, till that piea be 2 
termined ; for if it be found for the pr mcipal, the acccſlary is d:ict 
15 if againſt the principal, yet he ſhall after plead. over to the Felony 
ard may be 82 2 Hz . 323. 1 H. II. 624. 
3 en 


A. A 
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ſon is ſo infuſed, and conſenting, thereunto. Hale's Pl. 216. 
Procure, _ command, or abet] But Here note fome diverſities: As, 


£ 


XZ But if the command had been to beat him, and the 2 com 
3 the per- 


> 
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counſel to be done, though he 


1 


ball be acceſſary. Dalt. c. 161. 


(4) 2½% offences rohich in the cenſtruction of law are ſudden and 
- bremedttatech cannot have any acceſſaries before. As killing a mati 
n miſadventure, in his own defence, or manſlaugtiter : For in ſuch _ 


1 ; caſe there can be no procuring, counfelling, comtmanding, or abetting. 
ut chere may be acceſſaries after. 1 H. H. 616. = 


„ (5) It ſeems to be generally agreed, that he who barely conceals a fe- 
al , ꝛwhieh he Frows to be intended, is guilty only of a m-fprifion ef 
s , ard all not be adjudged on accgſary; for this is not procuf- 
th I | 


Ws", 75 or abetting. 2 Haw, 317. 
| I 


d, (6) Alſo, If a man counſels or commands another to kill a perſon, 
ot! nd before he hath killed him, he who caunfeited or commanded it, re- 
> W-=n:ts and cuntermands it, charging him not to kill him, and yet after 
e- doth kill him ; here ſuch perſon countermanding ſhall not be ad- 


dged acceſſary to the murder: For, gendrally, the law adjudgeth no 


1 nan acceſſary before the fat, but ſach as continue in that nad at 
** e tune that the felony is done and executed. Dalt. c. 161. 3 


(7) But if a perſon adviſe a woman to kill her child as ſoon as it 
12.1 ve born, and ſhe Kill it in purſuance of ſuch advice; he is an ae- 
* ; celfary 


| 


5 5 And therefore if one commands another to lay hold upon a third 


4 


— R 


P. 5. 


and in thoſe felonies, where by the Jaw judgment of death regularly 


new that the perſon received by him, had cor umitted the principal 


| Ih hin of felony, for which he may be indicted, and upon his con- 


VVV 


ceſſary to the murder, tho' at che time of the advice, the child not 
being born, no murder could be committed of it: for the influence of 
the felonious advice contin! zung till the child was born, makes the ad- 
viter as much a felon, as if he had given his advice aiter the birth. 

2 Haw. 315. 


HE ecrefert ies Sheer the 2 
A after. Accefſary aſter the fact is, where a van n knows- 


ing the felony to be committed by another, relieves, com- 

forts, or alſiſis the felon, 
* Knowing the folony te be committed. ] There can be no doubt, but 
that it is neceſſary that the receiver have notice of the felony, either ex- 
Preſs or impfied, and fo to be laid in the indictment, that the receiver 


felony. 2 Ha. 319. 
The felony. } This, as hath been aid, holds place only in felonies, 


ought to enſue; and therefore not in petit larceny. 1 H. H. 618. 

And therefore if a perſon do barely receive, comfort or conceal any 
offender guilty of any common treſpaſs, or inferior crime of the like na- 
ture, tho? he knew him to have been guilty, and that there is a warrant 
out againſthim, yet he is not an acceſſary to the offence ; but perhaps ! in wa 
ſuch caſe he may be indictable for a contempt of the law, in hindering 
the due courſe of juſtice. 2 Haw. 311. | 

Relieves, comforts, or aſſiſis the felon. | In the ex :plication of theſe 
words ſeveral things are conſiderable : . 

(1) Generally, any aſſiſtance 8 given to one known to 
be a felon, in order to hinder his being apprehended, or tried, or ſuf- 
tering the puniſhment to which he is condemned, is ſufficient to bring 
3 man within this deſcription, and make him acceſſary to the felony; i 
2s where one aſſiſts him with a horſe to ride away with, or. with 
money or victuals to ſupport him in his eſcape. 2 Haw. 317. 

(2) But if a man knows that a perſon hath committed a felony, but 
oth not diſcover it, this doth not make him an acceſſary, but it is a 


n 


tion fined and impriſoned. 1 H. H. 618. 

(3) Alſo, if a man ſees another commit a felony, but conſents not, 
nor yet takes care to apprebend him, or to levy hue and cry after 
him, or upon hue and cry Jevied doth not purſue him; this is à ne- 
glect punifhable by fine and impriſonment, but it doth not make him 
an acceſſary. 1 II. H. 618. 

(4) In like manner, if one commit a felony, and come to a perſon's 
houle before he be arreſted, and ſuch perſon ſuffer him to eſcape with- 
out arreſt, knowing him to have committed a felony, this doth not 
make him acceſſary; but if he take money of the felon to ſuffer hun 

10 eſcape, this makes him acccfiary : And ſo it is if he ſhuts the fore 
door of his houſe, whercy the purſuers are deceived, and the felon 
OP 8 to clcape, thus __ a0 an acecſary; for here Is 


elde. 1 {ts at, F619; 
(5) Alſo 


2 may be 
tried the the. 
principal be not 
attainted. 


other wiſe deli- 


cannot be taken, the buyer or receiver may be proſ- Receiver of 

TE cuted as for a miſdemeanor, to be puniſhed by fine Halen geods may 

and impriſonment, or other fuck corporal puniſhment be tried before 

as the court ſhall think fit, altho' the principal be the principal. 
not convicted; which ſhall exempt the offender from 
being puniſhed as acceſſary, if the principal be afterwards taken and 
convicted. 1 Ann. flat. 2. c. ꝙ. /.2. 5 An. c. 31. . 6. And by the 

29 Gee. 2. c. 30. the buyer or receiver of ſtolen lead, iron, copper, 

EXT braſs, bell-metab or folder, may be convicted; altho' the principal 

IX hath not been convicted; and ſſiall be tranſported for fourteen years. 

And by the 10 G. 3. c. 48. Every perſon wha fhall buy or receive 

any ſtolen je wel or jewels, or any ſtolen gold or ſilver plate, watch or 

watches, knowing the fame to have been ſtolen, ſhall, in all cafes where \ 
ſuch jewel or jewels, or gold or filver plate ſhall have been feloniouſſy 
ſtolen, accompanied with a burglary actually committed in ſtealing the 
fame, or ſhall have been felonioufly taken by a robbery on the high- 

ZE: way,—be triable before conviction of the prineipal felon whether he be 
mn or out of cuſtody, as after his conviction : and if fach perſon“ ſo +p * 
buying or receiving ſhall be convicted thereef, he fhall be guilty f 
felony, and tranſported for 14 years. | 

. It feemeth not reafonable, Mr. Hawkins fays, o 
where a perſon is charged as acceſfary to more than Cafe where 4 

one principal, to try him on the conviction of one, perfor is charg- 

before all af them have appeared; becauſe hereby ed as acceſſary 
he may be fubje& to the hardſhip and hazard of to more than 

two trials for his life for the ſame offence, which one. 8 
is contrary to the general courſe of the law. 

JJ Go ns „%% ye : 
But if a man be indicted as acceſſary to two or more, and the jury 

find him acceſſary to one, it is a good verdict, and judgment may 

paſs upon him. Fe. 361. 0 | 5p 

And therefore the eourt in their diſcretion (Sir Michael Foſter fays) 

may arraign him as acceffary to ſuch of the principals who are con- 


victed; and if he be found guilty as acceſſary to them or any of them, 


judgment fhall paſs upon "him : Byt on. the other hand, if he be 
acquitted, that acquittal will not diſcharge him as acceſſary to the 
others, and when they come in and are convicted and attainted, 
or if judgment of outlawry paſſeth againſt them, he may be arraigned 
de novo as acceſſary likewite to them. Altho' it is the fafer courſe 
(according to lord Hale) to reſpite the arraignment of the acceffary, 
till all appear or are outlawed. 7 361. | 


« | 9. If 


- 
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9. If the principal be erroneouſly attaint, yet the 
acceffary ſhall be put to anſwer, and ſhall not take 
advante "pe of the error in that attainder ; but the 


_ Caſe where the 
prircipal i 15 er- 
r i 22 


ainted. der of the acceſſar y. 1 H. H. 625. 


But upon this, Sir Michael Fefter diftinguiſheth as follows : If the 
wincipal and acceſſary are joined | in one indictment and tried together, 
which ſeems to be the moſt eligibie courſe where both are ameſnable to 
the court; there is no room to doubt, whether the acceſſary 71 not 
enter into the full defence of the principal, and avail himſelf of every 
matter of fact, and every point of law tending to „is acquittal, For 
the acceſſary is in this caie to be conſidered as a partner in the ſuit, and 
this ſort of defence neceſſarily and directly tendeth to his own acquit- 
tal. . 363. 


But when the acceſſary is br ought to his. trial, 2 the conviction 


of the principal; it is not neceſſary to enter into a detail of the evidence 
on which the conviction was founded. Nor doth the indictment aver 


that the principal was in fact guilty: It is ſufficient if/ it reciteth, with 


1s evidence againſt 


proper certainty, the record of the conviction. Thi 


* IO. the acceſſary, ſufficient to put him upon his defence. * For it js 


founded on a legal preſumption, that every thing in the former pro- 
ceeding was rightly and properly tranſacted. Put a preſumption of 
this kind muſt, as it feemeth,' give way to facts manifeſtly and clearly 
proved. As againſt the acceſſary, the conviction of the principal will 
not be concluſive; it is as to him res inter alios acta. Id. 


And therefore if it ſhall come out in evidence upon the trial of the 


acceſſary, as it ſometimes hath and frequently may, that the offence of 
which the principal was convicted did not amount to telony in him, or 


not to that ipecics of felony with which he was charged; the acceſſary 


may avail himſelf of f this, and ought to be acquyted. F, o/t. 395. 
And as in point of law, fo alſo in Point of fact, if it tall manifeſt- 
ly appear in the courſe of the acceſſary's trial, that the principal was 


innocent; common juſtice ſeemeth to require that ihe acceſſary ſhould | 


be acquitted, As ſuppoſe a man is con icted upon circumſtantial evi- 
dence, ſtrong as that fort of evidence can be, of murder. Another is 
afterwards inidicted as acceſſa y to this murder; and it cometh out upon 
the trial by inconteſtabie -vience, that the perſon who was ſuppoſed 
to be mn: een! is ful living; in this cafe certainly the perſon indicted 
as acccilary ſhall be acquitted. Or ſuppoſe the perſon to have been in 
fact murdered; and that it ond Come out in evidence to the ſatis- 
taction of the court and jury, that the witneſſes againſt the principal 
Were nuitagen in his perſon {a cate of this kind Sir 47, *chacl Faſter ſays 
he has kno en), that the per on convicted as prinort was not nor 
could ; poikby have been present at the murder. 1. 308. 

10. If one perſon be indicted as principe !, and 
another as acceffary, aid poth be acquitted; yet the 
porſon indicteti as accefary may be indicicd as princi- 
principal, pal, and tne former acquires as gceffary is no bar. 

14 II. H. 645. | 
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principal reverſing the attainder, reverſetu the attain- 
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11. But if a perſon 1 e 1 Ponce! and 
= couitted; lord Hale ſays, he ſhall not be in- „ p 
nl ed as acceſſary bake. And if he be, he may ger oak 
iead his former acquittal in bar, for it is in ſub- cefſary before 
ance the ſame offence. 1 H. H. 626. 2 J ( 
= But Sir Michael Feſter obſerves upon this, that in the eye of the 
sas, the offences of principal and acceſſary do ſpecifically differ; and 
ea perſon indicted as principal, cannot convicted upon evidence 
ending barely to prove him to have been acceſſary before the fact, 
Which muſt needs be admitted, it doth not appear how an acquittal 
pon one indictment can be a bar to a ſecond for an offence ſpecitically 
ferent from it. Fo. 362. 


Whether the prin- 


12. So if a man be indicted as principal, and Principal acquit- 
Wcquitted ; he may be indicted as acceſſary after, ted may be indici- 
Hor they are offences of ſeveral natures. 1 H. H. ed as, acceſſary af- 
26. 1 : | | 3 | 

13. And ſo it is if he be indicted as acceſſary be- Acceſſary before 
ere, and acquitted; yet for the fame reaſon acquitted, may be 
e may be indicied as acceſſary after. 1. H. H. indicted as acceſ- 

| 5 526. . | £246 ſary after. 


WW nditment of an acceſſary before the fact, taken from. Cote's report f 
Lord Sanchar's caſe, g C. 116. which, as the proſecution was by 
the king's ſpecial command, was probably drawn by good advice; 
and on which Robert Creighton eſquire, (Lord Sanchar of Scotland) 
Vas convicted and hanged ; viz. | | 


II. 


..... - HE jurors do preſent for the lord the king upon their 
f Middleſex. Re That hh obert Carliel Jite of 33 
eoman, and James Irweng late of London aforejaid, yeoman, not hav- 
ig God before their eyes, but ſeduced by the inſtigation of the devil, 
We eleventh day of May in the year of the reign of our lord James by 
the grace of God of England, France, and Ireland, &:ng, defender of 
the faith, and ſo forth, the tenth, and of Scotiand the forty-fifth, at 
London, that is to ſay, in the pariſh of St. Dunſtan in the Weſt, and 
in the ward of Farringdon without London afersaid, &c. with force 
and arms, &C. felonioiſiy and of their aforethought malice, in and upon 
one John Turner 7/en and there in the peace of God and of the faid lord 
the king being, made an aſſault and affray, and the aforeſaid Robert 
Carliel & certain gun tormendum] called a piſtal, of the value of 5s. 
then and there charged with gurpowder and a laden bullet, which gun 
the ſcid Robert Carliel in hig right hand then and there had and held, in 
and upon the aforeſaid John Turner then and there felonioufly, volun- 
tarily, and of his malice ferethought, did fhoot off and diſcharge; and 
the aforeſaid Robert Carliel, with the leaden bullet aforeſaid from ths 
gun aforeſaid then and there fhot and diſcharged, the aforeſaid John 
Turner, in and upon the left part of the breaſt of him the ſuid John 
Turner, near the left pap of him the ſaid John Turner then and there 
Felemiouſ ſtruct, £10119 to the: fed John Turner, then and there with 
he Teaden bullet aforeſaid cut of the gun aforeſaid then and there ſhot off 
any di charged; in and upen the left part of the beat of him the jaid 
| | | WK John 
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John Turner, one mortal wound of the breadth of half an inch, ani 
depth of fue inches, of which mortal wound the aforeſaid John Tame x 

at Londen aforeſaid, in the pariſh and ward aforeſc 2 ! 5 died: 
12. And that * James Irweng feloniouſly, and of +4 forethoug ; nick, ice, then 
and there was preſent, aiding, aſhiting, K comforting and main. 
taining the aforeſard Robert Cartiel to the felony and murder aforeſaillf 

27 form aftreſaid to be done and committed ; and fo the aforefaid Roben 
Carhel and James Irweng the aforeſaid John Turner at London afore. 
fatd, en the pariſh and ward 2 in manner and form aforeſaic 
folomonſiy, voluntarily, and of their forethought malice, tilled and mur. 
drred, againſt the peace of the lord the now king his crown and digntty 
And that one Robert Creighton, late of the pariſh of St. Margaret in 

FL otminſter, in the county of Middleſex, eſquire, not having God be- 
fore his eyes, but being 1 by the inſtigation of the devil, before 
the felony and murder aforeſaid by the aforefaid Robert Carliel and 
James Irweng in manner and form aforeſaid done and committed, that 

Is to ſay, the tenth day of May in the year of the reign of our lord 
James by the grace of God of England, France, and of Wo, king, 
defender of the faith, and fo forth the tenth, and of Scotland the 
torty-fifth, the aforeſaid Robert Carliel, at the aforeſaid pariſh of St. 
Margaret in Weſtminſter aforeſaid, in the county of Middleſex afore- 
faid, to the felony and murder aforeſaid, in manner and form afore. 
faid to be done and committed, maliciouſly, feloniouſly, voluntarily 

1 and of his forethought malice, did incite, move, abet, counſel and pro- 
6 cure, againſt the peace of the faid lord the king that now is, his crown 
and dignity. N 


If after the fact, then the form may be thus; 


And that A. O. late of — in the any of ——— yeoman, 
well gnowing the ſaid (offender) to have done and committed the 2 
felony in manner and form aforeſaid, afterwards, to wit, on the 
day of ii the — year of the reign of at 
Organ in the coun ty e with force and arms, him tlie fail 
did then amd there feloniorſc, and of his malice 3 
receide, wid, and comfort ; . again/t the Peace 's the faid lor ord the king 
tat RW ic, his crawn and dignity. 


Action popular. See INFORMATION. 
4 DDI T TON 


O0 prevent the inconvenience of troubling one perfor. for anq- 
ther, it is enated by 1 H. 5. c. S. that in every original 
70 214 77 actions perſonal, appeals, and indiftments, in which the exigent 
ſeal! be awarded, to the names of the defendants additions ſhall be maar, 
of NIE ate or degree Of miſtery, and of the towns, or hamlets, ar 
places, and countics, of which they were, or be : and if by proceſs rp 9 
the faid 0116:nal ris, appcals, or md:ttments, in which the ſaid a- 
artiuis be cruitied, any eutiawries be pronounced, they fhall be void; and 
| ty fore the out/@wries proveunced, the ſaid writs and inaictments ſpall be 
. HA 5. 20¹⁰ exception of the farty. 
| [i which the exrgent ſpall be awardee, } "The ex xigent iS a whit 
| whey the theri 171 is COMMANdEd tg proclaim the party in tue county 
| court; 


— ——— x — 
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* ce; but if he live in any place known within a town or hamlet, it is: 
4. 5 id to be ſafeſt to name him of the town or hamlet. 2 Haw. 189, 190. 

ok Of which they were or be] The addition of the eſtate, degree, or 
* by uſtery, ought to be as the defendant was of at the day of the indict- 


ref; eent brought, and not late of ſuch a * degree or miſtery ; but it is a good 
dition to name the defendant late of ſuch a town or place, becauſe 
zen do often remove their habitation. 2 Int. 670. X 
72 So in the caſe of lord Balmerino, after the rebellion in the year 1745, 
h We indictment charged, that Arthur lord Balmerino late of the city of 

nit rliſte in the county of Cumberland did ſo and fo, lord Balmerino ob- 
: 71 fed, that this was no title belonging to him; upon which the lord 
Wizh ſteward informed him, that theſe words were not made part of his 

efore FS but only an addition of place, which the law for good reaſons re- 


5 | ents, and it is moſt commonly taken from that place where the crime 
Ls y s by ſuch indictment charged to have been committed. Lord Balme- 


ino s Trial, p. 12. State Trials, vol. 9. 


15 Shall be void] This being a judgment in law, is interpreted to be. 
| rade void by a writ of error, or by the plea of the party coming in up- 


** Pn a capias utlagatum; for though the ſtatute ſaith they ſhall be void, 
hy yet they are but voidable by a writ of error or plea. 2 Iaſt. 670. 


By the exception of the party] But if the defendant appeareth upon, 


rk proceſs, and plead, taking no advantage thereof by exception, he hath 
ak 8 Joſt the benefit hereof: but it ſeemeth that the bare appearance of the 


2 Ha. 190. e | | 5 
Adultery, See LEVMDNE SC. 
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RE 4 F FN AF; 
J. hat is an affray. | £ 
JI. How far it may be ſuppreſſed by a private perſon, 
II. How far by a conſtable. | TG 
II. How far by a juſtice of the peace. 


/. Puniſhment of an af ay. 
1. hat is an affray. 
I. A N oaffray is a public effence to the terror of the king's frees 


mateih men afraid. 3 Inſt. 158. 


people. I Haw. 134. 


uires to be inſerted by way of deſcription of defendants in all indict- 


party without plea, doth not falve the want of a good addition. 


fo called (according to lord Coke) becauſe it affrightcth and 


2. From whence it ſeemeth clearly to follow, that there may be an 
cult, which will not amount to an ay; as where it happens in a 
private place, out of the hearing or ſeeing of any, except the parties 
concerned ; in * which caſe it cannot be ſaid to be to the terror of th: 1 1 7 
\ Li 


3. Alſo it is faid, that no quarrelſome or threatning words whatſoever, - 
ſhall amount to an affray ; and that no one can juſtify laying his hands 
on thoſe who thall barely quarrel with angry words, without coming to 
blows ; vet it ſeemeth, that the conſtable may, at the requeſt of the party 

4 | thr2a:cncd, 


* 16. 


4 A. 


threatened, carry the perſon who threatens to beat him, before a juſt 
in order to find ſureties. 1 Haw. 135. 55 7 
4. Alſo, it is certain, that it is a very high offence to challenge ano 

ther, either by word or letter, to fight a duel, or to be the meſſenger lM 
ſuch a challenge; or even barely to endeavour to provoke another to ſeniiſ 
a challenge, or to fight; as by diſperſing letters to that purpoſe, full of 
reflections, and inſinuating a deſire to fight. 1 Haw. 135. * 

5. But although no bare words in the judgment of law, carry in them 
ſo much terror as to amount to an affray, yet it feems certain, that in 
ſome caſes there may be an affray, where there is no actual violence; 3 
| where a man arms himſelf with dangerous and unuſual weapons, in ſuch] 
a manner as will naturally cauſe a terror to the people; which is faid to 
have been always an offence at the common law, and is ſtrictly prohibit. 
ed by ſtatute: For by 2 Ed. 3. c. 3. it is enacted, that uo mer of what 
condition foever, except the king's ſervants in his preſence, and his mini 
ters in executing their effice, and ſuch as be in their company afji/ting then, 
and alſo upon a cry made for arms to keep the peace, ſhall come befors th 
| ting's juſtices, or other of the king's miniſters doing their office, with 
| force and arms, nor bring any force in affray of pence, nor go nor ri 
armed, by night er day, in fairs er markets, or in the preſence of th 
king's juſtices or other miniſters, or elſewhere : upon pain to forfeit their 
armour to the king, and their bodies to priſon at the king's pleaſure. And 
the king's juſtices in their preſence, ſheri t and other miniſters in their bai. 
Invicks, lords of franchiſes and their bailiſti in 17 fem and mayors and 
bailiffs of cities and boroughs within the fame, and borough-holders, con- 
flables and wardens of the peace within their wards, ſhall have power tr} 
execute this aft, And the judges of aſſixe may puniſh ſuch officers as 

have not done their duty herein. | 
Upon a cry made for arms to keep the peace] It is holden upon theſe 
words of exception, that no perſon is within the intention of this ſtatute, 
who arms himſelf to ſuppreſs dangerous rioters, rebels, or enemies, and 
endeavours to ſuppreſs or reſiſt ſuch diſturbers of the peace and quiet of 
* 79 the realm. 1 Haw. 136. | 


— 3 — 


* In affray of peace] En effrayer de ia pees; Lord Coke has it pars, of 
the country, or the people; and fo, he obſerves, that the writ grounded 
upon this itatute faith, In quorundam de populs terrorem ; and therefore 
the printed book, in afray of peace, ought to be amended. 3 [»/7. 1 58. 

And it is holden upon theſe words, that no wearing of arms is within 
the meaning of this ſtatute, unleſs it be accompanied with ſuch circum- 
ſtances as are apt to texrity the people; from whence it ſeems clearly to 
follow, that perſons of quality are in no danger of offending agaifiſt this 
ſtatute, by wearing common weapons, or having their uſual number of 
attendants with them, for their ornament or defence, in ſuch places, and 

upon ſuch occaſions, in which it is the common faſhion to make uſe of 
them, without cauſing the leaſt ſuſpicion of an intention to commit any 
act of violence, or ditturbance ot the peace. 1 Haw. 136. 
Mer to go nor ride armed} It is holden, that a man cannot excuſe the 
wearing ſuch armour in publick, by alledging that ſuch a one threatened 
him, and that he wears it for the ſafety of his perſon from his aſſauit; 
but it hath been reſolved, that no one ſhall incur the penalty of the ſaid 
Ratute for aſſembling his neighbours and friends in his awn nouſe again: 


Fan 


L 
1 


ADDITION. 


6 1 urt, in order to his being outlawed. And by theſe words the act 
endeth only to caſes where proceſs of outlawry may be awarded ; 
a therefore it extendeth not to an indictment for encroaching on a 


5 p Wighway, becauſe in that caſe proceſs of outhawry lieth not, but a dif- 
Feels. Croke Eliz. 148. . Wi 
| RB le names of the defendants} Regularly by the commontaw, every 


a Natural man, having no name of dignity, ought to be named in all ori- 
W:nals and other ſuits by his chriſtian name, and firname, and that, be- 


ene this act, fuffice®; but if be had a name of inferior dignity (as 
night or danneret) he ought to be named by his chriſtian name and 
co name, and by the addition of his name of dignity. 2 ift. 665. 

1:8 If there be a corporation of one ſole perſon, that hath a fee ſimple, 


ad may have a writ of right, he may be named by the common 


yy by his chriftian name without any firname, as John biſhop of P. 
i. | It be a corporation aggregate of many able perſons, as mayor and 


ommonatly, dean and chapter; the mayor or dean need not be named 

Wy his chriſtian name, becauſe that ſuch 2 eorporatien ſtandeth in lieu 
both of the chriſtian name and ſirname. 2 Inf. 666. 

A duke, marquis, earl, viſcount, or baron might by the common 


* v be named by his chriftian name, and by the name of his dignity; 
Aud John duke of M. 2. Inft. 666. #705 a 5 f 


Additions ſhall be made] The addition as well of the eftate, degree, 


” r miſtery, as the town, hamlet, or place, ought by force of this act 


Wo be alledged, in the firſt name; for an addition after the altas dictur 
s ill: As for inftance, where the indictment was againft . R. other- 
wiſe called W. R. of H. for without the alias dictus there is no addi- 
ion of the vill; and if the party is not fufficiently named in the firſt 5 


a c on, it is ſafeſt to repeat the addition after each of their names, 
+ of W&iplying it particularly to every one of them. 2 Haw, 187. B 


Where a father hath the ſame name and the fame addition with 2 
defendant being his for, the action is abateable unlefs it add the addi- 


As f pon of the younger to the other additions; but where the father is the 
for? efendant, ie is ſaid that there is no need of the addition of 2 
ol n, i nw. 187. . Er A e | | 
thin Of therr eftate or degree] Eſquire is a 2 addition. And the 
im. edeiſt fons of peers, in the life time of their fathers, though frequently 


titular lords, yet are only eſquires. So alſo the younger tons of peers, 


Foes and their eidelt ſons, in erpetual tucceffion. Allo the eldeſt ſons of 
r of aghte, and their eldeſt ions. 1 here are alſo eſquires by virtue of 
and Meir office, as juſtices of the peace, and others who bear any office ot 
of (ſt under the crown. 1 Peet. 405. | Pre | 

20 And it ſeems clear, that no one carr be well defcribed by the addi- 


tion of a temporal dignity of any other nation beſides our own; be- 
4 ase no fach digiuty can give a man an higher title here, than that of 
ne n dauire. 2 Haw. 187. I | 
N Ci:rk is a good addition of 2 clergyman; and he that hath taken 


ult; a a good add! 2 cler 
aid N egree in either of the univerſitics, may be named by that degree. 
Vn %. 008. * Bucky. 425. | | 


KM | Gentlema: 
Cie | 


art, the alias cannot aid or help it. 2. Ii G69. 3 Call. 20. 1. 
Where there are ſeveral defendants of different names, and the fame 


| 
Jl 

| 
A 
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Gentleman and gentlewoman are good additions. And as for gen ; | 
tlemen, ſays Sir Thomas Smith, they be made good cheap in u 
kingdom ; for whoſoever Qudieth the laws of the realm, who ſftudieil g 
in the univerſities, who profeſſeth. liberal ſciences, and (to be ſha 
who can Ie idly, and without manual labour, and will bear the pon 
charge, and countenance of a gentleman, he ſhall be called Mr. ſfuc\$ 
one, and ſhall be taken for a gentleman. 1. Blachſt. 406. # 

Yeoman is a good addition; under which denomination are compr 
hended thoſe who have freehold land of 40s. a yegr, and thereby her 
tofore could ſerve upon juries, and can yet vote for knights of 
ſhire, and do any other act where the law requires one that is a gn. 
and lawful man. 1d. 

[Fidow, or finglewoman, (or, as ſome ſay) wife of fach a one, ar 
all of them good additions of the eſtate or degree of a woman; but n 
ſuch-like addition is good, for the eſtate and degree of a man. Aliff 
 $p79/?er is a good addition of a woman. 2 Haw. 188. N 

* Or miſtery] This includeth all lawful arts, trades and occupation; 

s taylor, merchant, mercer, pariſh clerk, ſehoolmaſter, huſbandmay 
labourer, and the like. 2. Haw. 188, | | 

But fervant, groom, or farmer are not additions within this act, be. 
cauſe they are not of any miſtery, And chamberer, butler, pantler, « 
the like, are additions of offices, and not of any miſtery or occupation 
2 Lui. 668. 

Neither oth this at extend to unlawful practices, as extortione;, 
maintainer, thief, vagabond, heretick, and ſuch like. 2 Haw. 188. 

If a man hath divers arts, trades or occupations, he may be mamed 
by any of them; but if a gentleman by birth be a tradeſman, he has 
not be named by his trade, but by the degree of gentleman, be-aule i 
is worthier than the addition of any maſtery, And in general a ma 
ſhall be 71 If his worthieſt title of addition. 2 Inf. 668, 669. 

And of the totuns or hamlets] If there be two towns in a county d 
the ſame bee name, with different additions to diſtinguiſh then 
from one another, as Great Dale and Little Dale, or Upper Dale and 
Lower Dale, and the defendant named only ef the principal town with- 
out any addition, as of Dale only, the defendant may plead that there 
are two Dales in the fame county, and none without an addition. But 
if there be two towns of the fame name in a county, without any addi- 
tion to diſtinguiſh them, it may be ſufficlent in ſuch caſe to name the 
defendant generally of either of ko ch towns, without "mg any thing 
to diſtingu Suh it from the other. 2 Haw. 189. 

If the defendant live in a hamlet of a town, it is ſaid to be in the 
election of the party to name him either of the hamlet or of the town. 
2 Flaw. 1 89. 

But the addition of a pariſh, if there be two or more towns in it, ib 
not good ; but if there be but one town, the addition of pariſh 5 
cood. 2 Inſt. 669. 

The addition A] the place of habitation of a wife, is ſufficiently ſhewn, 

ſhewing that of the huſband ; becauſe it ſnall be intended that the 
wife ry £3 here the huſband docs. 2 Haw. 199. 

Or flaces] If the defendant lives in a 2 PLACE known by a ſpecial name, 
ald Ii out of any town or hamlet, he may be well named of fuck 

place; 


XR £ 


Bc who threaten to do him any violence therein, becauſe « man's 
Woule is his caſtle. 1 Haw. 136. | | ; 
W 7 heir bodies to priſon] The ſtatute of 20 R. 2. c. 1. adds a fine 
tewiſe. | 
ardens of the peace] It is holden, that any juſtice of the peace, or 
W her perſon who is impowered to execute this ſtatute, may proceed 
ereon ex officio; and if he find any perſon in arms, contrary to the 
rm of the ſtatute, he may ſeize the arms, and commit the offender to 
ion; and that he ought alſo to make a record of the whole proceeding, 


d certify the ſame into the exchequer. 1. Haw. 135. 


II. How far it may be ſuppreſed by a private perſon. 


1. It ſeems agreed, that any one who ſees another fighting, may law- 
ih part them, and alſo ſtay them till the heat be over, and then deliver 
em to the conſtable to be carried before a juſtice, to find ſureties for the 
ace. 1 Jaw. 136. Th SD e 
2. And the law doth encourage him hereunto; for if he receive any 
m by the affrayers, he ſhall have his remedy “ by law agamſt them; 


xm, the ſtanders by may juſtify the ſame, and the affrayers have no 
medy by law. 3 Inf. 158. FI „„ 

2. But if either of the parties be ſlain, or wounded, or fo ſtricken 
at he falleth down for dead; in that caſe the ſtanders by ought to ap- 


enn 


onegehend the party ſo ſlaying, wounding, or ſtriking, or to endeavour the 
ö me by hue and cry; or elſe for his eſcape they ſhall be fined and impri- 
=. ned. 3 Inſt. 158. 2 5 

an 


i II. How far by a conflable. 


ma! 
0. 1. It feems agreed, that a conſtable is not only impowered, as all pri- 
TY Ste perſons are, to part an affray which happens in his preſence ; but is 
t1c1 BF bound at his peril to uſe his beſt endeavours to this purpoſe ; and not 
and ly to do his utmoſt himſelf, but alſo to. demand the afliftance of others, 
wn hich if they refuſe to give him, they are puniſhable with fine and im- 


fonment. I Haw. 137. 

2. And it is faid, that if a conſtable ſee perſons either actually engag- 

in an affray, as by ſtriking or offering to ſtrike, or drawing their wea- 

dns, or the like; or upon the very point ef entering upon an affray, as 
here one ſhall threaten to kill, wound, br beat another, he may either 
rry the oftender before a juſtice, to find ſureties for the peace, or he 
ay imprifon him of his own authority for a reaſonable time, till the 
at ſhall be over, and alſo afterwards detain him till he find ſuch ſurety 
obligation. But it ſeems, that he has no power to impriſon ſuch an 
tender in any other manner, or for any other purpoie ; for he cannot 
tity the committing an affrayer to gaol, till he ſhall be puniſhed ſor his 

ace: And it is ſaid, that he ought not to lay hands on thoſe, who 
[fy contend with hot words, without any threats of perſonal hurt: 
d that all which he can do in ſuch cafe, is to command them under 
1 of impriſonment to avoid fighting. 1 Haw. 137. 


"A 3. But | 


But 
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thing 
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ſuch 
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d if the affrayers receive hurt, by the endeavouring only to part * 7 


po * 2 
133 
3 . Hh, 
LY 
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3. But he is ſo far intruſted with a power over all actual affrays, 8 
tliough he himſelf is a ſufferer by them, and therefore liable to be c 
— JeSted againſt, as likely to be partial in his own cauſe, yet he may ſupi WW 
them; and therefore, if an aſſault be made upon him, he may not c 

1 defend himſelf, but alſo impriſon the dffender, in the fame manner » ai 
» he were no way a party. 1 Haw. 137. 5M 
4. And if an aftray be in an houſe, the conſtable may break open 
* 29. doors to preſerve the peace; and it affrayers * fly to an houſe, and 1 
follow with freſh ſuit, he may break open the doors to take ther 
1 fo, we 
F. But it is faid, that a conſtable hath no power to arreſt 2 man 
an affray done out of his own view, without a warrant from a juſt 
unleſs a felony were done, or likely to be done; for it is the proper bull 
nefs of a conſtable to preſerve the peace, and not to puniſh the bre 
ot i. i n 137. | | 
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IV. Hero far by a juſtice of the peace. 


There is no doubt, but that a juſtice of the peace may and muſt! 


V. Puniſhment of an affray. 

All affrays in general are puniſhable by fine and impriſonmem 

T1 Haw. 138. | = 
And they are inquirable in the leet as common nuſances. 3 7/7. 15 


Warrant to apprehend affravers. 


Weſtmorland. j To the conſtable f 


I HEREAS A. I. of ———— yeoman, hath this day made ui 
| before me J. P. eſquire, one of his majeſſy's juftices of the peo 
| jor the ſaid county, that on the ——— day of 3 1 

ef the reign of — — A. O. % — yeoman, and B. O. 


—— yoman, at ——— in the jaid county, in a tumultuous manu 
made an affray, wherein the perſon of the ſaid A. I. was beaten an 
| noujed by them the ſaid A. O. and B. O. without any lawful or ſuffi 
| provocation given te them or to either of them, by him the ſaid A.) 
5 Theſe are therefere to command you forthwith to apprehend the jaid A. 0 
| and B. O. and bring them before me, er ſome other of his ſaid majeſtj\ 
j _ Jufiires of the peace fer the ſaid county, to anſtver the premiſſes, and 
nd fureties as wel! for their perſonal appearance at the next genen 
y quarter ſeſſions of the f eace to be holten for the ſaid county, then and then 
to anſwer to an indiftment to he preferred againſt them by the ſaid A. 
for the ſaid offence, as alſp fer their keeping ihe prace in the mean tin 
£9war 


4. £HOUSES. 
G 4 awards his ſaid majeſty and all his liege people, and eſpecially towards him 


he ſaid A. I. Hereof fail not, as you will anfwer the contrary at your 
in the ſaid county, the 


WE: 


. i. Given under my hand and ſeal at. 


= day f in the year — — 
Indictment for an affray. 


HE jurors for our lord the king, upon their cath preſent, that A. O. 
„f — — in the county of , taylor, and B. O. » 
93 in the ſaid county, blackſmith, with force and arms, on the 
3 ay ff in the year of the reign of our fove- 
reign lord George the third, by the grace of God, of Great Britain, 
Prance, and Ireland, king, defender of the faith, and ſo forth, at 
aforeſaid, in the county aforeſaid, being arrayed and unlawfully aſſembled 
eaogether in a warlike manner, did make an fray to the terror and diſ- 
urbance of divers of the ſubjects of our ſaid ſovereign lord the king then 
and there being, and to the evil example of all other the ſubjects of our 
i ſovereign lord the king, and againſt the peace of our ſaid lord the 
ing; his crown and dignity. 


3) 
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For matters relating to the exciſe on beer and ale, ſee title EXCISE, 
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J. Concerning inns and alehouſes in general, 
II. Selling 5 without licence. 
III. Licenſing alehouſes. 5 

. Recognizance, and forfeiture thereof. 

J. To what places the licence ſhall extend. 
II. How long the licence ſhall continue in force. 
II. Offences in brewing of ale. 

VIII. Innkeepers obliged to receive gueſts. 
TX. Soldiers quartered in alehouſes. _—_ 
A. Concerning ale veſſels, and the meaſure of ale. 


7 A. Enhancing the price of ale. 

©. ATT. Innkeepers fa kriag tipling. 

5. AI. Perſons guilty of tipling. 

aun XI. Concerning drunkenneſs. 8 

_ * XV. Detaining goods for the reckoning, * 22. 
(16 ATI. Goods of a gueſt ſtolen out of an mn, > 
A. VII. Gueſts ſtealing goods. 

me J. Concerning inns and alehouſes in general. 


nd ti Re 5 
*. .. ö 0 VERY inn is not an alehouſe, nor every | 

| alehouſe an inn: but if an inn uſes common Difference be- 
ſelling of ale, it is then alſo an alehouſe; and if an rween inns and 
alehouſe lodges and entertains travellers, it is alſo an alehoufes, 
inn. | | 


VoI. I. *. Licence 


ALEHOUSES. 


| Licence to erec? 2. It was reſolved by all the judges, that any perſon . 
6 inns. might erect an inn to lodge travellers, without any li- fam 
| cence or allowance for fuch erection. Dalt. c. 56. for 
| Blackerby, 170. ain 
Inn indidtable. 2. But it ſeems to be agreed, that the keeper of an On 
| inn may by the common law be indicted and fined, as 1 and 
being guilty of a public nuiſance, if he uſually harbour thieves, or per- 1 to t 
ſons of ſcandalous reputation, or ſuffer frequent diſorders in his houſe, . 1 
or take exorbitant prices, or ſet up a new inn in a place where there is no Mi info 
manner of need of one, to,the hindrance of other ancient and well go- the 
vernedirms, or keep it in a place in reſpect to its ſituation wholly unfit tor req 

fuch a purpoſe. I Haw. 225. ; EE 
4§᷑. And if an inn uſeth the trade of an alehouſe, as ex 
Tankeepers ſelling almoſt all innkeepers do, it ſhall be within the ſtatutes the 
ale. made about alehouſes. Dalt. 133. | e 
| 5. It hath been alſo agreed by law, that innkeepers MW fue 
tans tobe licenſed. ought to have licence, and be bound by recognizance Much 


for keeping good order, as alehouſekeepers are. Da/t, Wiotie: 
2 £ 


| Power of juſtices 6. By the commiſſion of the peace, two Juſtices 
by the commiſſion. (1 Q.) may inquire of = holders, and of all and en t 

ſingular other perſons, w. il offend in the abuſe Co. 

of weights and meafures, or in the ſale of victuals, againſt the form of © 

the ordinances in that behalf made. gp Cenc 

1 | | rr e 

II. Selling ale without licence. WP urv: 


By the 5. Geo. 3. c. 46. Whereas by the laws now in force, ' perſotis 2 dutie 
ſelling ale or beer, or other exciſeable liquors by retail, without licence, the 0 


are ſubject by different laws to different penalties and puniſhments, which ch 
has occafioned much confuſion, and an ill uſe has been made thereof in d v 
many inſtances; it is therefore enacted, that every perſon lawfully con- mop 
an al 


victed of ſelling ale or beer, or other excifeable liquors, by retail, with- 
„out licence (except in fairs, 5 & 6 Ed. 6. c. 25. 3. C. c. 3. 26 C. 2. 


5 23194 31. * and except retaibers of ſpiri liqut ithout licence. for wl 
31. * and excei pirituous liquors without licence, for whom 

other penalties are provided by law, 9 G. 3. c. 6.) ſhall for every ſuch 
offence forfeit and undergo the ſeveral penalties and punifhments herein juli 
after mentioned, inſtead of the ſeveral pecuniary and corporal punith- cvide 
ments which they are now ſubject to by any law now in force; that is en 
to ſay, for the firſt offence 408. and alſo the coſts and expences of con- Ne 
viction; if not paid within 14 days after conviftion, the offender to be che a 
impriſoned for one month, unleſs he ſhall ſooner pay the penalty, and wo 
lauſe 


the coſts, charges and expences, of the conviction, and of executing 

the ſame: for the ſecond offence 4l. and alſo the coſts and expences of pcrſor 

conviction ; if not paid within one week after conviction, to be mpri- 

foned two months, unleſs he fhall ſooner pay the penalty, and the coſts, i IO). | 
charges, and expences of ſuch ſecond conviction, and of executing the 
ſame: for the third offence Cl. and alſo the coſts and expences of con- 
viction; if not paid within three days after conviction, to be impriſoned . 

for three months, unleſs hie ſhall ſooner pay the penalty, and the coſts 

charges and expences of ſuch third conviction, and of executing the 

a | 13:19; 
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| fame ; and the like penalty for every other offence after the third, as 
for the third offence. All which coſts and expences ſhall be aſcer- 
tained by the juſtice before whom the offender ſhall be convicted. 
one moiety of all which penalties and forf ures ſhall be to the king; 
and the other moiety, and ail ſuch, ſuch coits, charges, end expences 
to the proſecutor. (. 22, 4 55 


information (A) exhibited or complaint made to him, ſummon (B 
te party accuſed, and alſo the witneſſes on either fide (if he fhall be 
required to ſummon any ſuch) ; and on appearance of the party accuſ- 


The fame to be heard and deterringd by one juſtice ; who fhall, on 


ed, or contempt in not appearing, ſhall proceed to hear the matter, and 


 cxamine witneſſes on oath, and give judgment; and if he convict (C) 
the party accuſed, and ſuch party ſhall refuſe to pay the penalty within 
me time above expreſſed, together with the coſts as aforeſaid, he ſhall 
ue his warrant for apprehending and committing (D) to priſon every 
uch ofiender, for ſuch time, and in ſuch manner, as the nature of the 
Woffence ſhall require. 7 1 8 | PO MY 


ot here mentioned, and therefore this ſeemeth to reſt as it was before, 
Won the ſtatute of the 3 C. c. 3. which dire ed the conviction to be on 
coreſſion of the offender or oath of two witneſſes. JJ]. 
= *Alſo where any juſtice ſhall ſuſpect that any perſ 
Pence, he may call ſuch perſon before him, and alſo any exciſe officer 
Wor guager to produce his ſtock book or other account of the charge or 
urvey of ſuch ſuſpected perſon, and may examine ſuch officer on oath 
in what manner he charges ſuch perſon, and how ſuch perſon pays the 
auties; and if it ſhall appear by ſuch ſtock book or account, or oath of 
oe officer, that ſuch perſon is ſurveyed as à victualler or retailer, and 
charged with the fame duties that victuallers and retailers are chars - 
ed with and pay for any the liquors aforeſaid, and is not intitled to the 
WW owance or abatement given to common brewers, he ſhail be deemed 


Witneſs negleRing or refuſing to appear upon ſummons at the time 
nd place appointed, without a reaſonable excute to be allowed by ſuch 
juſtice, or appearing and refuſing to be examined on oath and pive 
cvidence ; ſhall forteit 208. to be Jevied in ſuch manner and by ſucli 
means as is befqre directed. 5 G. 3. c. 40. . 4. bs 

Note, this penalty is but ſmall, and might defeat the intention di 
the act; for by the witneſs paying 20s. the offender may chance to eſ- 
ape the payment of 2, 4, or 61. beſides charges. But there is a 
lauſe in the ſtatute of the 26 G. 2. c. 31. which enacts, that if any 
perſon ſummoned as evidence in ſuch cafe ſhall refuſe to appear, or 
Wall appear and refuſe to give evidence upon oath ; he ſhall ſorſcit 


- 


10l. / 10. t. 


+ But how this 10l. ſhall be levied, is not quite elear. By the afor>ſaid 
att of the 5 G. 3. c. 46. it Is expreſſed, that all penalties for offences 
p gainſt the ſaid act, or agninfl the ſaid former act, ſhail be heard and de- 
ruined as is above ſeq forth. Now there are many acts mentioned be- 


2 ſells without ji- . 


an alehouſckeeper, yictualler, retailer, or ſeller thereof. 26 G. 2. c. 31. 


ſore ; 


Note, the number of witneſſes neceſſary towards the conviction is 


ES And 


* 28. 


living remote from the places of abode of ſuch perſons, may not be truly 


4L Z Haus 1 


And if any perſon ſhall think himſelf aggrieved by the convidtion of 
ſuch juſtice, and ſhall give ſecurity to the ſatisfaction of the ſaid juſ- 


a CO! 
tice for payment of the penalty, coſts, and expences, to be expreſſed in in 
the warrant of dijireſs * on ſuch conviction; he may appeal to the Non t 
next quarter ſeſſions, unieſs ſuch ſeſſions ſhall be held within fix days not 
next after the conviction, and in that caſe to the next ſeſſions after. the 
And if the ſeſſions adjudge :1.2 appeal to be. frivolous or vexatious, a?. 
they may give coſts againſt the appellant not exceeding 5l. 5 G. 3, by 
c. 46. / 25. 8 | 17 

7 Fitts there ſeems to be a miſtake, in ſetting forth that the coſts ſhall N 
be expreſſed in the warrant of diſtreſs; for no power of diſtreſs is given: ml 
The meaning ſeems to have been, that the ſame ſhall be expreſſed in the Mat 8. 
conviction; as is ſpecified in the form preſcribed by the at. ] in th 
 Theclauſe excepting fairs, in the ſeveral acts is from the neceſſity of A. 
the thing, reſpecting the accommodation of perſons reſorting thither. ot 1 
But thoſe who ſhall brew ſuch ale or beer, to be ſold by them in fairs, gene: 


mult take care to give notice to the guagers, that the ſame may be ſur-¶ conv 
veyed ; for though they are exempted from taking licence, yet they muſt upon 
nevertheleſs pay the duties of exciſe. And this indulgence ſeemeth to be | 


intended only in the place where the common fair is held; and not in any 2. 
rivate houſe which may be within the limits of the town where ſuch fair be ap 

| ſhall be kept, eſpecially wherein there are licenſed alehouſes ſufficient. * by w. 
BY the ſtatute of the 4 F. c. 4. If any perſon ſhall ell or deliver days | 
any beer or ale to any perſon that ſhall then ſell beer or ale as a common Ibles, 


tipler or alehouſekeeper, the ſame perſon not having licence to ſell ale or {office 
beer (except it be for the uſe of Þis houſhold only); he ſhall forfeit for their 
every barrel 6s. 84. and fo proportionably for other quantities; half to And 
the poor, and half to him that thall ſue in ſeſſions, by action of debt, 2. c. 


information, indictment, or preſentment. 3 
| i 5 | ot J 
III. Licenſing alehouſes. | towns 


1. By the 5 & 6 Ed. 6. c. 25. any two juſtices, 1 9. Nchure 
By two fußtices might licenſe alehouſes; but now by the 2 G. 2. c. 28. ſtantia 


at a general and 26 G. 2. c. 31. it is enacted, that whereas many Nęood 
meeting. inconveniencies have ariſen from perſons being licenſed in 
to keep inns and common alehouſes, by juſtices who, Neence 


informed as to the occaſion or want of fuch inns or common alehouſes, 


or the characters of the perſons applying for licences to keep the fame; pinqui 


| | | g N 

ſore; but what ſeems to be particularly intended in this place is, ſuch act Makes 

or acts as did inflict penalties on perſons ſelling ale or beer without licence. Nnary ir 
And there are three acts of this kind, which were the cauſe as aforeſaid Nanda 
of diverſuy and confuſion, And therefore it ſeemeth that this expreſſion juſtices 
ſhould have run [againſt this or the ſaid for mer as], that is, againſt the elling 
laws inflicting penalties on perſons ſelling ale or beer without licence. But x O 
as it ſtands, this penalty of 1ol. ſeems ro be recoverable as it was before, 24 A 


by the ſaid act of the 26 GC. 2. c. 31. that is to ſay, by diſtreſs by warrant 
of one juſtice, and to be paid to the overſcers 2 the uſe of the poor 
Where the offender Gels, | 12 95 cs 


80 1 
Varce) 


ther efole dem, | 
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j therefore from henceforth no licence ſhall be granted to-any perſon to keep 
common inn or alehouſe, but at a general meeting of * juſtices 
in the diviſion where the (aid perſon dwells, to be holden for 12 
n the firſt day of September yearly, or within twenty days and 
ot t any other time. Excepting, that this ſhall not alter the power or 


the time of granting licences, in cities and towns corporate. 2. G. 2 c. 
r. / 11, 22. 26G. 2. c. 31. /. 4. 16. 


o i. it was determined that houſes at Epſom, where they take in 
gers and boarders, coming to drink the waters there during the ſeaſon, 
dereſs victuals, and ſell them ale and beer, and entertain their horſes 


Inn the meaning of theſe acts. 12 Mod. 254. 

41 a general meeting of the juſtices holden for the diviſion] But it is 
ot neceſſary to ſet forth ſpecially in the licence, that it was granted at a 
Wocneral meeting of the juſtices holden for the diviſion; and therefore a 
I den fo 1 an alehouſe without ſuch licence, is not good 


7. 11G. 2. King and Bry 4a 2 Seſſ. Ca. 1 Andr. 81. 
2. And the da of place for granting licences ſhall bs 

be appointed b wt or more juſtices * for the diviſion, 20 —_— 

by warrant (E] under their hands and ſeals, at leaſt ten re of 
days before ſuch meeting directed to the high conſta- 

bles, requiring them to order (F) their Fatty conſtables, or other peace 
officers to give notice to the ſeveral innkeepers and alehouſekeepers —_ 
their reſpective conſtablewicks, of the day and place of ſuch m 
And all licences granted at wy other time and place ſhall be void. 26 G 
2. c. 31. 

5 Aug * licence ſhall be granted to any perſon Certificate 4 
ot licenſed the year preceding (except in cities or perſons to be li- 
towns corporate) unleſs he produce a certificate under cen/ed, 

the hands of the miniſter and the major part of the 

churchwardens and overſeers, or elſe of three or four reputable and 1 
ſtantial houſholders of the place, ſetting forth that ſuch perſon is of 


d in ſuch licence that ſuch certificate was produced, otherwiſe the li- 
cence ſhall be void. 26 C. 2. c. 31. { 2. 16. 

Except in cities and towns corporate} In cities and towns corporate, 
ſuch certificate is ſuppoſed not to be neceſſary, by * reaſon of the pro- 
pinquity of the perſons to be licenſed. 

4. Nevertheleſs, although a certificate in fuch _ 
places is not requiſite by this act, yet it is diſcretio- JYhether a 
hary in the juſtices whom they will licenſe, and a mandamus will 
mandamus in ſuch caſe will not lie to compel the lie to compel the. 


ling without licence, the want of ſuch licence @ licence. 


an only come in queſtion, and not the reaſon why 
1 t vas denied. Strange 881. 


or . So in the caſe of the King againſt the juſtices of the peace of 


Vorceſter, M. 4. G. 2. a mandamus was moved for to be direRed to 


„em, to grant a licence to A victualler to ſell ale. Affidavits were 


offered 


* 26. 


To ay td common inn or alehouſe] in the caſe of Parker and Flint, | 


] at BU. a day, but ſell to no other perſons, are not inns nor alehouſes with- 


Wupon the evidence of the licence only, but there muſt be other evidence. 


good fame and of ſober life and converfation; and it ſhall be mention- 


. 27. 


Juſtices to licenſe any perſon ; and on a conviction for Juſtices to grant 
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offered to be produced, of the juſtices declaring that they vou 2 
giant no licences to any of the inhabitants who ſigned a petition toſ 
the parliament for erecting a workhouſe there; and that the perſor 
on whoſe behalf the motion was now made, had been a victualler H 
the town for above thirty-five years. The court faid, that they ne. 
ver knew a motion of this ſort granted; but if there was fuch i 
grievance, as is mentioned, another ſort of motion would be mu: 
proper. 1 Barnardiſt. 402, | 

5. In the caſe of the King againſt Young and Pitts, 
E. 31 G. 2. a motion was made for an information Mnether an in. 
againſt theſe two juſtices, for arbitrarily, obſtinately, formation wiil 
and unreaſonably refuſing to grant a licence to one lie. = 
Henry Day to keep an inn at Everſey, Wilts, On : 
ſhewing cauſe, it was inſiſted, that the legiſlature has made the ju. 
tices the ſole judges ; as being ſuch who, from the reſidence on the 
ſpot, muſt beſt know the perſons and their characters, and the cir-W 
cumſtances of the place. And the legiſlature has even excluded the 
juſtices of other diviſions. And the juſtices thus intruſted have 2 
right to judge for themſelves. No man can judge for another. Ard 
this power is intruſted to them by the conſtitution, by the teviila. 
ture. It may be very dangerous to them to be obliged to give ther 
reaſons publicly; though they may have very ſufficient ones to ſat. 
their own minds, and to direct their own judgments. And if they are 
thus intruſted, why are they liable to be called to an-account by any 


7585 4 7 
other juriſdiction, unleſs they act faultily and wilfully wrong? indeed, 
if they do wilfully wrong let them be puniſhed ; but where they ad 
conſcientiouſſy, they are not accountable to any body. By lord 
Mansfield Ch. J. It is certain this court has no power or claim, to 
review the reaſons of juſtices of the peace, upon which they form 
* 2.8. their judgments in granting licences, by way of appeal from their“ 
judgments, or over-ruling the diſcretion intruſted to them. But if it 
clearly appears, that the juſtices have bcen partially, maliciouſſy, or 
corruptly influenced in the exerciſe of this difcretion, and have con- 
ſequently abuſed the truſt repoſed in them ; they are liable to profecu- 
tion by indictment or information; or even poſſibly by action, if the 
malice be very groſs and injurious. If their judgment is wrong, yet 
their heart and intention pure, God forbid that they Thouid be puniſh- 
ed. And he declared, that he ſhould always lean towards favouring 
them; unleſs partiality, corruption, or malice ſnall clearly appear. 
And having gone through all the particulars both of the charge and of 
the defence, he concluded with declaring it as his opinion, that there 
was no ſufficient ground for a criminal charge againſt theſe juſtices, 
And ty the court unanimoully, the rule was Cifcharged with coſts. 
Burrow, Mansfield. $56. _ | Eo 
Li. 32 E. 2. K. and Athay, On ſhewing cauſe why a rule ſhould 
zot be made abſolute, for an information againſt a Juſtice, for a mit- 
demeanor in reruſing to grant a licence to one Francis Simes (who. 
had been licenſed for ſeveral preceding years) to fell ale, as uſual; 
and afterwards corwicting him, without any previous ſummons, for 
having fold it without a licence: it appeared, that the pretended 
grounds upon Which this rule had been applied for and obtained, 
| Fs e 
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ere either falſe or fallacious. The. firſt was, that the only reaſon why 
ee licence was refuſed him was, his declining to pay a ſum of money 
Wiz. 51.), which was claimed of him upon a diſtinct and collateral ac- 
unt, and which he denied to be due from him ; the payment of 
nich ſum of money was (as he alledged) inſiſted upon by the juſtice, 
W- condition precedent to his granting the man a licence. The ſe- 
Wond pretended ground of the motion was, that the juſtice had con- 
Wicted him of the offence, without any previous ſummons.—As to 
Dee firſt: The court were unanimous, that the allegation appeared to 
We falſe in fact; but, at the ſame time, they declared explicitly, that 
he juſtices have no ſort of authority, to annex any ſuch conditions to 
e grant of theſe licences. As to the ſecond; They eſteemed it to 
e fallacious, as the fact came out upon ſhewing cauſe; for the man 
as actually prefent before tlie juſtice (who had ſent for him), and 
as ſo far from offering at making any defence, that he ſeemed rather 
> apply for mercy ; declaring, however, that if the juſtice did convict 
im he would not pay the penalty. Thirdly, the court obſerved, 


We offence ; which they thought it incumbent upon him to have done, 
> entitle himſelf to make this application againſt the juſtice. And 
e rule to ſhew cauſe was diſcharged. Burrow, Mansfield, 653. 
E. 2 G. 3. K. v. Williams and Davis. Ati infoririation was grant- 
d againſt the defendants, as juſtices of the peace for the borough of 
Penryn, for refuſing to grant licences to thoſe alehouſekeepers who 


noted againſt their recommendation of candidates for members of 
ech arliament for that borough. It appeared, that they had acted very 
act Wrofsly in this matter; having previouſly threatened to ruin theſe 
10 People, by not granting them licences, in caſe they ſhould vote againſt 


hoſe candidates whoſe intereſt theſe juſtices themſelves eſpouſed; and 
itterwards actually refuſing them licerices upon this account only. 
and lord Mansfield declared, that the court granted this information 
zoainſt the juſtices, not for the mere refuſing to grant the licences 
[which they had a difcretion to grant or refuſe, as they ſhould fee to 
e right and proper); but for the corrupt motive of ſuch refuſal, for 
heir oppreſſive and unjuſt refuſing to grant them, becauſe the per- 


the ons applying for them would not give their votes for members of 
yet parliament as the juſtices would have had them. Burr. ans. 1317. 


7. 5G. 3. K. v. Hann and Price, juſtices of the peace for the bo- 
ough of Corfe Caſile. On ſhewing cauſe againſt an information which 
ad been prayed for againſt them, for a miſdemcanor in the execution 
their office, in refuſing to grant a licence to ſell ale to one Ingram, 
u inn-keeper in that 3 merely from a motive of reſentmerx 

gainſt him, for having eſpouſed an oppoſite intereſt in the election for 
nembers of that borough ; the defence was, that they did not act 
om any reſentment or corrupt motive, but ſolely becauſe /ngram 
Was an improper perſon, and had kept a diforderly houſe, and con- 
med to Keep it after full notice to the contrary, and in particular, 


who bet he encouraged gaming and cock-fighting at his houſe. By lord 
al; Le Ch. J. The court ſhould never interpoſe againſt magiſ:. 
1 ates, unleſs they have adted from bad motives and mala ſide; eſpeci- 
Ge 


in ſuch a Cale ue this, where they are intruſted with an abſolute 


diſcretion ; 
Very | 


that the man had not any where alledged, that he was innocent of , 29. 
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diſcretion : but for that very reaſon, this is the ſtrongeſt caſe for th, 
mterpoſition of the court, if it appears that they have acted upon cor. 
rupt motives. If it did appear clearly that this man kept a diforderh 
houſe, itt would be a reaſon againſt the court's interpoſing again} 
the juſtices. But this does not clearly appear. And upon the who, 
* 20. be thought, * on a full diſcuſſion of the affidavits, that the charge upon 
the juſtices was not ſatisfactorily anſwered by them. And he declari 
it to be of very dangerous oy Para to permit the due diſcretion of 
the juſtices to be influenced by conſiderations of this kind. Thi 
court thought it a proper caſe for an information, and made the 
rule abſolute, — = 
Afterwards, M. 6 G. 3. the juſtices confeſſing themſelves guilty «if 
the information, it was moved for a rule to diſpenſe with their perſon 
| nce, on the undertaking of their clerk in court to anſwer fa 
their fines. But the court upon full debate were unanimous in re. 
the motion. The general doctrine laid down by the couniif 
was, that though ſuch a motion was ſubject to the diſcretion of the 
court, either to grant or refuſe it, where it was clear and certain tha 
the puniſhment would not be corporal ; yet it ought to be denied in 
every caſe where it was either probable or poſſible that the puniſh. 
ment would be corporal. - And this, for the example ſake ; as the no- 
toriety of their being called up might deter others from the like 
offences. And finally, upon their appearance in court, the ſentence 
was, that they ſhould be committed for a month, fined 5ol. each, and 
impriſoned till the fine be paid. Burr. Mansf. 1716, 1786. =—_ 
SN 6. By the 26 G. 2. c. 13. No juſtice of the 
FFhat juſtices peace, being a common brewer of ale or beer, inn. 
are prohibited © keeper, or diſtiller, or a ſeller of or dealer in ale or 
Fram granting ſpirituous liquors, or intereſted in any of the fai 
licences.  _ trades, or being a victualler or maltſter, ſhall be ca. 
nn pable, or have any power to grant licences for ſelling 
ale or beer or any other liquors, but the ſame ſhall be void: / 11. 

Rs 7. And all mayors, town clerks, and other perſon! 
Stamp, whom it may concern ſhall make out licences (G) 
3 ions duly ſtamped, before the recognizance be taken; oi 

| Fain of 101, half to the king, and half to the proſecutor, with cots 
6 G. c. 21. / 56. 1 Ann. flat. 2. c. 22. ſ. 6. Which ſtamp ſhall be 
firſt of all a 12d. ſtamp by the ꝙ Arn. c. 23. And then moreover 1 
20s. ſtamp, by the 29 G. 2. c. 12. and a further ſum of 108. 6d. by 
me 24 G. 2. , 30. EST | 
And if any perſon ſhall write any licence without ſuch ſtamp, be 
ſhall forfeit 101. with coſts, to be recovered as ſtamp penalties ; and 
the licence {hall not be available till the duty ſhall be paid, and alſo 1 
penalty of 5l. 29 G. 2. c. 12. .. 20. 3 
And to prevent frauds therein, every victualler or ale-houſekeepe 
* fhall, on demand by any officer of the ſtarap duties, * produce hi 
37 licence, and permit him at his own expence to have a copy there! 
on pain of 40s. 5 G. 3. c. 46. /. 20. 5 . 

And every clerk of the peace, town clerk, common clerk, or perſos 
acting as ſuch, ſhall on demand by any officer of the ſtamp duties, C 
within three days next after, deliver to ſuch officer, a true liſt of tht 
names 
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ames and places of abode, of all the victuallers, alehouſe-keepers, and 
vther perſons then licenſed to ſell ale or beer, or other exciſeable liquors, 
by retail, within the reſpective diſtricts ; and on delivery thereof, ſuch 
officer ſhall pay to him after the rate of one farthing for every licenſed 
derſon inſerted in the liſt: And if he ſhall refuſe or neglect to deliver 
ach liſt, or not inſert therein a full and true account; he ſhall forfeit 


. 21. | 3 {IR 
{ And no perſon ſhall retail any diftilled ons Licence for ſpi- 

iquors, or ſtrong waters, without a licence from the rituous liquors. 
fficers of exciſe taken out ten days before, for which . 
e ſhall pay 40s. yearly. 16 G. 2. c. 8. , 8. 24 G. 2. c. 40. , 9. 
And moreover, after 5th July, 1787, every perſon ſhall pay for a li- 
ence the ſeveral additional ſums following, (viz.) 
If the dwelling houſe, &c, ſhall not be rated to the 
ouſe duty impoſed by 19 G. 3. c. 59. at 15]. a year, J. s. d. 
r upwards, the ſum of — — 2 8 0 
rated at 15l. a year and under 20l. 5 
ditto 20 ditto 25 | 3 
ditto 25 ditto 30 3 i 
ditto 30 . | 3 
ditto 40 ditto 50 | 4 
ditto 50 or upwards 5 4 16 o 
ne eighth part thereof to be paid down at the time of taking out the 
cence, and another eighth part ſhall be paid at the end of every ſix 

Wrecks until the whole be paid. 27 G. 3. c. 30. /. 1, 2. 8 . 

And ſuch perfon ſhall be firſt licenſed to ſell ale or fpirituous liquors % 

y two or more juſtices of the peace. 2 G. 2. c. 28. . 11. 9 G. 2, 
Ü 6. 2:0. þ it: 2063 633 £23% 
And the juſtices clerk ſhall have 28. 6d. and no more, for ſuch li- 
ne, 9 C. 2. c. 2% % ii. „ 6&2. 6. 40: 4:28, 0 ðͤ 
Which ſaid licences for retailing ſpirituous liquors, are treated of 
ore at large under the article concerning ſpirituous liquors in title : 
ACISE. IN | 
du * Note, here is a double licence required for retailing of ſpirituous li- x ,, x 

Wuors; firſt, a licence from the juſtices to fell ale or e liguors; * 

d then a licence by the officers of exciſe to ſell ſpirituous liquors. 
nd therefore the ale licence ought to run ſo as to include ſpirituous li- 
uors, or elſe the law ſhould be altered in this particular. The printed 
lehouſe licences from the ſtamp office endeavour to preſerve the juriſ- 
ctions diſtinct, by excepting the ſeveral kinds of ſpirituous liquors by 
ame, out of the hcence by the juſtices. But this is againſt the ſtatutes ; 
or was it intended perhaps by the legiſlature, that the officers of exciſe 
pould have the ſole juriſdiction. in this matter, but rather that the pri- 
ary judgment concerning the ſame ſhould be referred to the juſtices. 
9. By theg Ann. c. 23. A vine licence is direct- 
L to be on a 4s. ſtamp. And by the 30 Geo. 2. c. Wine licence. 
9. a further duty is laid thereon of 51. for perſons 3 
ot having either ale or brandy licence; of 4l. for perſonb having an 
e licence, and no brandy licence; and of 408. for perſons having both 
Im Ts licence. Which is treated of under the title ExcisE. 

Ines, 


Vo, L D <7 >. <6 


33 


7 15 26 G. 4. % 31. f . 
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10. By 26 G. 3. c. 74. / 5. Evety retailer q 

Licence for ſiueets or Britiſh made wines, ſhall take out a licenWi 
made wines, from the ſtamp office (although he hath not a ſpin 
or ale licence) for which he ſhall pay a ſtamp dui 

of 21. 48. od. which licence ſhall exempt him from all penakies 1 im 
poſed by any former as 2 
The other matters relating to made wines and ſweets are treated q 4 
more at large under the title EX CISE. ( Stoeets.) 7 


* Neagenaner, and forfeiture thereof. 


| t. On granting licences for keeping any comma 
Recognixance. alehouſe or tipling houſe, the perſon licenſed ſhall ent 3 
into a recognizance in 10}, with two fureties in 
each, or one ſurety in 10l. (H) as well againſt the uſing of unlawi 
games, as alſo for the uſing and maintenance of good order and rule: 
be had and uſed within the ſame, as by their diſcretion ſhall be thou 
neceſſary and convenient; and if ſuch perſon ſhall be hindered throu 
fickneſs or infirmity, or other reaſonable cauſe to be allowed by the jul 
tices, to attend in perſon, they may grant the licence, on two furet 
entering into ſuch recognizance in 1ol. each. 5 & 6 Ed. 6. c. 2 


As by their diſcretion ſhall be thought neceſſary and convenient.) M 
Dalton obſerves upon theſe words in the ſtatute of 5 & Ed. 6. tl 
the matter of the condition of the * recognizance is by the ſtatute pan 
referred to the diſcretion of the juſtices. "And he ſays, in ſome thing 
the juſtices have agreed upon certain articles framed by their diſcretion 
and generally to be propounded to all common ale ſellers ; taking the 
bond for performance of the ſame ; a copy whereof they uſed to di 
ver to every of them ; which manner (he fays) had been allowed. 

And amongſt articles of this kind, he recommends to the juſtich 
care theſe three eſpecially. 1. That no alehouſckeeper, upon the Lom 
day, ſhould receive or ſuffer to remain any perſons whatſoever, as the 
cueſts, in any their houſes, or other places, to tipple, eat or drini 
other than travellers, and ſuch as come upon neceſſary bufine 
2. [hat they ſuffer no perſon whatſoever, reſorting to their houſes ol 
to cat and drink, to remain there after the hour of nine in the even 
in winter, and tea in ſummer. 3. That they ſuffer no perſon, reſo 
ing to their houſes only to eat and drink, to remain tipling there abo 
one hour, other than traveliers. Dalt. c. 176. 

2. Which faid recognizance, with the conditi 

Teo be filed at thereof, fairly written or prir ted, ſhall forthwith, or 
the feffrons. the next ſeſſions at fartheſt, be ſent or returned tot 
clerk of the peace, under the hands of the juſtices, ! 

be by him entered or filed among the records. 26 C. 2. c. 31. / 
3. And for every licence granted, without tak! 

Penali; for li- ſuch recogmzance; and tor every ſuch recognizancel 
cen ig others ken, and not ſent or returned; every juſtice ſign! 
1207/5. ſuch licence, ſhall forfeit 31. 6s. 8d. 5 & 6 EA 
6 28-6 3 6 4 3b þ b Wy 
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Which ſaid fodfclture for granting licences, without takmg Fecogni+ 


0 4 ances, thall be to him who ſhall fue, together with coſts: 26 C. 2. 


31. , 6. But it is not ſaid who ſhall have the penalty for not re- 


dg the recognizance to the clerk of the peace, therefore that ſhall 


c to the king. 


4. And the clerk of the peace fhall hay a regiſter Recognigances 


: r calendar of all ſuch recognizances, and ſhall deli- to be calendred. 
Wer to the juſtices, at the meeting for granting licen- 3 
es, a true copy of ſuch regiſter or calendar. 26 G. 2. c. Ji. 7 Ja 


5. And for every recognizance ſhall be paid by the 


| 4 lerks of the juſtices taking ſuch recognizances, to Fee for the re- 
ee clerk of the peace, for filing or recording the ſame, cognizance, 


a for making and delivering the copies of the regiſ- 


er or calendar 1s. which ſhall be paid to the clerks of the faid juſtices, 


3 dy the perſons licenſed, aver and "I's the ices payable to the ſaid juſ- 
eces clerks. 26 Geo. 2. c. 31. 


* 6. By the 5 & 6 Ea. r. 15. 7 3. The juſtices Proceſs on the * 


all have power, ig their quarter ſeſſions, by preſent- recogntzance. 
ient, information, or otherwiſe by their diſcretion to 


| nquire of all ſuch perſons as ſhall 1 admitted and allowed to keep any 


lehouſe or tipling houſe, and that be ſo bound by recognizance, if. 
ey have done any act whereby they have forfeited the ſame recogni- 
zance, and they ſhall upon ſuch preſentment or information award pro- 
eſs againſt every ſuch perſon o preſented or complained upon before 
em, to ſhew why he ſhould not forfeit his recognizance ; and ſhall have 
ower to hear and determine the ſame, by all ſuch ways arid means, asd. 


; f by their diſcretion ſhall be thought good. 


And by the 26 G. 2. c. 31. Any juſtice on complaint or informa- 
jon that ſuch licenſed. perſon hath committed any act, whereby in the 


= zudgment of ſuch juſtice the recognizance may be forfeited, or the con- 


dition broken, may by fummons under hand ang ſeal require ſuch perſon 
to appear at the general or quarter ſeſſions, then and there to anſwer to 
the matter of ſuch complaint, or information; and alſo may bind the 


L complainant or any other perſon in a recogniz ance to ale and give 


evidence ; and the ſeſſions may direct the jury which ſhall there attend 
for the trial of trav erſers, or ſome other jury of twelve honeſt and ſub- 


dantial men, to be then and there impanelled by the ſheriff without fee, 


to inquirz thereof; and if the jury find that ſuch perſon hath. done any act 
whereby the. recognizance is broken, ſuch act being ſpecified. in ſuch. 
complaint or information, the court may adjudge him guilty ; which ver- 
a-t and adjudication thall be final; and thereupon the court ſhall order 
the recognizance to be eſtreated into the exchequer, to be levied to his 
majeſty's uſe; and the faid perſon fhall be diſabled to ſell any ale, beer, 
cyder, perry, or ſpirituous liquors for three years, and any licence grant- 


ed to him br ſuch term ſhall be void. { 7. Provided, that the jultices, 


at the requeſt of the proſecutor, or of the party complained of, or either 
of his ſureties, may adjourn the trial to the then next ſeſſions. 7 8. 

And if any perfon ſhall be difabled, by conviction, to fell ale, beer, 
CVUCT or perry ; he ſhall by the ſame conviction. be diſabled to ſell any 
ſpirituous liquors, any licence before obtained for that purpoſe notwith- 
fanding ; 3 and every licence porn to hun for _ ale, beer, cyder, 

2 PeItyY, 
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erry, or ſplrituous liquors, ſhall be void; and if he ſhall ſell dur: 
2 diſability, he ſhall be puniſhed as for ſelling without licence; a 
. 2 certificate from the clerk of the * peace (which he ſhall grant wit 
out fee) of fuch conviction ſhall be legal evidence. id. ſ. 11, | 


Which conviction ſhall be in this or the like form 


O. is an on his cwn confeſſion, (or on the tn | 
Middleſex. 4 ) of having ſeld ale, beer, or other ligung 


in the pariſh of in this county, on the - day of 3 
after being gate to ſell the ſame. This is the £9 ſecond, or th 
conviction. ven under my hand and ſeal this day of - = 


W hich faid conviction ſhall be certified to the next ſeſſions, to 
filed amongſt the records. /. 13. 


* To what places 1 the licence fall extend, ] e 1} 


- 1. No licence ſhall intitle any perſon to keep: 
Licence re- alehouſe in any other place, than that in which it ya 
Hrained to the firſt kept by virtue of ſuch licence; and ſuch licend 
place. with regard to all other places ſhall be void. 26 G. 
g. 31. . 
1 14 if any licenſed perſon ſhall die or remox i 
Perſon dying or out of bis houſe fo licenſed his executors, adi 
removing. niſtrators, or aſſigns who ſhall be poſſeſſed of ſua 
houſe, or the occupier thereof, may continue duriy 
the reſidue of the term without any new licence or certificate, 266 
4. % 29 8 2. „ {83 
And if any alehouſe or victualling hs - hall 3 empty or und 
cupied after the general day for licenſing (the occupier whereof w 
duly licenſed the year preceding); two juſtices at a petty ſeſſio 
may grant a licence to any new tenant or occupier till the next gene 
ral licenſing day, obtaining firſt a certificate as above mention 
29 C. 2. c. 12. / 24. 
Shall become empty or 3 ] That! is, AS it foemeth, by ti 
removal of the former tenant ; for in-ma places the tenants chang 
their habitations, not in September when the licence is required to 


granted, but at ſome future time, as at May-day, or Myhitſuntide. Mende 
this caſe, where the tenant, intending to remove, . hath not taken oi e 5 
a licence for that year, his ſucceſſor may obtain a licence until he K 
next general licenſing day, by applying to two juſtices at a pet Al 
ſeſſions, and making it appear to them by certificate that he is a pen, 


fon fit to receive a licence, and alſo making it appear that the houl 
is proper to be licenſed, whereof the proof muſt be by its having bed 
licenſed the year next before. 


en | 
ntert 
ueſti 
eno 
F ſet] 


* VI. How long the licence ſball continue in force, 


The licence granted at the general licenſing 2 ſhall be mad 
kor one year only, to commence on . 29. 26 C. 2. c. 31. / * 
[lf 
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And the licence pranted at a petty ſeſſions in the caſe of a licenſed 
\ouſe becoming unoccupied (as hath been ſaid) ſhall be made until the 
ext general licenſing day. 29 G. 2. c. 12. / 24. 


VII. Offences in brewing of ale, 


1. By the 1 V. ſeſſ. 1. c. 24. , 17. No common brewer or retailer 
f beer or ale, ſhall uſe in the brewing or working thereof any melaſies, 
Worſe ſugar, honey, or compoſition or extract of ſugar; on pain of 
rfeiting the liquor, and alſo 100l. half to the king, and half to him 
at ſhall ſue in ix months. 2 | 
1 g the 10 C11 V. c. 21. / 34. If any common brewer 
r retailer of beer or ale, ſhall uſe any melaſſes, coarſe fugar, honey, 
compoſition or extract of ſugar, in the brewing, making, or work- 
e of any ale or beer; or if any common brewer ſhall receive into his 
aſtody any quantity of any of the ſaid materials exceeding ten pounds, 
e ſhall forfeit 100%. to be recovered and mitigated as by the laws of 
ci ; and the ſervant or other aſſiſting therein, ſhall forfeit 20/. in 
ke manner, and in default of payment ſhall be impriſoned three 
onths. | 
3. And by g Ann. c. 12. No common brewer, innkeeper, or victu- 
ler, ſhall uſe any broom, wormwood, or any other bitter ingredient 
to ſerve inſtead of hops) in any peer or ale for ſale (except infufing 
Wc ſame, after it is brewed and tunned, to make broom or wormwood 
e or beer) ; on pain of 20/. half to the king, and half to the proſe- 
tor, to be levied as by the laws of exciſe, /. 24, 26. 
4. And by 12 Ann. /tat, 1.c. 2. No cammon brewer, or retailer 
f beer or ale, {hall uſe any ſugar, honey, foreign grains, guinea pepper, 
flentia bine, coculus indiæ, or any pnwholeſome ingredients in the 
rewing of beer or ale, or mix any cf them therewith, on pain of 20/. 
d be recovered and mitigated as by the laws pf exciſe, half to the 
ing, and half to him that ſhall ſus. , 32, 1 


C111. Innkeeppri abliged to receive gueſts, 


If one who keeps a common inn, refuſe either to receive * a traveller # 
a gueſt into his houſe, or to find him victuals or lodging, upon his 
ndring him a reaſonable price for the ſame ; he is not only liable to 
ender damages for the injury, in an action on the caſe at the ſuit of 
he party grieved, but may alſo be indicted and fined at the ſuit of 
he king. I Haw. 225. RE FE 

Alſo it is faid, that he may be compelled by the conſtable of the 
own, or by a juſtice of the peace, to receive and entertain fuch a 
erſon as his gueſt ; and that it is no way material whether he hath a 
gn before his door or not, if he make it his common buſineſs to 
ntertain paſſengers. But how the officer may compel him may be a 
veſtion : It ſeemeth that all the officer can do, is either to cauſe ſuch 
ehouſe to be ſuppreſſed, or elſe to preſent ſuch offence at the aſſizes 
r ſelſions, that fo ſuch offender may be thereupon indicted. Dalt. c. 7. 


IX. Soldiers 


ALEHOUSES. 
IX. Soldiers ee in alehnuſes. 


By che yearly ats againſt mutiny and deſertion, the conſtable, 8 1 
in his default, a juſtice of the peace, may quarter ſoldiers in inns, | 


very fables, alehouſes, and yictualling houſes; as is ſet forth moreg 
large in title $ OLDIE RS, | 


y Concerning ale veſſels, and ihe meaſure of ale. 


i. The juſtices in Eafter ſeſſions yearly (anc 
Juſtices to rate mayors in corporations) ſhall rate the price of if 
the price veſs barrels, kilderkins, firkins, and other veſſels to þ 
fels. ' fold for ale or beer to be uttered therem : And if 2 
cooper ſhall not ſell the ſame according to fuch rat 
he ſhall forfeit 35, 44; half to the king, and half to him that fhall ſy 
8 El. c. 
i 2. Every barrel of beer, within the bills of mom 
Barrel, what, lity, ſhall be 36 gallons, and the barrel of ale; 
gallons; and in all other places, 34 gallons ſhall b 
reckoned for a barrel of beer or ale. 12 C. 2. c. 24. WL 34 1 WW. ft 
c. 24. j. 5. 
f 3. By 11 C12 W. c. IS. which is required to h 
Quarti and given in charge at the ſeſſions to the grand jury, iti 
Pinto to be enacted, that all innkeepers, alehouſekeepers, fut! 
marked. victuallers and other retailers of ale or beer, 2 
every perſon keeping any publick houſe, and retailin 
and ſelling ale or beer, thall retail and ſell the fame in and from the 
houſes, by a full ale quart or ale pint, according to the ftandard of 
exchequer, in a veffel made of wood,” earth, glaſs, horn, leathe 
pewter, or of ſome other good and wholeſome metal, * made and {iz 
to the ſtandard, and figned, ſtamped, or marked to be of the conte 
of the ſaid ale quart or ale pint, according to ths faid ſtandard, eitht 
irom the exchequer, or from ſome city, town corporate, - borough, 0 
market town where a ſtandard ale quart or pint, made from the {a 
' ſtandard, ſhall be kept for that purpoſe ; and ſhall not retail and un 


efl101 
ng 

mpri 
Dr tl 
7 lor 


b G. 


any ale or beer, in any other veſſel not figned and marked; on p- By 
of forfeiting not above 40s. nor under 10s. for every offence, half Mtaver! 
the poor, and half to him that {hall proſecute or ſue for the fame, Winhab 
be recovered before one juſtice, by the oath of one witneſs, and to iſlet, v 
levied by warrant of diſtreſs, rendering the overplus, deducting theric. 4 
out the reaſonable Charges. ＋ „ proſecution to be witlMthere; 
thirty days. /. 6. comp 
And moreover he ſhall not detain any goods for the reckonil bouri; 
but ſhall be left to his action at law. /. 2. towns 
But it is not neceſſary that beer or ale ſold to be fpent out to tak 
the houſe, be carried away in ſtandard meafures ; but it is ſuffi whic! 
If it be meaſured out by the ſtandard. /. 7. | City, t 
4. And every mayor, or chief officer of ev laid « 

Il Jo ſhall mark city, town corporate, borough, or market to alcho 


ceſſa 
tion 


them. ſhall on requeſt to him made, cauſe all ale qui 
and ale pints, made of wood, earth, glaſs, hol 


leather, pewter, or other good and wholeſome metal, Which wy 
Ou 
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Wrought to him, to be meaſured and fized with the ſtandard in his 
cody, and ſhall then cauſe the fame, and every af them, to be 
ainly and apparently ſigned, ſtamped, and marked with WW R and a 
on, for which they ſhall not receive above one farthing for each 
eeaſure; on pain of 5. to be recovered as aforeſaid, and he ſhall _ 
ſo pay to the party grieved treble damages with coits, by action ar 
by. 110.12 #. <0 16/3: | 
Note, Moſt of the books do ſet forth that the ſub-commiſſioners or 
ouectors of exciſe ſhall procure ſtandard quarts and pints out of the 
chequer, for every market town; but this was only required of them 
efore June 24, 1700, and not fince. /. 3. 5 3 | 
| 5. An indictment will lie for ſelling ale in pots un- 
mnt. ſealed, altho' the ſtatute appoints another method of 
75 proceeding; becauſe meaſures are by the common 
L, and the ſtatutes only direct the manner of aſcertaining them. 
acterby. 10. Dn 8 . 
But in ſuch caſe the indictment muſt not be upon the ſtatute, but at 
Jie common law ; and the offence ought to be laid, not for felling in 
ots unſealed, but in pots wanting meafure. ES; | 


8 * AI. Enhancing the price of ale, 

By the*2 & 3 Ed. G. c. 15. If any brewers ſhall conſpire to fell 
heir victuals but at certain prices; they thall, on conviction in the 
eſſions or leet, by witneſs, confeffion, or otherwiſe, forfeit 101. to the. 
ing for the firſt offence, and if not paid in fix days, they ſhall be 
mpriſoned twenty days; for the ſecond offence, 20l. in like manner, 
pr the pillory; for the third offence 40l. in like manner, or the 
pillory, loſs of an ear, and to become infamous. But by the 
2 G. 3. c. 14. No brewer, innkeeper, victualler, or other retailer.of 
ſtrong beer or ale, ſhall be ſued or moleſted by indictment, informati- 
on, popular action, or otherwiſe, for advancing the price of ſtrong beer 
vr ale, in a reaſonable degree. Oe es e 


* X1], Innkeepers ſuffering tipling. 


a By the 1 FJ. c. q. If any innkeeper, victualler, or alehouſekeeper, or 
 tavernkeeper keeping an inn or victualling houſe, ſhall ſuffer any perſon 
inhabiting in any city, town corporate, market town, village, or ham 
let, where ſuch inn, - tipling houſe, or alehouſe ſhall be [and by 1 C. 
crc. 4. wherever he fhall inhabit], to continue drinking or tipling 
therein, (except ſuch as ſhall be invited by any traveller, and ſhall ac- 
company him only during his neceſſary abode there: and except la- 
bouring and handicraftſmen, in cities, towns corporate, and market- 
towns, upon the uſual working days, for one hour at dinner time, 
to take their diet in an alehouſe; and except labourers and workmen; 
which for the following of their work by the day or by the great, in any 
city, town corporate, market town vor village, thall for the time of their 
ſaid continuing in work there, ſojourn, lodge or victual in any inn, 
og alchouſe, or other victualling houſe; and except for urgent and ne- 
ua cellary occaſions to be allowed by two juſtices); he thall on convic-- 
tion thereof before the mayor or a juſtice of the peace, on view or 

Sk confeſſion, 


" 3% 
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confeſſion, or oath of one witneſs, forfeit 10s. to the poor. 1 F. c. 9, 
. Z Ge 4.21 x 6.9: 
The fame to be levied by the conſtables or churchwardens by wiy 
of diſtreſs; and for default of ſatisfaction in ſix days, the diſtreſs to 
be appraiſed and fold, rendring the overplus; and for want of ſuff. 
cient diſtreſs, the party offending to be by ſuch mayor or juſtice com- 
mitted to the common gaol, there to remain until the penalty be truly _— 
Pak 1r&04f+ 2 N ft 
* 40. : And if 5 Salt or churchwardens do neglect their duty in * 
levying, or do not levy the penalties ; or in default of diſtreſs, do ne- 
giect to certify the default, by the fpace of 20 days, to ſuch mayor 
or juſtice ; every perſon ſo offending ſhall forfeit 40s. to the poor, to 
be levied by way of diſtreſs by warrant from ſuch mayor or juſtice; 
the diſtreſs to be detained fix days; in which time if payment be not 
made, the goods to be appraiſed and fold, returning the overplus; 
for want of ſufficient diſtreſs, the conſtable or churchwarden ſo of 
fending, to be by ſuch mayor or juſtice committed to the common 
gaol, there to remain until the penalty be truly paid. 1 FJ. c. 9. / 4. 
And alſo, the ſaid offence may be inquired of and preſented be. 
fore juſtices of aſſize, juſtices of the peace in their ſeſſions, mayors in 
corporations, and in the leet; and thereupon ſuch due proceedings 
hall be had for the conviction, as in ſuch like caſes upon any indict. 
ũ 8 
And all conſtables, churchwardens, aleconners and ſidemen, ſhall 
An their ſeveral oaths incident to their offices, be charged to preſent the 
fad offence.” 4 . c. .. e 
And moreover, if any alehouſekeeper ſhall ſuffer any perſon inha- 
biting in any city, town corporate, market town, village or hamlet; 
where ſuch inn, tipling houſe, or alehouſe ſhall be, to continue drink- 
ing or tipling therein as aforeſaid; he ſhall be difabled for the ſpace 


O 


et three years to Keep any ſuch alehouſe. 21 F. c. 7. % 4. 
ATI. Perſons guilty of tipling. 


I. If any perſon (unleſs thoſe excepted under the 
Penalty of foregoing head, by 1 FJ. c. 9.) ſhall continue drinking 
ling. or tipling, in any inn, victualling houſe, or alehouſe, 
| or any tavern keeping an inn or victualling houſe; 
he ſhall, on conviction thereof before a mayor or a juſtice of the 
peace, on view, confeſſion, or oath of one witneſs, forfeit for every 
offence 3s. 4. to be paid within one week next after the conviction, to the 
churchwardens, who {hall be accountable for the ſame to the uſe of the 
pour : And if he ſhall refuſe or neglect to pay the ſame, 'it ſhall be le- 
vied by diſtreſs: And if he be not able to pay the forfeiture, then | 
the mayor, juſtice, or court where the conviction ſhall be, may puniſh 
the offender, by ſetting him in the ſtocks for every offence by the 
Face of four hours. 4 F. c. 5. 4. 1 J. c. 9. 5 c. 7. 1 UL. c. 4 
] he faid offence may alſo be inquired of and preſented, before juſ- 
tices of aſſize, juſtices of the peace in ſeſſions, mayors, * and in the 
leet ; and proceeding {hall be had thereupon for the conviction, 28 
upon indictment or preſentment, 4 F. c. 5. / 5, 1 
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The offender to be preſented, indicted, or convicted in fix months. 
hy” «Co So Jo: De 

1 * And 4 all 1 churchwardens, aleconners, and fidemen, ſhall 
in their ſeveral oaths incident to their offices, be charged to ok cient the 
25 ſaid offence., 21 A $<1/+..6 

2. And if any 1 ſhall be convicted of 

che faid offence; he ſhall moreover for the ſpace of 3 
chree years be diſabled to keep any ſuch alehouſe. | guily of tipling. 


7 J. . 10. 21 J. 4. 7. J 4. 8 | 4 
| XV. Concerning druntounſe.- Tp © Aj 


* 


= 
1. Dranbenbel excuſeth no crime ; but he who is Drintenteſs na 
W ovilty of any crime whatever, thro? tis voluntary excuſe 
W drunkenneſs, ſhall be punithed for. it 35 much as if wk 
he had been ſober. 1 Haw. 2: oP 
2. If any offend their brethren by Arete. * | Spiritual ceu- 
W the churchwardens and ſidemen ſhall — — the ſame hive. 5 
W to the ordinary, that they may be puniſhed᷑ by the ſe- 
Nerity of the laws, actording to their deſerts; and ſuch notorious | 
offenders ſhall not be admitted to. the. holy communion, till they be 
reformed. Can. 109. 
= And all conſtables, churchwardens, aleconners, and fidemen; ſhall 
be ſworn to preſent” the offence of flrunkennels. 4 J. c. 5. , 7. 
| Y 3. Every perſon who ſhall be drunk, and thereof 
call be conyicted (I K) before örie ſuſtice, or mayor,. Penalty for the 
gon view, confeſſion, or . oath; of one witneſs, (hail- firft once. 
Weorfecit for the firſt offence 58. to be paid within one | 
week after conviction, to the churchwardens { (FY, who {hall be Account- 
able for the ſame to the aſe of the poor; and if he thall refatt or lie- 
Nele & to pay the fame as aforeſaid, it {hall be levied by diſtreſs (M); 
and if the offender be not able () to | pay the laid ſum of 5s. he ſhail 
be committed to the ſtocks (O), there to W 788 by the ce of {ix 
CCC ( | = 
And if any conſtable, or other inferior officer to 3 that ſhall be 
given in charge by the precept of any mayor or juſtice, do neglect the 
due correction of the offender, or the due levying of the penalties 
"> Wire diſtreſs may be had; every perſon fo offending ſhall forfeit 10s. 
Wo be levied by diſtreſs, by any other perfon- l warrant from any 
mayor, juſtice, or court, where any fuch conviction 
to the churchwardens, who ſhall account for the ſame, to the uſe o the 
Poor where the offence ſhall * committed. 4 J. c. 5: 5 SF; 
4. And if any perſon once convicted of drunken- | 
yh es, hill after that again be convicted of the like of- Secind offence. 
ence, he ſhall he bounden with two areties in à re- 


v 


he WW oonizance or obligation of xol. with condition to be from henceforth of 
by o0d behaviour. 7 & % 


To be of good behaviour} Lord Hale, ſpen ding of Ae ſtatute of 34 
Ed. 3. c. 1. which gave juſtices power to bird maicfators to the good 
ehaviour, generally, without any time i. mited, ſays, that it ts not. 
meant that the ſame Tall be e but in the nature of bail, vi. to 
Vor. I. appc ar 


Al be, * tobe paid 42. 


* 43. 


in en ticulars; writing, or otherwiſe, f 
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appear at ſuch a day at their ſefffons, and in the mean time ts be of wot 
behaviour. 2 H. H. 136. 1 
5. The ſaid offence may allo: be inquired of 10 64 
Vo may in- prefented before juſtices of afſize, juſtices of the peace 
guire thereof. in their ſeſſions, mayors, and in the leet ; and cher. bw 
upon proceſs ſhall be had for the conviction, as e i 
Indictment or preſentment. 4 J. c. 5. . 5- Wy 
Fr what time- 6. But the offenders ſhall be preſented; indicted or 8 
1 convicted. in ſix months. A J. c. 5. /. II. 18 
None to be twice 7. It is alſo provided, that this act ſhall not ng 3 
puniſhed for the the eceleſiaſtical juriſdiction. 4 J. c. 5. . 8. 5 c 
fame offence, But when. the offender hath. been once puniſhed Bn.” 
— any the w 4578 befere mentioned, he thall not be 
unfſhed again by any other ways or means. /. 9. 
Mehoufekeeper Peg If any alchouſekeeper ſhall be eonvicted of be. 
drunk. ing drunk; he ſhall, befides the penalties abovemem ny” 
tioned, Bs utterly diſabled to Keep any ſuch aleOufe, WR 
thf the ſpace of three years next enſuing 3 convie· 
ET tion. 7 F. C. IO. g 
Navy. 9. Every perfor! in his ma jeſty's pa y in the nr 
being guilty of drunkenneſs, Thall AA ſuch puniſh-nn 
ment as a courtmartia} ſhall think fit to impoſe. 22 G. 2. c. 33. Art. 15 


2 N goody for the reckoning.” 


of detaining. who eats, or the horfe whick'eats; till payment. An m 
this lie may do- without any agreement for that pur. m 
pole. For men that get their livelihood: by entertainment of others uin 
cannot annex fuch diſebliging condition; that they ſha} retain the party 
property in caſe of nonpayment; nor make ſuch diſadvantageous ani vu 
impudent a ſuppoſition, that they ſhould not be paid. And therefor 
the law annexes * ſuch # condition, witliout the expreſs: agreement mW 
the parties. Bac. Abr. Inns, 
Fa or it would be hard to oblige him to ſue for a debt; RE ; 
30 * hardihip, that lie miglit not be able to who was bi 
e id. | 
5 2. But an horſe committed to an Ader may 
Horſe t# be de- be detained only for his own meat, and not for tie 
taitied ouly * meat of the gueſt, or of any other horſe; for the Ke 
tis own mee. chattles iu ſuch' caſe are o y in the cuſtody of the WI 
law for the debt that arirs from the thing itſelf, ano 
not for any other debt due from the ſame party; for the law is open fo 
11 ſück debts, and doth not admit private perſons to- take repriſc!s 
Bac. Abr. Inns. Ii Bulft. 207 
| Ip: 2. Alſo, 1 any innkeepef, alehouſckeeper, vick. 
Reckoning to be aller, or ſutler, in Erving any account or reckoning} in 
tall refuſe or deny to give il 


veſſels: to be the particular number of quarts or pints, or ſhall ſel ch 
Fold in meaſures unmarked; it ſhall not be lawful for him ch 
for default of pavment of ſuch reckoning, to detail be 


* | s f | | N 
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24 1 the —_ 10 that time, pe. lets y 90 5 Goods ſuffered 
ayment; then he hath waived the benefit of the 10 be taten 
cuſtom, and muſt = on his other een. away, not to be 
Ad. 272. netalen. 
cannot uſe him; N he 1 him as in 2 — Goods y m1 
A * the law: and by canſequence, the detention mu not ts be uſed. 

2 be in the nature of a diſtreſs, which cannot be uſed | — 
yy the diſtrainer. Bac. Abr. Inns. 
6. But by the cuſtom. af Landon and Exeter, if a 

man commit an horſe to an inrikeeper, and he eat Whether they 
ut his price; the innkeeper may take him Kare 75 may be ſold. 
oon; upon the reaſonable. pt, ment .of 

his neigtibours ; ; which was, it ſeems, a uten ariſing from the 

I 3 of traffick with ſtrangers, that could not be known, to 

"© 1 7 them with the. action. But the innkeeper hath no power to 
l che horſe, by. the general cuſtom of the. . Bac. Akr..Ings. 


N 80 in the caſe of Jones and Pearl, #,9 In trever for three 
horſes, the defendant pleaded that he kept a hk inn at Glaftenbury, 

and that the plaintiff was a carrier, and Uſed to ſet up his horſes 
there; and 36]. being due to him for keeping dhe horſes, which was 
more than they were worth; he detained ad ſold therm, as well as he 
night: * But on demurrer, judgment was given for the plaintiff : an . 
innkeeper having no power to ſell horſes, except by ſpecial cuſtom, + 44 
in the city of London. And beſides, when the horſes had been once l 
out, the power of detaining them for what was due before did not 

ſubſiſt at their coming in again. Str. 58 


ALT. Good, of a gag Aalen out of an inn. 


7. Inns were allowed for the benefit of traveilers, 
who have certain privileges whilſt they are in their Tankeepers an- 


: journeys, and are in a more peculiar manner ſwerable for 
tected / the law : it is for this reaſan, that the 5-4 gooas ſtolen. 

e Leeper thall anſwer for thoſe. things which are ſtolen 

LM within the inn, though ng delivered to him to keep, and though he 


was not acquainted that the gueſts brawght the goods to the inn; ſer it 
ſhall be intended to be thro his — » or occaſioned by the fault 
of him or his ſervants. 6 Ce. Caley's. caſe. 

So if he puts a horſe to paſture, without the direction of his gueſt, 
and the horſe is ſtolen, he muſt make ſatisfaction. (But otherwiſe, 
if with his direction.) id. 

In like manner, if an innkeeper bids his gueſt taxe the key of his 
chamber and lock the door, and tells him "that he will nat take the 
charge of the goods; yet if they are ſtolen he ſhall be anſwerable: 
becauſe he is charged by law for all things which come to tus wel 
E 2 an 


_ Jeit a trunk, 


leſſee. 


ie foall ble 


GJ eoree the 
F et. 


frid 
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d he cannot diſcharge: himſelf by ſuch or the like Ws. Dalt. c. 
50. Blaczerby. 109. 
V doubted whether a man is a zueſt 
by ſetting up his horſe at an inn, though he never 
domed a gue} went into the inn himſelf ;- but the other three juſtices 
71 this reſpcet. . held, . that ſuch. perſon is: 2 gueſt- 92 leaving his horſe, 
© much as if he had- ſtaid himſelf, becauſe the horſe 
muſt be fed, by which. 1781 innkeeper has. gain; otherwiſe if he ha ad 
or a thing. 1 Salk. | RE 
So if a man comes to an inn with a hamper, in which he hath 
certain goods (tg wit, hats, as the caſe was), and departs leaving it 
with the hoſt, and. KO. days. after comes again; whereas in the tune 
of Þis abſence this © was ftoka.; he ſhall not have any action: againſt 
the hoſt, becauſe he was not a gueſt at the time of the ſtealing, 
the hoſt had no benefit by thexkeeping thereof, and therefore ſhall not 
be charged for the lofs thereof in his abſence. - . I Rolls Abr. 2. 
If an attorney hires a chamber i in an inn for a whole. term, the hoſt 
15 not NET with a robbery. in it, becauſe the Pry is as it were a 
. 87 Oo ed . . 
If one am LO to. an inn, and makes A previous contra for jodping'® 
for a ſet time; and doth not eat. or drink there; he is no gueſt, but a 


lodger, and ſo net under the inrkeeper” s protection; but if he eats and 


drinks, or pays for his diet there, it is otherwiſe.” 12 Mea. 2 5 LP 
Suldiers billeted are gueſts. Car. 97 1 | 


* VII. Gueſts Hale goods. 


A oueſt in a common inn, ariſing: in- the night time, and car ing 
Foods out of bis chamber into another room, and from thence to 
the fable, intending to ride away With them, is guilty of felony, 
tho! there was no treſpaſs in the taking” | of. them oy yt 18 Pas 
ally required in caſes of felony. ) Dali. 42 40. 


< » 


NOTE, The univerſitics are e generally excepted, out t of theſe 200 
conceſ ning aleheuſes. | 


U 


A; Inforn nation and dee e for felling Fa we licence; on the 


day of 


— ved of the reign Ps his majeſty king 


a I . : k ? s 
3 BE t remember of 5 has: — 


in the 


ee for his ſaid Dag, 48 for hunjelf, exhibiictn ta me J., P. efquire, 
9 : of Hai * faid maj; fy 5 jufttees 97 the peace in and for the. fajd county, 
a complaint aud W and there! y informetn ne, that on the 
— ay of now oft prjfis and at ſeveral times between the 
— «av of — | and che trme of emhibiting this information 


amd complaint, me:A. O. of 


aforeſaid in the county. aforefuid, did fell a} and deer, and other 


4 9 „ liguars, by retail, without being a; 4% licenſed fo to do; where- 


gan. together with the ci 
ans. 


-R wp 


» the Faid. A. O. hath forfeited the rn 


IS. 

3 
- AN 
7 U 


kird that noio ii, A. . ge nile enid h in his proper perſon, as 


in the county aſorefaid, yeoman, at 


* 
1 
bg 
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ind expences of convidting- the ſaid A. O. for the ſaid offence z and 

at A. W. of - in the ſaid county, yeoman, is a material wit- 

eſs to be examined concerning the premiſſes: And thereupon the faid 

N. I. 20% as quell for his ſaid majcfly as for himſelf exhibiteth this in- 
brmation, prayeth judgment of me the ſaid juſtice in the premiffes, that 

FS may have one moiety of the ſaid ſum of 40s. and alſa the cofts and 
ences 7 ſuchi convittion as aforeſaid, according to the form of the ſta- 

: at caſe made; and that the ſaid A. O. may be ſummoned to 46. 


P 
. 

8 PT 

25 8 12 2 5 


9 S Ts te vr Sus . 2 vs BY 
C WO OT EY Oe? Oy 


: £ | De ms Fe 5 
' = . þ 
foreſaid, 

1 J. 2. 


1 
U 1 
7 
1 


. Summons of a perſon for ſelling ale without licence; and alſo of 


a witneſs; on the 5 G. 3. c. 46. | 


©. 


eſtmorland. | To the conitable of - in the ſaid county, 


WI HEREAS a complaint« and information hath been this day ex- 
 hibited before me J. P. eſquire, one of his majeſty's juſtices of the 
Peace in and for the ſaid county, by A. I. of — gentleman, ſetting 
Worth, that on the —— day of ——— nw laſt paſt, and at ſeveral 
Fimes between the ſaid ——— day 0 and the time of exhibit- 
ig the ſaid information and complaint, one A. O. of ——— m the 
aunty aforeſaid, yeoman, at ——— afereſaid in the county aforeſaid, did 
ell ale and beer, and other exciſeable liquors, by retail, without being 
uiy licenſed ſo to do; and that A. W. of — in the ſaid county, 
eoman, is a material witneſs to be examined concerning the premiſſes * 
biſe are therefore to require you forthwith to ſummon. the ſame A. O. 
appear before me at ——— in the ſaid county, on—— the ——— 
%% — at the hour of — to anſwer to the matter ſo con 
lained and informed of againſt him; and to :ſummon alſo the faid A. W. 
Wo appear before me at the ſame time and place to teſtify his knowledge . 
pu the premiſes. And be you then there to certify what you ſhall have 
Kone in the execution hereof. Herein fail you not. Given under my 


and and ſeal this day of in the — year Os 


* 
„ 


* 


* 


Note, a ſeparate ſummons for a witneſs, in behalf of either of the 
arties, may eaſily be exiracicd from the premiiles, mutat!s mutand:s. 


r 


Conviction for ſelling ale without licence; on the T6 4 £46. 
- . . Ipecially directed by the ſtatute. 


Middleſex. BE | it remembred, that on this — day of — 
y in the year A. O. of ——— was duly con- 
victed vefore me J. P. efgurre, one of his majeſly's juſtices N of the peace & 47. 
5 the county of M. for ſelling ale or beer, or other exciſeable liquors *' 
{as the caſe mall be) without being duly licenſed ſo to do, according 1% 
we ſtatutes in ſuch caſe made and provided, whereby he has forfeited 
5 . : tlie 


x K a & OG M ww 


8 


\ 


and expences I the ſaid juſtice of the peace do hereby aſcertain and ali 


| Weſtmorland. | to the keeper of his majeſty's gaol at —— if 


2 one of his ſaid majeſty's juſtices of the peace in and for tht g 


* 48. 


I HEREAS A. O. ff — in the county aforeſaid, yeoman, 4 


fum of purſuant to the flatute in 4 
"the 7 A. O. on the ſaid . — day of ——— had notice of th, 


vou cuſtedy in the ſaid gaol him the ſaid A. O, and him there ſafely l 


J «52 2 
"8 


 ALEHOUSES. 
me ſum of . this being the firft, ſecond, or third offence (as 1 


o 


caſe ſhall be) beſides the coſts and expences of this conviction; which coſ 1 


8 


at the ſum of ———— purſuant to the ſtatute in ſuch caſe made anf 
provided. Given under my hand and ſeal, the day and year aboW 


written, 


J | 
{ 


D. Commitment on non-payment of the penalty for ſelling ale with 
| out licence; on the 5 G. 3. c. 46. 


bY 4 
be 


< 


: 


To the conſtable of ——— in the ſaid county, an 1 


the ſaid county. 


aid county, for ſelling ale ¶ beer, or other exciſeable liquors, as the c 
ſhall be] wwithqurt. being duly licenſed ſo to do, according to the /tatutal 
in ſuch caſe made and provided; whereby he hath forfeited the ſum if 
forty ſbillings (this being the firſt offence,) beſides the cofts and expencalii 
of his canviction, which expences I have þ ar bac ned and elſes at th 


uch caſe made And where 


ſaid conviction, and hath refuſed or neglected to pay, and hath not paid 
the ſaid ſeveral ſums of forty fhillings and : T do therefor 
hereby command you the ſaid conflable, to apprehend him the ſaid A. 
and him to convey to the ſaid gaol at aforeſaid, and deli vn 
tum to the ſaid keeper thereof, together <uith this precept : And I d 
hereby command you the ſaid keeper of the ſaid gaol, to receive int 


keep fer the ſpace of one month, unleſs he ſhall ſooner pay the ſaid ſeui. 
ral ſums of forty ſpillings and , and alſo the cofts, charges, al 
expences of executing the ſaid conviction. Given under way hand and 
ſeal, the da) of in the year 55 1 


ö 3 N Wi ” 


The like will do for the ſecond, third, or other ſubſequent offenes al 

mutatts mani. 1 ee i a 

. | | ther 

| | E, F, 1 

2 a ET con, 
E. F. Precept to the high conſtable to iſſue warrants to the petty? 
conſtables, to ſummon alehouſekeepers to be licenſed; on 5 & © E. 

6.6. 25. 2. G. 2, C. a8; and 6. C. 2. c. 314. e G. 


To Fohn Bowneſs, gentleman, high conſtable of the 

* v a | . : 2 . 7 = rv : 
Wenn i _ Eaſt Ward within the ſaid county. 

F bal purſuance of the ſtatutes in that caſe made, theſe are to requitt 

you, on ſight hereof, to 1ſſue out your warrants to all petty conftabli 

belonging to the ſeveral conſtablewicks ꝛvithin yeur ſaid ward, in the 


for 
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effett hereon AN nA Given under our nd 4 ſeals 


L. P. 


©. : 
2 1 th, 
or, or to the e 
TR 
| h — a 

- e 

35 * 

a - / 

oj 


Form of the warrant as above directed: 


Tong Ro 
DY virtue of a warrant from his majefty's juſtices of the 2 abr 

ing within the ſaid ward to me directed, you are hereby required 
% give notice to all licenſed inn-keepers and ale-bouſekee ers within 
our conftablewick, and alſe to all perſons unlicenſed (% far as the 
ame ſhall come to your knowledge) who do intend to offer themſelves 
12 Lo licenſed at the next general meeting of the ſaid juſlices for that 
F Purpoſe 5/4 they do perſonally appear before the ſaid Juſtices ft. mmm 


: —== day of September next, at the hour of in the 
Wr enoon of the FAS day, to take or renew their licences. for the year en- 
Wing; and alfo to give them notice, that every perſon then and there 
Ws be licenſed, muſt perſonally enter into a recognixance in the ſum of 
Wrol. together with two ſureties in gl. each, or one 2 in 10l. that they 
ill not uſe 0 or fuſfer any unlawful games, and that they will keep 7 
Prader and rule within their reſpectiue houſes and other places; and i 
Wany ſhall be hindred by ficknefs, or other reafonable cauſe 4 be allnued 
the ſaid juſtices, that he muſt procure two 2 then and there 15 
We bound in like manner in 10l. each. 
And unto fuch perſons as have not been licenſed for the year preced- 
ing, you are further to give notice, that no licence will be fr anted to 
iny of them unleſs he ſhall alſo, at the ſame time and place, produce a * 
ertificate under the hands of the minifler and the major part of the © 49— 
ehurchwardens and overſeers, or elſe of three or N reputable end 
/tantial houſeholders of the place where he inhabiteth, ſetting forth 
that he is of good fame, and of ſober life and converſation. 
And you are to make a return to the ſaid Juſtices, at the ſame 
time and place, in writing under your hand, containing the names of 
all ſuch perſons as you ſhall have ſummoned 7 to appear before them as 
is aforeſaid, together with their dwelling places, ME the Jens by which 
7 their houſe: are known. 
Here, fail not. Given under my hand at Raiſbeck 7 in the ſaid 
cunt the day of in the year of our Lord 
þ 1 John Bownels, high conflable. 


6. Licence to hep un Lehe; on the 5 & 6 EA. 6. c. 25. 2 G. 2. 
c. 28. and 26 G. 2. c. 33. 


the 

Weſtmorland, AT a general meeting of his majefty's s juſtices of the 
WH <ait Ward. peace for the ſaid county, acting within the divi- 
VB: of the Eaſt Warl aforeſaid in the county aforeſaid holden at 
4 n and Ver the 3 diviſion, for licenſing perſons to op common inns © 
nd (72 alepouſes t day of September in the year of the 


reign 


SLEHOUSES. 


reign of our ſovereign lord George the third, of Great Britain, Franc, th | 
and Ireland, #:ing, defender of the faith, and jo forth, and in the .y WW; h; 
of our Lord . "3 


Fe his majeſty's juſtices of the peace for ſaid county, whoſe han 
and 2 ars hereunto ſet (whereof one is of the quorum) aſſer!i-i 
at the ſaid general meeting, do allow and licenſe A. B. yeoman, at t 

fign of in —— within the diviſion, and county aforeſaid, i 
keep a common alehouſe, or vVittualling houſe, and to utter and |: 
dictuals, beer, ale, cyder, and other exciſeable liquors, to be drank i 

the fame houſe wherein he now divelleth, and not elſewhere, for vj: 
whole year from the 29th day of this preſent month of September, au 

uo longer : So as the true aſſize in bread, beer, ale, and other lquor, 
hereby allnwed to be fold, be duly kept; and no unlawful game or gan; 
drunkenneſs or any other diſorder be ſuffered in his houſe, yard, garden 

or backſiae ;, but that good order and rule be maintained and kept there. 
zn, according to the Iaws of this realm in that behalf made. Givn 
under our hands and ſeals the day and year firſt above written. 

If he hath not been licenſed the year before, then theſe words mul 

be inſerted, ——4 certificate under the hands. of ——— having ben 
* . Arft produced unto us, ſetting forth that * the ſaid ——— 2s of gui 

5 fame, and of ſober life and converſation: Of 
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But if ſuch perſon hath been licenſed the year before, this certificaf 
is not required; and therefore to inſert the ſame in all licences is ab- 
furd ; and, if executed by the juſtices in ſuch form, muſt be in many 


% 


. 6 : 4 


mltances not true. 


H. Recognizance of an alehouſekceper; on 5 & 6 Ed. 6. e. 25. and e 
: 0 256 C. 2. c. 31. „ 


„ Ht SE 4 remonbied that on the — Be day of — 
Weſtmorland. 5 the er of the reign of — A. P of 


ard 


. _ —— th the county aforeſaid, innkeeper, and A. S. of —— yeoman, Wir t 
Wil! and B. 8. of —— yeoman, perſonally came before us ——»— eſquires; i t/ 
1 uſtices of. the peace for the ſaid county, and acknowledged" themſelves Hase 
NF ewe to nr ſaid ſavereign- lord the king, that is to ſay, the ſaid A. P. 4 
i the ſum of Tol. and the ſaid A. S. and B. S. the ſum of cl: each, 9 — 
Wi gaod and lawful money of Great Britain, te be made and levied of thei eu- 
* goods and chiattels, lande, aud tenements reſpecirvely, to the uſe of out i354: 
' i ald fsvereign lord the king, his heirs and ſucceſſors, if the ſaid A. e 
i L ſhall make default in the condition underwritten. 910 

. THE condition of this recognizance is ſuch, that whereas the avave- 

1 bounden A. P. is licenſed.to keep a common inn and alelioiſe for a, N 
| year from the 29th day of this prefent month of September in the how for 
h ; where he now awelleth at ———— aforeſaid ; if he the ſai A. P. fol 

3 fecp and maintain good order and rule,” and ſhall ſuffer no diforders H. \ 

i | wilawſul games to be wjed in his ſaid houſe, nor in any outhouſe, _ vi 
; ah e £arah Wl ©: 


'Þ 4LEHOUSES. 
earden, or backfode, thereunto belonging, during the faid term, then 


N 


his recognizance ſhall be void. h 


1 


1 Taken and acknowledged the day and 
poear above written, before us. 
| K _—_— P - 


4 


The ende n J. of in the coun 


etmorland. 


year — who on his oath faith, 


HAT A. O. of ———ů— in the county aforeſaid, labourer, on the 
= day of ——— in the year aforeſaid, at the pariſh of 


made : And thereupon he the ſaid A. I. praveth that he the ſaid A. O. 
ray forfeit the ſum of five ſpillings to the uſe of the poor of the ſaid 
ari/, as by the ſaid flatutes is required. 353 - : 5 
Before me 45 


K. Summons thereupon, -. 
na Weſtmorland. | To the conſtable of ——— 


ORA SN UC H as information upon oarh hath Been made before 
J. P. eſguire, one of his majefly's juſtices of the 


aid county, that A. O. of ——— in the county aforeſaid, labourer, 


a; i": the — day of — in the cr — at the pariſh of —— 
e the county aforeſaid, was drurk; contrary to the ſtatutes in ſuch 
% made: Theſe are therefore to require you to ſummon the ſaid A. O. 
P. appear before me at ——— 7 the faid county, on the 
WL day of — to anſwer unto the ſaid information, and to 


hero cauſe why the penaity of five ſhillings ſhould not be levied on the 

out ef him the ſaid A. 6. te | v 

J. certiß bat you ſhall hade dane in the premifſes. Given under my 
and and feal, tht ———— day of — in the year —— _ 


„Note, the juſtice may conviit on his own view; gnd then the 
% rmation and ſummons are needlefs. 


„ Varrant to * the churchwardens (if they are not preſent at the con- 
a iction, or the offender makes default by not appearing to recelve 
dF de penalty of drunkennels ; by the 4 F. c. 5. and 21 & 3 

* | * N Fe * Bog 

51. J. 1 N Weſtmorland. 


aforeſaid, yeoman, exhibited before me J. P. 
 efquire, one of his majeſty's juſtices of the peace for 


2 for. the 


#4 * I, Information of drunkenneſs ; on the 4 FJ. c. 5. and 21. J. c. 7. * SI 


„be ſaid county, was drunk ; contrary to the ſtatutes in ſuch caſe 


or the ſaid offence ; and be you then there 


* c2. 


Q 
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0 f To the churchwardens of the pariſh of in the Fo, 
Weſtmorland. 0 ſaid county. | eo 


frORAS MUCH as A. O. of in the county aforeſaid, 
4 labourer, is convicted before me J. P. eſguire, one of his majeſty; 
juſtices of the peace for the ſaid county, for that he the ſail 
A. O. on the =——— day of in the year —— a 
the pariſh of — in the ſaid county, was drunk, contrary to the 
ſiatutes in fuch cafe made; whereby he hath forfeited the foem of f. 
ſhillings, to the uſe of the poor of the ſaid pariſh : Theſe are therefor i 
to require you to demand and receive of and from him the ſaid A. O. th 
faid ſum of five ſhillings, to be by you accounted for to the uſe aforeſaid: 
And if he ſhall refuſe or neglect to pay the ſame, by the ſpace 2 on 
week after ſuch demand made; that then you certify to me ſuch refuſal ani 
neglett, to the end that ſuch proceedings may be had thereupon, as v8 
Juſtice doth appertain. Given under my hand and ſeal, the — d 
„ nm the year ———, | | 1 _ 


lr 
7 


M. Warrant to levy the penalty of drunkenneſs on non-payment ; by L 
: A. e. $ and 21 Fc. 7. 2 
Weſtmorland. {To the conſtable of — in the ſaid county. 


IJ HEREAS A. O. of —— in the pariſh ff in 

county aforeſaid, labourer, was on the —— day of — . 
convicted before me — one of his majeſty*s juſtices of the pear 
Vr the ſaid county, for that he the ſaid R. O. was on the 4 
of ——— drunk, at aforeſaid, in the pariſh and county afori 
ſaid, by which he hath forfeited the ſum of 5s. And whereas I the ſa 
did iſſue my wattant on the —— day 0 to t 
churchwardens of the pariſh of — aforeſaid, to demand and rece 
the ſaid ſum of 5s. 7 and from the ſaid A. O. And whereas it du 
appears io me, as well on the oath of C. W. churchwarden of the par 


of X aforefaid, as ot hertui ſe, | that they the aid chkurchwardens did | 
on the — day of ——— demand the faid ſum of 58. of and fri 


the ſaid A. O. but that he the ſaid A. O. hath neglected to pay the ſam 
44g aforejaidy and that the fame is not yet paid : Theje are therefore 
* $3. command & you forthwith to levy the ſaid ſum by diſtraining the goodi 
bim the ſaid A. O. And if within the ſpace of | ſix] days next aftt 
ſuch diſtreſs by you taken, the ſaid ſum, together with reaſonable chars 
Ir taking and keeping the ſaid diſtreſs, ſhall not be paid, that thi 
Vo do ſell the ſaid goods ſo by you diſtrained as aforeſaid, and out 
tlie money arifing by ſuch 2 that you do pay the ſaid ſum of 5 

to the church-wardens of the ſaid pariſb, for the uſe of the poor of ti 

ſaid pariſh, gendring to him the fa A. O. the overplis upon deman 

the neceſſary charges of taking, heeping, and ſelling the 25  aiftre) 
being firſt deducted. And if the 25 A. O. be not able to pay fl 

faid 2 58. and fufficient” diſtreſs cannot be. found whereof to 1 

the ſaid ſum, that you certify the — to me, together with the 1 
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of this warrant, Given inder my hand and ſeal this 


of — —. 3 
N. Certifici 
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ALEHOUSES. 


N. Certificate by the conſtable of want of diſtreſs. 


C. conſtable of — ſaid county, nal 
et oath this day of in the year 


—— before me * juſtice within mentioned, that he hath made di- 


ligent ſearch for, but doth not know of, nor can find, any goods of the 
e een A. O. whereof to levy the within ſum of five Hil- 


Before me the ſaid 1 
juſtice, 


o. Commitment to the ftocks for drunkenneſs, on inability to pay the 


penalty; on 4 F. c. 5. and 21 F. c. 7. 

W eſtmorland. f To the conſtable of ——— in the ſaid county. 
JHEREAS A. 0. of —— in the ſaid county, labourer, was 
on the ——— day of ——— convitted before me —— one of 

bis maje/iy's juſtices of the peace for the ſaid county, for that he the 
aid A. O. was en the — day e drunk at ——— afore- 
aid, in the pariſh of — in the ſaid county, whereby he hath for- 


Lied the ſum of 5s. And whereas it duly appears to me, that the 


faid A. O. is not able to pay the ſaid ſum of 5s. Theſe are therefore 
to require you in his majeſty's name, to ſet him the ſaid A. O. in the 


3 flocks, there to remain for the ſpace of fix hours. Given under my 


hand and ſeal the —— day of . 
0 5 
ALM ANA CE. 


3 
B the 9. Ann. c. 23. & 30 G. 2. c. 19. For every ſheet alma. 


nack, for one year or leſs, printed on one fide only, ſhall be paid 
a ſtamp duty of 2d. For every other almanack for one year, 4d. If 
for more than one year, then 2d. for each year, but not ſo as to charge 
any for more than if made for three years only. 5 
And by 21 G. 3. c. 56. an additional duty of 2d. is lald on ſheet 
almanacks, whereby to advance the ſamę to the other almanacks not 


being printed on one ſide only, reciting that whereas the power of 


granting a liberty to print almanacks and other books was heretofore 
ſuppoſed to be an inherent right in the cibwn; and whereas the crown 
hath by different charters granted to the univerſities of Oxford and 
Cambridge, among other things, the privilege of printing almanacks ; 


and whereas the univerſities did demiſe te the company of Stationers 


of the ay of London, their privileges of printing and vending alma- 
nacks and calendars, and have received an annual ſum of 10001 as a 
conſideration for ſuch privilege 3 2 whereas the money ſo received 

. | 355 by. 


ALEHOUSES. 


by them hath been laid out in promoting different branches of liter, i 
ture and ſcience, to the great increaſe of religion and learning, and 
the general benefit and advantage of theſe realms ; and whereas the 
' privilege of printing almanacks has been by a late deciſion at law found 
to be a common right over which the crown had no contrgul, 
and conſequently the univerſities had no power to demiſe the 
ſame to any particular perſon or body of men, whereby the pay. 
ments ſo made to them by the company of Stationers have been di. Wi 
continued: therefore out of the additional duties impoſed by this act, 
there thall be paid to each of the ſaid univerſities yearly the ſum of 500], 
clear of all deductions. /. 10. 7 5 2 
By the 10 Ann. c. 19. All books and pamphlets ſerving chiefly 
to the purpoſe of an almanack, ſhall be charged as almanacks. 3 
But where an almanack contains more than one ſheet, one ſheet WW 
only need to be ſtamped. g Ann. c. 23. J. 26. 38 
Every almanack ſhall be ſo printed that ſome part of the print be 
upon the ſtamp. 21 G. 3. c. 56, . 5. VVV 
If any perſon ſhall expoſe to ſale any almanack unftamped ; he ſhall, BW 
on conviction before one juſtice on the oath of one witneſs, be com- 
* 58, mitted to the houſe of correction not exceeding three months: * And WW 
: any perſon may apprehend arid carry him before ſuch juftice; and on 
producing a certificate of the conviction. under the hand of fuch juſtice, 
he ſhall have a reward of 20s. to be paid by the receiver general of 
the ſtamp duties. 16 G. 2. c. 26. . 5. 30 C. 2. c. 19. / 20. d 


ANNUITIES. 


Y ſeveral acts, oath of an annuitant”s life is to be made before 
a juſtice of the peace, who ſhall give a certificate thereof, in 


order to intitle fuch perſon to receive his annuity, 
Apothecary, See PHTS ICI AN 5. 


4 . 


I. HIS word has two fignifications in law E 

& the one is, removing a cauſe from an infe- Appeal, what. 
riòr court, or judge, fo à ſuperior; as from one or 
more juſtices, to the quarter ſeffions. | „ 

ile other kind of appeal (which is the ſubject of this title) is à 
protecution againſt a ſuppoſed oFender, by the party's own private 
tion; proſecuting. alſo for the crown, int reſpect of the offence again 
the publick. 2 Haro. 155. 1 | + e 

2. An appeal is brought in three caſes; 1. By a 1 5 
man for a wrong to his anceſtor. 2. By a wife for In what caſes 
ihe death of her huſband. 3. For wrong done to an appeal may 
the appellants themielves, as in the cafe of robbery, be broughr. 
rape, or mathem. But appcals re now diſuſed, or 
account of the nicety of the pleadings, and the charge of the pro- 


. 4. , 5. 
1 Vithin what 


L * be brought, 


1 "Mr 3 
1 before the ſhe- 


| 1 efore ju uftices 
# 4 the peace, 


Perſins acquit- 


1 * on appeal. 


- "By 


: SM 
der, hah not be ſet at libe 


1 ime an appeal 


and coroner, 


king. 
appear to the court to have been malicious. 


2 ppeal, as he may when. found guilty 


4 F N © 1 K 


1 Wecution ; ; and the method of indiftment is generally taken, 77 * 


perſori acquitted on an indictment of mar- 
rty, but fhtall be re- 
committed, or bailed, till the year and day he paſt; 
within which time an appeal may be bromghe. 


4. It is certain that an appeal may be commenced 
mie the ſheriff and coroner, and removed from 
them into the king's bench by certiorari. 2 Haw, 
156. 

5. And it ſeems to be holden in Fizgherbert's 
abridgment, that juſtices of the peace have power 
to receive appeals; * but there is much greater autho- x 

rity for the contrary opinion, 2 Haw. 156. 
6. If the perſon appealed ſhall be acquitted, the 


appellor ſhall be- impriſoned for a year; and reſtore 


damages to the party, and be grievoully fined to the 
13 Ed. 1. ft. I. c. 12. That is, if the appeal 
2 Zi0w. 1098. _ 

7. Foraſmuch as an is the ſuit If. the 
3 well as of che king, hence it is that the 
king cannot pardon ar offender found guilty upon an 
upon an indictment : for in 


| : ach caſe he can only pardan for himſelt, but not for the py 
Hau. 155. 


APPLES AND PEARS. 


? \ V HERE As apples and pears are Been ſold by meaſure, 
commonly called water-meafure, the contents whereof are 
Wery uncertain ; therefore for the future, the ſaid meaſure ſhall be 
Wound, and in diameter eighteen inches and an half within the 
Woop, and eight inches deep; and ſo in proportion: And 
Wv cry meaſure, commonly called water-meaſure, by which apples 
Ind pears are fold, ſhall be heaped as uſually : And whoſoever ſhall 
Ell or buy any apples or pears by any other meafure, ſhalt for- 
eit 10s. half to the informer, and half to the poor, on conviction on 
ie oath of one witneſs, before one juſtice (or mayor), to be levied by 
he perty” conſtable oy Warrant of the laid juſtice, by diſtreſs and ſale. 
x Ann. 45 I. c. 18. . 

Hut this falk not extend to any meaſure ſcaled and allow ed by the 


q "uiterers company in London. /. 2. 

: O oncerning the robbing of ofchards; ſee title 700 D. | 

5  Appreviznding Offenders, See ARREST, 
APPRENTICES. 


4 PPRENTICES. 
Concerning the ſettlement of apprentices. See title OO 
1. Who may take apprentices, | a 
II. Who are compellable to be bound apprentices. 

Il. Bringing, -. | | 2 
IV. Binding of poor apprentices. 
Money given to bind out poor apprentices. 
IT. Binding poor apprentices to the ſea ſervice. 
VIII. Differences between the maſter and apprentice, 
VIII. Apprentice ſtealing his maſter's goods, 
IA. Inticing away an apprentice, 
A. Aſſigning apprentices. 
A. Maſter aying. | 
ATI. Apprentices ſetting up their trades. 


* 


IJ. Who may take apprentices... 


In huſbandry. I. WPVERY prion being an . houſeholder, va 
gs I having and uſing half a plough-land. in il 
Jage, may take an apprentice above the age of ten years, and uni 
eighteen, to ſerve in huſbandry till twenty-one at the leaſt, or till tu 
ty-four as the parties can agree. 5 El. c. 4. 7, 57. 
8 2. Every perſon being an houſeholder, and t wen 
In trades in four years old at the leaſt, dwelling in any city or tu 
retons corporate. corporate, and exercifing any art, miſtery, or mani 
| occupation there, may retain the ſon of a freemi 
not occupying huibandry, nor being a labourer, and inhabiting in 
tame, or in any other city or town corporate, to ſerve and be bound 
an apprentice, after the cuſtom and order of the city of London, i 
{even years at the leaſt, fo as ſuch apprenticeſhip do not expire bet 
the apprentice ſhall be twenty-four years of age. 5 El. c. 4. J. 26. 
But no perfon dwelling in any city or town corporate, being a me 
chant, mercer, draper, goldſmith, wonmonger, imbroiderer, or coll 
thier, ſhall take any apprentice except he be his ſon, or elſe that the f 
ther and mother of ſuch apprentices ſhall have an eſtate of inheritan 
or freehold of 40s. a year, to be certified under the hands and ſeals oi 
three juſtices where the lands lie, to the mayor of that city or town conn 
porate, and to be inrolled among the records there. ,. 27. > 
And the reaſon of this (Mr. Dalton ſays) ſeems to be, for that ſud 
as are to be bound apprentices in towns corporate, if their parents Wl 
of a competent livelihood, then their maſters ſhall be not only beta 
ſecured, but ſuch apprentices alſo in likelihood, ſhall have the beta 
means to ſet up their trades after their times expired. And concernin} 
uch, whoſe parents have not 408. a year, they * are fitter to be boun 
apprentices to huſbandry, and the like in the country. Dalt. c. 58, 
But by reaſon of the great alteration in the value of money {int 
that time, this proviſion is become of little uſe ; for an eſtate of 40 


. 


a year then, was equal to more than 10], a year now. © © _ 
But the citizens of London and N;rwich may take and have appret 

tices, as before this act. / 40. 1 59 e 
| 3. Even 


4 A PPRENTICES. 
4 ; a z. Every perſon being an houſholder, and twenty- 


r years old at the leaſt, and not occupying huſban- In trades in 
nor being a labourer, dwelling in any market market towns 
n not corporate, and exerciſing any art, miſtery, not corporate. 
manual occupation, may have to apprentice the 
ad or children of any other attificer, not occupying huſbandry, nor 
Wing a labourer, inhabiting in the ſame or any other ſuch market towri 
ce ſame ſhire. 5 El. c. 4. J 28. 3 

But no perſon dwelling in any ſuch market town, being a merchant, 
Mercer, draper, goldſmith, ironmonger, imbroiderer, or clothier, ſhal} 
e. any apprentice except he be his ſon, or elſe that his father and 
other ſhall have an eſtate of inheritance or freehold of 3l. a year, to 
certified under the hands and feals of three juſtices of the 
ire where the lands lie, to the head officer of ſuch market town where 
en apprentice ſhall be taken, there to be inrolled of record. , 29. 
1. Any perſon uſing the art of a ſmith, wheel. - 
Fight, ploughwright, millwright, carpenter, rough In any place. 
%s - a plaiſterer, ſawyer, limeburner, brickmaker, HEINE 
icklayer, tyler, ſlater, helier, tyle-maker, linen-weaver, turner, 
oper, miller, earthen potter, woollen weaver weaving houfhold cloth 
Sly, fuller, otherwiſe called tucker or walker, burner of oare and woad 
ves, thatcher or ſhingler, whereſoever he fhall dwell, may take the 
n of any perſon as apprentice, albeit his parents have no land. 5 £1. 
4. /. 30. | oe bb. oe 1m 
28 1 {> owner of a ſhip or veſſel, and every houſ= 

WW Holder exerciſing the trade of the ſeas by fiſhing or Seamen. 
Bgtherwife, and _ gunner commonly called a ca- 
eneer, and every ſhipwright may take apprentices for ten years or un- 
er, and every apprentice ſo taken, being above ſeven years of age, 


all be by the ſame covenants bound, ordered and uſed to all intents, 
ccording to the cuſtom of London, ſo that the covenant or bond of 
vyrenticeſhip be made by writing indented, and inrolled in the town 


here the apprentice ſhall be inhabiting, if it be a town corporate; if + 
ot, then in the next town corporate: For * which inrollment fhall 
ee paid not above 12d. 5 El. c. 5. ,. 12. Ay Fee 
ee. Every perſon that ſhall have three apprentices in 

ny the crafts of a clothmaker, fuller, ſheerman, wea- Number re- 
er, taylor, or ſhoemaker, ſhall keep one journeyman; /rrained; 

nd for every other apprentice above three one other 


to him that 


Journeyman, on pain of 101. half to the king, and half 
bal fue in the ſeſſions or other court of record; or if it is in a town 


orporate, then to be applied as by the charter. 5 El. c. 4. .. 33. 
No hatmaker ſhall have above two apprentices at one time, nor thoſe 


; ; for any leſs term than ſeven ycars, on pain of Sl. a month, half to the 
ing, and half to him that ſhall ſue in any court of fecord : But this 


not to extend to his own ſon, in his own houſe, ſo as he be bound by 

indenture for ſeven. years, and his term not to expire before he be 
twenty-two years of age. 1 J. c. 17. / 3, 5. | 

Weavers of ſtuffs in Norfolk and Norwich, that ſhall employ two 

P prentices, ſha} alſo employ two journeymen ; and no maſter ſhall 

5 have 
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have above two apprentices, or any week boy to weave in the faid trade; (i 
on pain of 51. a month to the king. 13& 14 C. 2. c. 5. / 's 


IT. Iro are compellable to be hound apprentices. 


x. If any perſon ſhall be required by any houſhol. Wl 
e ſhall be der, uſing half a plewland at leaſt in tillage, to be an 
baund. apprentice and to ferve in huſbandry, or in any other i 
3 art, wikis, or ſcience before expreſſed, and ſhall re. 
fuſe ſo to do, then on complaint of ſueh houſekeeper to one juſtice (or 
head officer) he ſhaif ſend for the perſon refuſing ; and if he {hall think 
the faid perſon meet to ſerve, and ſuch perſon refuſe to be bound, he 
may commit him to ward, there ts remain until he be contented, and 
will be bound. 5 Bl. c. 4. /. 35. „ : 
2. But ns perſon ſhall be bound to enter into any 
At what age. apprenticeſhip, other than ſuch as be under the age of i 
twenty one years. $5 El. c. 4. /. 46. ' 
Upon the whole, the aforeſaid directions about the value of the pa- 
rent's eſtate, and ſuch like, are beceme entirely obſolete, and of no 
uſe, and therefore had better be repealed. The reſtrictions were origi- 
nally intended (as appears by the ſtatute, q H. 4. c. 17.) for the encou- 
ragement of huſbandry, by reaſon of the ſcarcity of labourers in anci- 
O. ent time. And this 8 of the 5 Elia. * is only a re- enacting, as 
it were, of former ſtatutes; and expreſſeth, that any perſon being an 
houſholder may take apprentice the fon of any freeman, not occupying 
huſbandry, nor being à labourer. Es 


III. Binding. 


22 to be by 1. One cannot be bound an apprentice without | 
9 deed. 1 Salk. 68. 5 5 
Aud indented. 2. And by the 5 El. c. 4. it muſt be by deed in- 
dented. /. 25. 1 
AM. 1 G. 2. Smith and Birch. An action was brought againſt the 
defendant for inticing away and detaining the plaintiff's apprentice, who 
had agreed by writing to ſerve the plaintiff for ſeven years. Upon evi- 
dence it appeared, that the ſtyle of the writing began, This indenture, 
Kc. but in fact the parehment was not indented, but was a deed pol. 
On exception taken to the deed, it was inſiſted that the young man was 
not an apprentice, becauſe he was not bound by an indenture. An in- 
tant can be bound no other way than as the ſtatute of 5 El. directs, 
which is by indenture, and nothing can make this good. The deed 
cannot now be indented, for that would be a forgery. Therefore un- 
leſs the plaintiff fews the apprentice to be of full age at the time d 
fiening ſuch deed, he cannot be accounted his apprentice and by conſe- 
euence no action can lie for detaining the apprentice ; neither can the 
plaintiff prove him to be his ſervant by his deed, for he has declared 
for an apprentice, and mult prove him ſo to be. Therefore the plain- 
tiff was nonſuited. I Se. Ca. 222. 
But with reſpect to ſettilements, it is enacted, by the 31 C. 2. c. = 
| | ti. 
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chat the apprentice may gain a ſettlement under ſuch writing, altho” 
i ſhall not be indented. Wo. 
4 2. And an apprentice muſt be retained by the name And by the Name 
of an apprentice expreſsly, otherwite he is no appren- of an apprent:ce. 
rice, tho' he be bound. Dalt. c. 58. . 
4. And all indentures, covenants, promiſes, and 
pargains, for having or taking apprentices otherwiſe Binding otlier- 
chan by the ftatute of 5 El. ſhall be clearly void in we vord. 
che law to all intents arid purpoſes ; and every perſon 
that ſhall take any apprentice contrary to the ſaid act, {hall forfeit 10l. 
alf to the king, and half to him that ſhall fue in the ſeſſions, or other 
court of record; or if it is in a town corporate, then to the uſe of ſuch 
town as by the charter. 5 El. c. 4. / 41. 

5. By the ſeveral ſtamp acts, the binding (excepft 
Wit be of pariſh apprentices) ſhall be on a 6s. ſtamp; Stamp. 
and the fame {ſhall not be given in evidence in any 
ourt till it be ſtamped, and the duties paid. ; 

* 6. And by the 8 Arn. c. 9. Beſide the ſaid Additional 

ſtamps and dutics, there thall be paid the duty of 6d. /tarnp. 
for every 20s. of every ſum of 501. or under; and | 
the duty of 1s. for every 20s. of every ſum above 50l. given with any 
apprentice ; and proportionably for greater or leſſer ſums; to be paid 
by the maſter. : . 322 4) 1h t | 5 

And where any thing, not being money, ſhall be given with ſuch ap- 
Wprentice, the duties ſhall be anſwered for the value thereof. /. 45. 

But this ſhall not extend to any apprentice, put out at the common 
charge of any pariſh or townſhip, or out of any publick charity. /. 40. 

And the full ſum ſhall be inſerted in the indenture in words at length, 
and ſhall bear date on the day of the execution thereof; on pain that 
the maſter ſhall forfeit double, half to the king, and half with full coſts 
© him that en we, , 8 

And no ſuch indenture ſhall be given in evidence in any ſuit to be 
brought by any the parties thereunto, unleſs ſuch party on whoſe behalf 
the ſame ſhall be given in evidence, do firſt make oath, that to the beſt 
of his knowledge, the ſum therein inſerted was really and truly all that 
was directly or indirectly to be given with ſuch apprentice. /. 4.3. 
The faid indentures, within the bills, thall be brought to the head 
office to be ſtamped with a ſtamp for that purpoſe, and the duties paid 
within one month after date. /. 36, n PE 

And elſewhere ſhall be brought either to the head office within the 
0- vills, or to a colle Aor of the ſtamp duties out of the ſaid limits, in two 
onths after date, and the duties thereupon ſhall be paid, and the in- 
ed lenture ſtamped, if it be at the ſaid head office; otherwiſe ſuch collec- 


mor thall indorſe on the indenture, a receipt for the duties in words at 


© engch, and ſubſcribe his name thereto. 

ſe- And if it is within 50 miles of the limits of the bills of mortality, 
the he inderiture ſhall within three months after date, and elfewhere within 
red x months, be brought to the head office to be ſtamped. /. 38. 

m- And all ſuch indentures wherein ihiall not be inferted the full ſum di- 
2 rectly or indirectly given, or whereupon the duties thall not be paid, or 


| hich ſhall not be ſtamped within the time limited, thall be void, and 
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not available in any court or place, or to any purpoſe whatſoever, au 
the apprentice ſhall be incapable of exerciſing the ſaid trade. /. 39, 
Moreover, by the ꝙ Ann. c. 21. If the maſter ſhall neglect to pn 
* Go the duties within the time limited, he ſhall * forfeit 5ol. half to i; 
king, and half with full coſts to him who ſhall ſue. /. 66. 4% 
And by the 18 C. 2. c. 22. If he ſhall negl:Et to pay the ſame : 


* 8 
£582 
2 . * : 


. 


aforeſaid, he ſhall, beſides all other penalties, forfeit double duty 


4 
1 
1 
*% 


' 


. 235 24. | | 8 
, ul by the 20 G. 2. c. 45. If any maſter, having forfeited 4: 
double duty, ſhall pay the ſame, and tender the mdenture to be ſtamp 
ed, within two years after the determination of the apprenticeſhip, an 
before ſuit hath been commenced for the penalties, the indenture (ha 
be valid, and the penalties diſcharged. /. 5. 9 
And if the maſter ſhall have forfeited the double duty, the appr. 
tice ſhall in the preſence of, or by writing under his hand ſigned in . 
preſence of one witneſs, require his maſter to pay the ſame, and tn. 
maſter ſhall not do it in three months, and ſuch apprentice ſhall at a 
time within two years after the determination of his apprenticeſhip, ph; 
the double duty, he may in three months after ſuch payment demand «a 
his maſter double the ſum contracted for in the indenture, andi 
not paid in three months after, may recover the fame by action at - 
with full coſts. And the apprentice immediately after payment of tl: 
faid double duties (if his apprenticeſhip ſhall not be then expired) al 
ſignifying by writing under his hand, that he deſires to be diſcharę 
from his apprenticeſhip, ſhall be diſcharged accordingly, and ſhall hat 
the ſame benefit of the time he hath ſerved as he would have had ia 
caſe he had been aſſigned, or turned over to a new maſter. /. 6, 7. 
And where any proſecution ſhall be commenced againſt the maſter i 
the penalties, if the apprentice ſhall pay the double duty at any time i 
two years after the end of his apprenticeſhip, he may thereupon e 
ciſe his trade, and the indenture ſhall be valid, and may be given "Wa 
evidence. { 8. . 
Finally, by the 5 G. 3. c. 46. Every chamberlain and other pl 
per officer of every city and corporate town, and company, where an 
clerk or apprentice or ſervant obtains his freedom by ſervitude, ſhall er 
ter in a book to be kept for that purpoſe, the names of all ſuch clerb 
_ apprentices, and ſervants, as ſhall be put out within the juriſdiction 6 
ſuch city or town corporate, and alſo the names and places of abode ui 
the maſters or miſtreſſes, and of the ſums of money, I but it is not ſail 
or other things equivalent] given or contracted for, and the trade or pi 
feſſion which they are to learn; and the date of the indentures : ul 
5 pain * of 20l. half to the king, and half to him that ſhall ſue in av 
3* court of record, with full coſts. / 18, 41. | =_ 
And all printed indentures ſhall have the following memorandul 
printed under the fame ; viz. © The indenture, covenant, article, "if 
contract, muſt bear date the day it is executed; and what moni 
or other thing is given or contracted for with the clerk or app: 
tice, muſt be inſerted in words at length; and the duty paid to ti 
ſtamp office, if in London, or within the weekly bills of mortal 
within one month after the execution, and if in the country, 4 
out of the ſaid bills of mortality, within two months, to a diftn 
| | e puto 
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J butor of the ſtamps or his ſubſtitute ; otherwiſe the indenture will 
bpe void, the maſter or miſtreſs forfeit 5ol. and another penalty, and 
0 the apprentice be diſabled to follow his trade, or to be made free.“ 
and if any printer, ſtationer, or other perſon, ſhall ſell or cauſe to be 
Ph d any ſuch indenture, without ſuch memorandum being printed 
nder the ſame ; he ſhall forfeit 1ol. in like manner. /. 19. 
a Note, Until of late years, there was generally an indemnity from. 
me to time, in ſome act of parliament, for relief of perſons who had 
mitted to pay the ſaid duties, or to inſert the ſaid fums in words at 
ngth; provided they paid the duties, and tendred the indentures to be 
amped, within a time therein limited. The laſt of which acts was 
e. 9 6. 3. c. 37. Since which time, there hath heen a clauſe in ſome 
ct almoſt every year, giving further time to provide admiſſions of 
cicers in corporations duly ſtamped, and to file affidavits of the exe- 
Mution of the indentures of clerks to attorneys and ſolicitors; but 
Wis, concerning the additional ſtamp for money given with the ap- 
rentice, hath (either thro? deſign or inadvertency) never been re- 
ived. 2 | | 
5. It ſeems clearly agreed, that by the common law 
fants, or perſons under the age of 21 years, cannot Infant bound 
ind themſelves apprentices, in ſuch a manner as to fie“ under age. 
iititle their maſters to an action of covenant, or other 5 
ion, for departing the ſervice, or other branches of their indentures : 
which makes it neceſſary, according to the uſual practice, to get ſome 
f tbeir friends to be bound for the faithful diſcharge of their offices, 
ccording to the terms agreed on, Bac. Abr. Maſter and ſervant, 
But by the ſtatute of 5 El. c. 4. Foraſmuch as there hath been 
me doubt, whether any perſon under 21 years of age, and bound to 
re as an apprentice, in any other place than the city of 
"RT 27:40, ſhall be bound, accepted, and * taken as an appren- * 
Nee; it is enacted, that every ſuch perſon who ſhall be bound by inden- 044 
rere, to ſerve as an apprentice, in any art, ſcience, occupation, or la- 
our, according to this ſtatute, albeit he be within the age of 21 years, 
al be bound as amply to every intent, as if he were of full age at the 
me of making the indentures. / 42, 43. 
4 But this is to be underſtood of a compulſion. by the means preſcribed: 
dle ſtatute; for altho' an infant may voluntarily bind himſelf ap- 
rrentice, and if he continue apprentice for ſeven years, he may have 
ee benefit to uſe his trade; yet neither at the common law, nor by 
Wy words of this ſtatute, a covenant or obligation of an infant for his 
pprenticeſhip ſhall bind him, but if he miſbehave himſelf, the maſter 
ay correct him in his ſervice, or complain to a juſtice to have him 
WP unithed, according to the ſtatute. But no remedy lieth againſt an 
tant upon ſuch covenant. Cys. Car. 179. | 
71.1) G. 3. K. and Evered. Two juſtices committed. Robert Colle- 
,, from running away from his maſter; the caſe was, he had 
cen bound an apprentice when an infant for 6 years by indenture, 
nd being now of age ran away, alledging afterwards that he did fo 
1th an intent to avoid the apprenticeſhip made when he was an infant, 
nd to his prejudice : he had run away twice before. T'wo objections 
ere taken; firſt, that the binding Was only for fix years, and the | 
(3 2 | | 5 E lix. 
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s Ali. requres it to be for 7; the other was, that an infant could 
_ no contract but ſuch as was voidable, though for his benefit; Wi 

rd K. v. St. Nicholas in Ipſwich was cited, where it was adjudged, 3 
= i ſuch an indenture vas voidable by the parties; that in the preſent Wl 
caſe, the apprentice had done every thing in his power to avoid the By 
indenture, having left his maſter, and faid he would live with him no 1 
longer. In anſwer ther 10 it was inſiſted, that the apprentice Who 


had ſubmitted to the indenture as long as he had benefit from it, and | / 
till he had learned his trade, ſhould not be permitted to deſert his ſer- ma 
vice as ſoon as he became uſeful in it; but that the contract at the the 
time of its commencement, which was during infancy, (the time N caſe 
when almoſt all apprenticeſhips are entered into), was beneficial to the meh 
infant, and might legally be made, and therefore could not be abandoned. k 
Lord Mansfield : it has been adjudged that an infant may bind himſeli cat 
for his own benefit, and it is ſettled in the caſe in 2 &§ty. 1006. S. C. rem 
that a binding for 4 years gives a ſettlement.— ton. J. ſuppoſing the 7 
_ incentures voidable, cannot conceive that the apprentice's running bei 
away * can avoid them; had he ſerved regularly, and during fuch fer- bit: 
vice declared his intention to depart, it might have been different; | 
here he would make uſe of his offence in order to avoid the puniſh- den 
ment that attends it; but it is too late to do it before a juſtice when Caj 
charged „With a crime. Willes and Aſhurſt F. agreed. Cal. Caf. 26. 
But if his father, or other perſon, doth covenant for him; ſuch cove- 
nant ſhall bind the father, or ſuch other perſon :'as in the caſe of I hitley 
nd Lifts, M. 10 G. 2. In the indenture of apprenticeſhip, the fa- 1 
wer covenants to pay the apprenticeſhip money; the ſon covenants to gre 
account for his maſter's goods ; and in the doncluſion, the father and (1 
ton each bind themſelves for the true performance of all covenants Wil par 
and agreements therein. By the court: The end of binding the tice 
facher was to anſwer wrongs done by the fon, and he muſt anſwer for to 
any; and the covenant that each did bind himſelf muſt be fo, where Ot 
tie fon is bound to perform the thing for which the covenant was IF ! 
made; and this clauſe is uſually inſerted, that the covenants may hin 
be taken diſtributively, to wit, that each of the covenantors ; 
ihould perform his part; and this makes the covenant of the ſon bind the by 
tather, who covenanted for him as well as for himſelf, 8 Mod. 190. tak 
So in the caſe of Branch and Ewington, M. 21 G. 3. On an action 30 
of covenant by the maſter againſt the father of the apprentice, the inden- 
ture was in the common form of the ſtatute, the maſter covenanting to be « 
$1116 che apprentice meat and lodging, the father to find him cloaths and bu 
Wafhing, and the apprentice that he would ſerve faithfully; and for the dit 
truc performance of all and every the ſaid covenants; each of the faid 4 
pariies bound himſelf to the other. The breach aſſigned was, that be 
the apprentice had abſented himſeif from the ſervice. For the father it Wh. 
was contended, that the parties were only bound for the expreſs co- Wil Pro 
venants which they had i werally entered into. That it would be ab- ind 
Jard to conſtrue the general words fo as to render the father liable for U 
Þreaches of ſuch of the covenants as were to be performed only by wy 
tne fon. Ihe tame conitruction would render the father liable to the e 
n, Or "the lon to the tather, tor thoſe which the maſter was to per- Nin 
orm. In all covenants the intent: ion is to govern. The maſter has Wl VP 
aunt remedies belides an action of covenant "againſt the apprentice i | 
Ie 
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0 he abſent himſelf: He may, by application to the juſtices, have him 
puniſhed under the ſtatute of Elizabeth; or if he wants compenſation 
W tor the loſs of ſervice, he may compel him to make it up by ſubſe- 


quent * ſervice under 6 G. 3. c. 25. Lord Mansfield flopped the 


BF counſel who was to have argued on the other fide, and ſaid, nothing 
W was clearer than that the father was bound for the performance of the 


covenants by the fon. Douglas. 500. 1 


And as an infant may be bound by indenture, fo the apprenticeſhip 
may be determined by conſent of all the parties concerned ; which, in 


ET thc caſe of pariſh poor children, includes the parith ofiicers ; in other 


caſes, the father (or guardian), maſter, and infant. Burrow's Settle- 
ment Caſes, 502, 766: K. v. Fuſtices of Devonſhire. 
Where a maſter receives money of an apprentice of full age to va- 
cate his indentures, the relation is diflolved, though the indentures 
remain uncancelled. T. 17 G. 3. Cal. Caf. 32. 
But a covenant between the maſter and a third perſon, the infant not 


being party, maketh not an apprenticeſhip. 2 Salt. 479. K. v. Inha- 
bitants of Fleet. | 


If an apprentice is bound, it is not neceſiary to the validity of his in- 


denture, that the maſter ſhould ſign a counterpart. T. 17 G. 3. Cal. 
C/. 31. This was the caſe of a poor apprentice. 


| IF. Binding of poor apprentices. 


1. The churchwardens and overſeers, or the 
greater part of them, by the aſſent of two juſtices Power to bind. 
(1 ©.) may bind (A) any ſuch children, whoſe 
parents they ſhall judge not able to maintain them, to be appren- 
tices where they ſhall fee convenient, till ſuch man child ſhall come 
to the age of 21 (18 G. 3. c. 47.), and ſuch woman child to the age 
or 21 or marriage; the ſame to be as effectual to all purpoſes, as 


if ſuch child were of full age, and by indenture of covenant bound 


CCC 

2. And all perſons, to whom the overſeers ſhall 
by the 43 El. bind any children apprentices, may Power to take. 
take and keep them as apprentices. 21 J. c. 28. 
30. 6. 4. 22. | 

3. By the ſeveral ſtamp acts, the indenture muſt 
be on a ſixpenny ſtamped piece of paper or parchment; Indenture to be 
but is exempted from the additional ſtamps and /tamped. 
duties for money given with the apprentice. 

4. And where any poor cluld ſhall be appointed to | 
be bound apprentice by the 43 El. the perſon to Perſons refuſ- 
whom he is appointed to be bound, ſhall receive and ing to take. 
provide for him, and alſo execute the other part of the 
indentures; and if he ſhall refuſe fo to do, oath being thereof made 


ty one of * the churchwardens or overſcers, before two juſtices, he ſhall 1 


toricit 101. by diſtreſs and fale, by warrant [B] of ſuch juſtices, to 


de uſe of the poor of the pariſh or place where the offence was com- 


nutted; ſaving always to the perſon to whom any poor child ſhall be 


- 


appointed to be bound appreitice, if he ſhall think himſelf aggrieved 


thereby, 
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thereby, his appeal to the next ſeſſions, whoſe order therein ſhall be We 


final. 8 9 V. c. 30. f. 5. 

And as the churchwardens and overſeers have power to place out 
poor children, therefore they are proper judges of perſons who are fit 
to be their maſters; and thoſe are, all perſons, who by their profeſſion MR 
or manner of living, have occaſion to keep fervants; but the ſame 
are to be approved of by the juſtices, and if ſuch maſter is diſſatisfied. 
he may appeal to the ſeſſions. Dali. c. 58. 

1 39 Alinchamp's cafe. Two juſtices bound an apprentice to 


a merchant : He appealed to the ſeſſions, and the order was diſcharg- I 
ed. And now the court, on conſideration of the matter, confirmed 
the order of ſeſſions; becauſe the act having made perſons compella- 2 


ble to take apprentices, and given an appeal to the ſeſſions, it was in 


the diſcretion of the juſtices at ſeſſions to determine, whether it was 
or was not fitting to put an apprentice upon any one; and there- 


fore the court would not —_ what the ſeſſions had h but 
confirmed the order. 2 Salł. : 

M. 12 G. 3. K. and Botley. I he pariſh officers of Botley appoint. 
ed an apprentice to be boned to Edward Clnwerley ; who appealed to 
the leſſions. The ſeſſions diſcharge the appointment, and ſtate the 


caſe ſpecially: That it appears to them upon the evidence, that Ed. 


ward Clotuer ley reſides in the pariſh of Hound, but is owner and oc- 


cupier of an eſtate in the pariſh of Botley, of the yearly value of 30l. 
upon which there is an houſe inhabited by a weekly labourer of the 


faid Edward for the better managing the farm: That the ſaid Ed. 
ward did not reſide or lodge in the ſaid pariſh of Botley, but paid 


church and poor rates for the premiſes : That a very conſiderable part | 


of the lands of Botley is occupied by perſons reſiding in other parithes, 
In ſupport of the order of ſeſſions, it was contended, that the ſeſ- 
ſions have a diſcretionary power to judge of the fitneſs or unfitnels 
of binding apprentices to particular perſons ; ; and having by their 
determination declared, that Corberley ought to be relieved from the 


| apprentice, that had determined the queſtion, and the court could 


not entertain any queſtion of law about it. It was ſuggeſted, that the 


> only queſtion agitated at the ſeſſions and intended * to be referred to 
this court was, whether occupiers of land, not living within the pa- 
riſh where the land lies, are bound by law to take apprentices.— And 


it not appearing in the ſtate of the cafe, whether the ſeſſions had de- 
termined on the unfitneſs of that particular perſon, or on the point 


of law in general, of his not being liable in reſpect of his living out 


of the pariſh, lord Mansfield faid that there was no coming at the i 


point on that ſtate of the caſe by the ſeſſions; but he thought, if they 


had determined it on the latter ground, they had done very right. 
Mr. Juſtice Mien was of the ſame opinion, and obſerved how hard it 
might be to bind an apprentice on a perſon occupying lands in one 
rariſh, and being a houſekeeper in a very diſtant pariſh. Mr. Juſtice 


files aſſented. And the rule for quaſhing the order of ſeſſions was 


diſcharged, and the ſeſſions order confirmed. Bott. 389. Lofft. 79. 

B. 13 Ann. Q. and agel. It was moved to quaſh an order t! 
compel a perſon to take an apprentice, becauſe in the cloſe of the 
indenture it was faid, that the maſter, at the end of the term, fhal 


give | 


7 
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4 | give his apprcatice two ſuits of cloaths. Upon debate, the court 


BE held this to be ill; for the juſtices during the term of his appren- 
W ticcſhip cannot order him wages, they muſt only order him a main- 
tenance as an apprentice, and cannot order him any thing after the 

term is ended. So the order was quaſhed. Foley 205. x. Se. C. 
x8 a 5. In hundreds or other diſtricts incorporated | 

by particular acts of parliament for relief of the Binding in in- 

poor, where, by ſuch acts, power is given to bind corporated diſ- 

poor children apprentices ; the reſpective perſons, to tricks. | 
whom they ſhall be appointed to be bound, ſhall re- 

ceive and provide for them according to the indentures to be executed 

by the directors and acting guardians, and ſhall execute the counter- 

part of ſuch indentures : And if any perſon hall refule to receive ſuch 
apprentice, or to execute ſuch counterpart of the indenture ; he thall, 
on conviction on the oath of one of the ſaid directors, or acting guar- 
dians, or other credible witnefs, before two juſtices, forfeit 101. to the 
poor within ſuch incorporated diſtrict, to be levied by diſtreis. Saving 
always to ſuch perſon his appeal to the next ſeſſions, whole order there- 
in ihall be final. —And provided, that nothing herein ſhall extend to 
== compel any perſon to take any ſuch poor child apprentice, unleſs he 
be an inhabitant and occupier of lands, in the pariſh to which ſuch 
child belongs. 20 C. 3. c. 36. 1 
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* VJ. Money given to bind out por apprentices. 


By the 7 J. c. 3. All money given by any perſon to be continually 
employed for the binding out apprentices, ſhall be empioyed in manner 
following, unleſs otherwiſe ordered by the givers ; viz. All corpora- 
tions of cities, boroughs, and towns corporate, and in places nor cor- 
porate, the miniſter, conſtables, churchwardens, overſeers, or the 
molt part of them, thall have the nomination and placing of ſuch 
apprentices, and ordering of ſuch money; and if they ſhall not em- 
ploy the ſame accordingly, every Rex 0 offending thall forfeit 31. 
bs. 8d. half to the poor, and half to him that ſhall fue. /. 2. 


or two ſureties in double the fum, unto ſuch corporation, or to the 
other perſons appointed by this act in places not corporate, to take 
care of it, on condition to repay it at the end of ſeven years, or 


within the ſeven years, then within one year after ſuch death, and if 
. 2 ſhall die, then within one year after ſuch maſter's 
death. /. 3. | | 
And the ſaid money ſhall always be put forth in three months af- 
ter it ſhall come to the ſaid parties hands; and if there are not then fit 
perſons to be bound apprentices, within the places where the money 
given to be employed, it ſhall be diſpoſed of for binding ſome of 
the pooreſt children of any adjoining pariſh. /. 4. 
And choice ſhall always be made of the pooreſt children; and 
no ſuch apprentice ſhall be above 15 years of age when bound. /. * 
n 


* 69. 


And the maſter that ſhall receive the money, ſhall be bound with one 


within three months thereof; and if the apprentice ſhall happen to die 
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And the faid perſons, in places not corporate, ſhall yearly within; 
month after Eaſter, account to their ſucceſſors before two juſtice 
dwelling in or next to the place. |. 6. 

And if any of the truſtees ſhall break their truſt, or commit any 
offence for which no penalty is given by this act; any perſon ma; WP? 

etition the lord chancellor, who may iſſue a commiſſion to hear and 
determine the fame, and may levy the money miſemployed upon ſuch Hr 
detaulters, or otherwiſe upon ſuch able inhabitants of the place, as the; 
mall think fitteſt ; and perſons ING may appeal t. to * lord chan- 
ceilor. /. 7. 


* V 7. Bina Poor apprentices to the ſea-ſervice. 2 — 

ſha 

x. It ſhall be lawful for two juſtices, and for the 28 

Iho may be head officers in corporations, and for the church. M8 
beund. wardens and overſeers of the ſeveral pariſhes or town. 2 
ſhips, with the conſent of ſuch juſtices or head ofh- 7 

cers, to bind and put out any boy at the age of ten years or upwards, Hand 
or who thall be chargeable, or whoſe parents ſhall be chargeable, o WIT 
who ſhall beg for alms, to be an apprentice to the ſea- ſervice, to any art 
rde being maſter or owner of any ſhip or veſſel, until he ſhall at-. Nou 
tain the age "of 21 years. 2.& 3 Ann. c. 6. . 1. Whe 
And every perſon to whom any poor pariſh boy ſhall be put ap- 8 
prentice by the 43 El. may, with the conſent of two juſtices dwellng Neert 
near the pariſh where ſuch poor boy was bound, or with the like con- dn 
ſent of the chief officer in a corporation, at the requeſt of the maſter, PTE! 
his executors, adminiſtrators or aſſigns, by indenture aſſign over fuch of 1 
poor boy apprentice, to any maſter or owner of a ſhip or veſſel, uſing PP. 
the ſea- ſervice, during the remaining time of his apprenticeſhip. /. 6. , Nt 
| 3 2. And every maſter or owner of a ſhip, from 30 ſea- 
Ii ſio ſpall tate. to 50 ton burden, ſhall be obliged to take one ſuch] lent 
apprentice, and one more for the next 50 ton, and e. 

one more for every hundred ton ſuch ſhip ſhall exceed the burden of an ert 
hundred ton; on pain of forfeiting 10l. to the poor of the pariſh from with 
whence ſuch boy was bound. / 8. B 
But no maſter ſhall be obliged to take any ſach apprentice, under Py 

13 years of age, or who ſhall not appear to be fitly qualified both a er vi 
to health and fir ength of body for that ſervice. 4 An. c. 19. /. 1b. B 
3. The boy's age ſhall be inſerted in the inden- WW PP" 

Age to be in- ture, being truly taken. from a copy of the entri three 
ſerted i in the in- in the regiſter-book {where it can be had), which the 
denture, copy ſhall be given and atteſted by the miniſter 20 
without fee: And where no ſuch entry can be found 9. 

two ſuch juſtices, and ſuch head officers, ſhall as fully as they cn e 2! 
inform themſelves of ſach boy's age, end from ſuch information hal 5 


inſert the fame in the indentures. 2 & 3 An. c. 6. |. I. | | 

4. And the churchwardens and overſeers ſhall 00 por fu 

That money down to the mailer, at the time of the binding, ti 

ſhall dhe even ſum of 50s. for cloathing and bedding ; and the 

with kim. charges by this act appointed ſhall be allowed on their 
accounts, 2 & 3 An. c. 6. ſ. 2. 

5. The 


k APPRENTICES. 
3 p. The churchwardetis and overſeers ſhall ſend the 


indentures to the collectors of the cuſtoms at the port Indentures to be 
+ whereunto the maſter belongeth; who ſhall enter the reg:/ered. 
indenture in a book, and make an indorſement upon 

me indenture of the regiſtry therevf, ſabſcribed by him, without fee. 
And if he ſhall negk& or refuſe to enter ſuch indentures, and indorſe 
ine fame, or make falſe entries, he ſhall forfeit 51. to the poor of the 
pariſn from whence ſuch boy was bound. 2 & 3 An. c. 6. J. F. 


6. Such apprentice {hall be conveyed to the port to | 
which his maſter belongeth, by the churchwardens, Apprentire how 
and overſeers, or their agents ; and the charges thereof conveyed to the 
wall be paid as by the vagrant act of 11 & 12 . port, 

5 2 5 3 An. c. 6. 7 | «© ad £3 
172 G. 2. c. 29. is directed to be paid out of the general county rate. 
J. The counter part of the indenture ſhall be ſealed | 


tor of the port, and the coriſtable or other bfficer who be thenexecuted. 
carries the apprentice; which officer ſhall trahſmit fuch — 
Wcounterpart to the churchwardens and overſeers of the place from 
Vvhence the apprentice was boutid: 2 & 3 An. c. 6; .. 11 | 
= 8. And the collector or his deputy ſhall'tranſmit a eg 
certificate under his hand, to the commiſſioners of the Protection from 
admiralty, cbiitaining the name and age of ſuch ap- being impreſſed. 
prentice, and to what ſhip he belongs; and on receipt | 
apprentice till he attain the age of 18 years. 2 & 3 An. c. 6. ſ. 5. 
Alſo every perſon who ſhall voluntarily bind himſelf apprentice to the 
ſea- ſervice, ſhall not be impreſſed for three years from the date of his in- 
dentures ; which indentures ſhall be regiſtred, and certificates thercot 


certificates protections ſhall be made and given for the firſt three years, 
without fee. id. /. 15. + K NR 8 


ervice, before he bound himſelf apprefitice. 


#pprentice to ſerve at ſea, ſhall be exempted from being impreſſed for 
three years: and the commiſſioners, of the atlmiralty, on due proof of 
the We ſhall grant a protection accordingly, without fre. 
Da eee 

9. When ſuch pariſh or voluntary apprentice ſnal! 

be impreſſed, or voluntarily enter into the king's ſer- hen impreſſed 
ice, the * owner or maſter; his executors, adminiſtra- the mer to 


or ſuch of the apprentices, as ſhall upon due examina- 
n be. foutid qualified for the ſame, notwithſtanding their indentures of 
'pprenticeſhip.' 2 & 3 Am c. 6. .. 17. 5 
10. Such poor boys bound out, or aſſigned over, to | | 
he ſea- ſervice, until they ſhell attain to the age of 18 Exempred from 
Lars, ſhall be exempted from the payment of 6d. a , Od. uu. 
-onth to Groonawmich hoſpital, 2 & 2 An. c. 6. ſ. 17. | 
. ä 11. Every 


*, 


4 executed by the maſtet, and atteſted by the collec-  Counterpart te, 


of ſuch certificate, a protection ſhall be made and given gratis to fuch 


* my 
71. 


That is to ſay öut of the gaol and marſhalſea money; which by the 


given and tranſinitted by the collectör as aforeſaid ; on redeipt of hic 
But by 4 An. c. 19. No perſon of the age of 18 years ſhall have 
ny protection from beirig impreſſed, who ſhall have been in any fea- 
But every perſon not having before uſed the G who ſhall bind himſelf 


ors or aſſigns, ſhall be intitled to able ſeamens wages, have tue tages. 
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11. Every maſter ſo obliged to take ſuch apprentice, Ml 

Maſter to enter hall after his arrival i into any port aforeſaid, and befor 0 
his apprentices he clears out of ſuch port, give an account in hn , 
on clearing out. under his hand, to the collector, containing the names 
and number of ſuch apprentices as are there remaining 

in his ſervice, 2& 3 An. c. b. . 9. : 

12. And every cuſtom-houſe officer ſhall inſert a 

The fame. 4% be the bottom of their coquets,. the number of men and 
inſerted in the boys on Board their reſpective thips at their going out, 
coguet. deleribing the apprentices by their names, ages, and : 
dates of their -indentures, for which no fee ſhall be 

taken. 2 & 3 An. c. 6. ſ. 14. : 

13. And the collector in theport Mall keep a regiſter, ; 

Regiftry to be contaiuing the number and burden of all ſhips belong. 


kept in the 4 ho the port, together with the maſters or owner 1 6 
Ports. s, and alſo the names of all ſuch apprentices in Vr 
fach Shs. and from what Pariſhes and places they BW”. 

were ſent; and ſhall tranſmit (gratis) true copies thereof ſigned by him, ng 
to the quarter ſeſſioms, or to ſuch towns corporate, pariſhes, or places, % 
when and {o.often as he ſhall be reaſonably required ſo to do; and every ties 
collector refuſing or neglecting to ſenid ſuch. copy, ſhall forfeit 51. te the BI 
17 of the pariſh from whence ſuch boy was bound. 2 & 3 4 i fa 
6 ＋ E Har 
. Too juſtices near the port, and mayors d 47:4 

Differ ences be- towns. corporate, in or near adjoining to ſuch port to e 
tween fuck maſ- which ſuch ſhip or veſſel ſhall at any time arrive, may the 
ters andappren- determine all complaints of ill uſage from the maſter to 8W/** 
tices. ſach apprentice, and alſo of all fuch-as ſhall voluntarily iſ 
put themſelves apprentices to the ſea ſervice, and make ther 

fuch DOR: therein as they are now enabled by law to do, in other caſes 2 
between maſters and apprentices. 2 & 3 An. c. 6. ſ. 12. Ar 
156. All the penalties afgreſaid ſhall, by warrant e 

1 two juſtices of the county, city, or town corporate, by 
be levied by diſtreſs and fate. 2 & 34». c. 6. ſ. 18. m 

85 16. If any maſter who hath been obliged to take reſo 

Mofter dying. fuch pariſh boy an apprentice, ſhall die, during the Mette 
term ; his widow, or his executor or adminiſtrator, mer 
* 73. may aſſign over * ſuch apprentice to any other maſter who hath not his 4 
complement of apprentices. 4 An. c. 19. . x6. 8 
Note, By the 2 C. 3. c. 15. Maſters, apprentices, mariners, and pp. 
others 3 in fiſhing veliels upon the coaſts, are exempted, during mn 
ſuch their employment, from being impteſſed. /. 22, 255 2.4, 25. _ 
V. II. Differences between the mafter and apprentice. * 

Haier may clia- 1. A maſter may by law correct and chaſtiſe his ap- . 
Aiſe his @ 227 en- prentice, for neglect or other miſbehaviour, ſo it be FE 
ice. done with moderation: though-it doth not ſeem to be * Y 
{awful for the maſter or miſtreſs to beat any other ſer- A 


ant or full age. Lamb. 127. 1 Black, 428. 
2. The 


pPrer 
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28. The maſter may nat of his Ou auc diſtharꝑe 
= is apprentice, but. if they cannot agree, they may Whether he. 
proceed in one of theſe two ways; either upon the mor himſelf 
We thatute of the 5 El. . 4 * upon the ſtatute of cas difcharge 
5 7 20 G. 2. c. 19. N hit apprentiec. 
4 | By tg El pe If any: fuch meter Pall 
. uſe or evil intreat! his apprentice, or the (ard appren- Difference" he- 
bie oll have any juſt cauſe ta: compluin; or ths ap- tween: the mate 
brentice do net. his duty 10 his. maten, than the ſaid! ter and appren- 
vader or apprentice being grie ved, and en 21 ticeby 5 El. oz. 
complain, ſball repuir unte one juſtice (C D of the! = | 
= ty, ar ſa the mayor or ather head officer of tlie city, town' corporate, 
or market town, or other place where. the. maſter pellethᷣ; who E by 
is roiſdam and diſcretion take ſuol order and direction between the maſ- 
Wl tr} and his apprentice as. the equity-of the cauſe ſhall requirs : aud if 
r want of good conformity in the naſler, the ſaid juſtice: (or: head offi- 
een) cannot compound. and agree the matter, he ſhalt take. band of the ſaid 


rr ta appear at the next jeffions;. and. an his appearance, and hearing 
7 te matter there, iff it be ought meet to diſe 7105 the! ſaid apprentice, 
en the juſtices, or * four of. them at the leaft (1 4200) the fard: mayor or 
aher head officer; with the confent of three ather off kis brethran,. or men 
e reputation is fuck city, tatun carparate, ar market town, ſhall 
= ave power, in writing (E) under their hands and. ſaals, is pronounce 
aud declare, that they. have di . the faid apprentice from lis appren- 
ticehoad, and the cauſe thereof and the ſuid writing berg mrailed-by 
e clerk of the peace, or totun-ęlertz among/ft the recareb, al de a ſuj- 
went diſcharge f * the a Fre againſt lus maſter, has. executors au 
admin i/trators, default ſhall he found ta be wnthe. apprentice,. 
then the faid l , the ſaid mayor, or. other head. officer, with the 
AMatanas afareſaid, ball cauſe ſuch due correttzon and pres ſomant. ta be. 
: 1 unto him, as by thetr wi dm ang. Gſeretinn: hall be thought JN 
=_— * * any Juch mafter That i 185 any ſuch maſter. as is before menti- * 24: 4-28 
ed in this ſtatute, and in the trades therein ſpecified ;. and the former 
3 confined the ſenſe of the ſtatute to ſuch trades only, but the- 
atter adjudications ſeem to extend the equity thereof ta other trades not 
mentioned in the ſtatute ; as in the following inſtances : 
M. 7 IK. X. and Getely, On a certiorasi it was moved to quaſh, 
order of fefſions, for the diſcharge of one Edward Green from his 
apprenticeſhip to the defendant Gatch. The fact was, that-Gately was 
mountehank, and being at a place in Yorkfbire, where he kept a pub- 
Pick ſtage, Green was by indenture bound apprentice to him in this 
manner, viz, to Robert Gately, ſurgeon, to learn the trade he now uf- 
th ; 3 and immediately he went upon the ſtage, and ever fince continu. — © & 
ed in the employ. After which, being with his maſter Gately in Aid. 
leer, he complained to the juſtices, that his maſter did not teach him a 
be trade. Upon which thęy diſcharged him. This being done, Green 
et up the trade of mountebank him{elf. It was moved to quaſh the ar- 
er, the Juſtices being willing, bec aule they were impoſed upon. Anc. 
he exception wWas, "that the ſtatute of the 5 El. in diſchar ging ap- | 


Prent ices is confined, and extends only to apprentices mentioned | in that SY 
12 clauſe, 4 


* — _— S — ltd IX 


= = 
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clauſe, and there neither ſurgeon nor mountebank is mentioned: Ang 
tho' a ſurgeon may be a trade within the ſtatutes which a man cannot 
exerciſe without ſerving an apprenticeſhip to, becauſe that clauſe of the 
ſtatute is general ; yet this part of the ſtatute, relating to the diſcharge 
of apprentices, . extends only to trades there mentioned. By the 
court; The clauſe relating to the diſcharge of apprentices is general, 
and goes to all manner of apprentices, even to thoſe of merchants; 

but afterwards the court were of opinion, that the power of diſcharg- 
ing reaches only to the trades mentianed in the ſtatute, among which 
a furgeon is not mentioned; for that, tho' as to the ſerving ſeven 
years apprenticeſhip, a ſurgeon comes under the general term of arts 
and miſteries, yet the power of diſcharging reaches only to the trades 
particularly mentioned. 2 Salt. 471, 2. 

And H. 12 An. Q. and Furneſe. It was held, that the ſtatute ex- 
tends only to the trades therein mentioned ; and therefore not to a 
glaſs bottle maker. Caf. of S. 29. 

On the other hand in the caſe of R. and Collingbourn, M. 12 G. 
Exception was taken to an order of diſcharge, that the juſtices could 
not diſcharge the apprentice, becauſe the trade to which he was 
hound, ig. a glazier, was not within the ſtatute : But not allowed; 

7H. for though * formerly it was held, that the trade ought to be a trade 
within the ſtatute, yet the latter reſolutions have been otherwiſe. L. 
Raym. 1410. Str. 663. | 

Sha miſuſe or evil intreat his ann An apprentice to 2 
ſurgeon was ſent by his maſter to the Ea Indies It was adjudged, 
that the maſter cannot compel his apprentice to go beyond the ſea, 
except the maſter go with him; but he may ſend him to any pan 
of England. 13 Fa. Coventry and Windall. Brownl. 67. 

But otherwiſe, if it be expretsly agreed, or the nature of the ap- 

rrenticeſhip doth impart it; as if the maſter be a merchant adventy- 
rer, or ſailor. Hebart. 134. 

vil intreat.] E. 8. G. 2. K. and Ea ſman. An apprentice Was 
aiccbarged, the maſter having «fed him unkindly, and refuſing to pro- 
vac 197 and entertain him: But by the court, this is not a goed 
round for the diſcharge : for there is a power to oblige the maſter to 
<<eve and entertain the apprentice, and wing him aan do is too looſe. 
81 1914. ' 

Ir the apprentice do not his duty to his mafter.] T 4 G. K. 
and inhabitants of Hales Owen. An order reciting that 75% Hig- 

was bound out by indenture, as the ſtatute requires, to Fohn 
Parks, and being lame, and having the king's evil, and in the opinion 
af firgeons incurable, therefore the juſtices d ſcharge the maiter from 
s apprentice. It was moved to confirm the order, becauſe the ma- 
zer cannot then have the end of the binding, which was, the ſervice of 
13.5 apprentice, But it was anſwered, that the ſtatute only impowers 

ite juſtices to diſcharge for miſbehaviour, and not for ſickneſs. : And 
ciraihed by the court; for the maſter takes the -apprentice for better 
ind Wor ſe, and is to provide for him in Locate and in health. 
. 09. 5 
; $a repair unte one feſtice.] Upon ans e made at the ſeſſions 


Ae Ciſel:arge an apprentice, it did not car, that he applied himfelt 
PI 55 appear, * 
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. juſtice firſt. And Hot: Ch. J. was of opinion, that the juſtice. 
each power to make an order, and if obeyed by the maſter, then the 
eſſions can have no power; if diſobeyed, then the juſtice upon com- 
lint may bind the maiter to the ſeſſions, and that the ſeſſions have no 
over otherwiſe. 1 Salk, 67. * 
7. 13 V. K. and Johnſon. Exception was taken to an order for 
iſcharging an apprentice, that the complaint was made originally at 
eſſions, without any. previous application to a ſingle juſtice out of 
Wefſions : Holt. Ch. J. delivered the opinion of the court, That the 
rder was good; if it had been a new queſtion, he ſhould have held 
prior application to ſome juſtice out ofiſeſſions neceſſary; but * after ,, 6 
Wo many orders affirmed in this court, which have been otherwiſe, it 76. 
s too late to unſettle that now. 1 Salk. 68. 5 i 
= So alſo in the caſe of K. and Gill, H. 5 G. It was faid by 
Whe court, It hath been fo. often reſolved, that the ſeſſions hath an ori- 
inal juriſdiction, that we will not ſuffer it now to be made a queſtion, 
Hough it might be doubtful upon the ſtatute itſelf. Str. 14% 
And, T. 12. G. X. and Davie, The court agreed, that it is a 
point not now to be diſputed, that the ſeſſions hath an original juriſ.- 
diction to diſcharge apprentices. Str. 704. And by lord Hardwicke 
Ch. J. in the caſe of K. & Eaſinan, H. 8. G. 2. This determination 
s right; for the application which the act directs ta be made to a 
Private juſtice, ſeems to mean only to arbitrate and accommodate the 
Hiſpute. The ſtatute ſays, if he cannot compound the matter, he is 
o take bond for the parties appearance at the ſeſſions, ſa that they 
are not to take it by appeal. Caſes in the time of lard Hardwicke, 
——ů Bp” ns UA OWNS hint e Tea 
Or to the mayor or other head officer. ] M. 12 G. K. and Colling- 
urne. An order of ſeſſions was made at Hick's Hall, for the diſ- 
Wharge of an apprentice to a freeman of the city of London, and who 
vas bound and inrolled tnere. And the order being removed into the 
Wing's bench, the queſtion was, whether the court of ſeſſions at Hick's 
Hall hath any: juriſdiction to difcharge an apprentice to a freeman of 
ondon (eſpecially. as there is a faving in the act, of the cuitom of 
he city of London) ; or whether he ought nat to be diſcharged by the 
. ayor's court only. It appeared that the apprentice lived with his 
naſter out of the city of London, and within the juriſdiction of the 
uſtices of Middle ſex. To this exception it was anſwered, that the 
tatute doth not regard where the binding or inrolling is, but gives the 


Hariſdiction expreſly to the juſtices where the maſter lives; and if 
nis did not belong to the juſtices -of Middleſex, where the maſter 
n ives, there would be a failure of juftice : for neither the chamberlain, 
or any other city magiſtrate, have pawer to compel the maſter's ap- 
xt WP carance before them.” The court affirmed the order of diſcharge, and 
aid they would not take away the juriſdiction . of the mayar's court, 


out only give a concurrent juriſdiction to the juſtices for the county. 
nd it would he very inconvenient, to have apprentices to a freeman 
dt London, who are bound there, and who live in diſtant counties, 
dbliged to come up to the mayor's court to get themſelves diſcharg- | 
d And the words of the ſtatute are very plain; for they give the 5 
ſurudiction to the juſtices where the maſter dwelleth. Str. 663. FE . 
' | . ; 8 | ho t 


tage of his own obſtinacy ; and it would be very hard, that ſuppoſ-. 
ing the maſ er is profligate, and runs away, the apprentice ſhall never 


cauſe it did not appear that the maſter was preſent or ſummoned, 


78. 


deed, cannot be diſcharged but by deed, that is, by: order under ie 


quaſh an order made for the diſcharye of an apprentice. The queſtion i 


after one juſtice out of ſeſſions hath endeavoured to compoſe the mat. if 


Aides, there is another remedy, to proceed on the regognizance which 


ſeſſions did order an apprentice to be difcharged, and that the maſle 
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* 197, hs ſhall by his wiſdom and diſcretion take ſuck order aud direGiin . 


between the maſter and his apprentice as the equity of the caſe ſhall 
require. ] Hereupon the juſtice, if he fees eauſe, may, by conſemt if 
of the maſter, diicharge the apprentice from his apprenneeſhip : but 

this muſt not be by a verbal diſcharge ; for the apprentice being by 


hand and ſeal of the juſtice. Dalt. c. 58. 6 Mod. 182. 

If for want of goed conformity in the maſter. ] If the maſter is dif. 
ſatisfied, he may have the matter transferred to the feſfions :. but hen 
is not the like option given to the apprentice ; and the reaſon ſeems ra! 


be, becauſe the apprentice being moſt commonly an infant, the lar Wi. 


preſumes that the juſtice is more capable of judging what is for thi 
infant's benefit. % PH OE DD © dy lod = | 
 Oa his appearance} E. 13 V. Ditton's caſe. It was moved of 


aroſe upor the clauſe of the ſtatute which directs, that upon appear- Wi; 
ance of the maſter, the apprentice. may be diſcharged by four juſtices, i 


ter in difference. And in this caſe it was objected, that Ditton thei 
maſter was bound over to appear, and did not; and: the juſtices hae 
but a limited juriſdiction, and it is expreſly directed by the act, that 
the diſcharge is to be made on the appearance of the maſter; be. 


is forfeited by not appearing. By the court: The a& muſt have ii 
reaſonable conſtruction, ſo as not to permit the maſter to take advan-Wah 


be diſcharged. 2 Salk. 490. 
H. 5 G. K. and Gill. An order of ſeſſions for diſcharging an ap- 
prentice was quaſhed, becauſe it did not ſet forth, that the maſter was Mini 
ſummoned, or did appear. Str. 14% | 
do alſo, E. 8 G. 2. K. and Eaſman. The order was quaſhed, be- | 


which it is plain the act intended he ſhould be. Str. 1013. 

Inrolled by the clerk of the peace.} T. 4 G. K. and inhabitants ut 
Hales Owen, The order of diſcharge was not inrolled ; and by the 
court for that reaſon keld ill. Str. c- . | 

Shall be a ſufficient diſcharge for the apprentice againſt his maſter.) 
But as the juſtices may diſcharge the apprentice from his maſter, fot 
ill uſage ; fo alſo they may * diſcharge the maſter from the appreniice 
for evil and diſorderly behaviour. Read. Appr. EN. 

Diſcharge.) T. 13 W. K. and Fehnjon. Exception was taken to 
an order of diſcharge, that the juſtices had ordered money to be fe- 
turned: But by the court, the order is good. And Holt Ch. J. fad 
he never doubted of that matter, for it is a power conſequential upon 
their juriſdiction to diſcharge. 1 Halt. 66. 

But in the caſe of X. and YVandeleer, MH. 4 G. The juſtices at the 


having received 5]. with him, ſhould refund gt. as à further proviſion i 
for him. This was moved to be quaſhed, becauſe the ſtatute which 
gives the juſtices power to diſcharge, gives them no authority to order 
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ay money to be returned. By the court; it is very hard, that if the 
maſter miluſeth his apprentice, the next day after he is bound, he 
could pay back nothing if he is diſcharged : It will be an gncourage- 
nent to maſters to treat their apprentices ill; but the ſtatute being 
ment, the order muſt be quaſhed. Str. bg. | | 
 Neverthelefs, this doctrine of refunding ſeemeth now to be eſta- 
bliſhed; as founded on great reaſon, tho“ not exprefly mentioned in 
the act; for the juſtices being authorized to diſcharge according 10 
Wir diſcretions ; when the end of the apprenticeſhip cannot be at- 
trained with one perſon, it is but juſtice the maſter ſhould return 
port of the money he has received with his apprentice, to place him 
out with a new maſter. 2 Bac. Ar. Maſter and ſervant. 
= And inthe caſe of K. and Ames, T. 7 G. 2. it was held, that an order 
of the maſter to return money is good, tho? it is not averred that he 
vad any with the apprentice : for the order being to return money 
Wis a neceffary proof of the receipt of it; and the juſtices in their 
erders are not obliged to ſet forth all the ſteps they take in their pro- 
Weeedings, there being nothing in the act which makes it neceſſary; 
Ind there is a known and eſtabliſhed diſtinction between orders and 
| In the chancery. Jan. 22, 1745. Ex parte Sazadby. The petitionery 
n the tenth of 3 1744, was put apprentice to Ward, à beok- - 
eller at 7774, and the ſum of 80l. was given with him as an appren- 
ice for 7 years. In July following, a commiſſion cf bankruptcy was 
aken out againſt Yard; and being declared a bankrupt, affignees were 
hoſen, who fell off the bankrupt's effects, and he is now the ſupervi- . 
or of the preſs to the purchaſer, and becomes mcapable of . . 
ng his part of the contract, nor is the petitioner able to raife any 
oney to put * him out an apprentice to another maſter, and the com- + 79 
iſſion being a recent one, probably no dividend may be made in a T 
ear, or a year and a half; fo that all this time will be loft to the pe- 

itioner. Upon theſe circumſtances, the petitioner prayed, that on de- 
Jucting rol. aut of the gol. for his board with the bankrupt during 
he ſix months he lived with him, the aſſignees ſhould be ordered to 


of bay him the ſum of 7ol. out of the effects of the bankrupt already 
he Wome to their hands, and not oblige him to prove it as a debt under 


he commiſſion. The lord chancellor Hardwicke was at firſt doubtful, 
d ſeemed inclined to grant the petition, but on ordering ſearch to be 
ade for precedents, and ſeveral being produced wherein it was dire t- 
d that apprentices ſhould come in as creditors only, after deducting 
pr the time they lived with the bankrupt, upon the remaining fum ; 
was ordered accordingly in this cafe, and. that the petitioner ſhould 
e admitted a creditor for 7ol. only; r Athyns. 149. 7 BASH 
Shall cauſe due correction and puniſhment to be admin iſtre.] This 
ing left indefinite, it ſeemeth moſt appoſite, that the juſtice com- 
it che apprentice to the houſe of correction for a time, to be kept 
hard labour, or otherwiſe corrected as the nature of the offence 
1 require. f | | a . 


7: Ht 55 4 By 
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Differences be- 4. By the 20 G. 2. c. 19. On complaint (F) wil 
tween the ma- two juſtices, by any pariſb apprentice or other a5 :. 
ſter and ap- prentice upon whoſe binding put no larger a ſum thu 
prentice by 20 5l. was paid, concerning any miſuſage, refuſal of nM 
Geo. 2. c. 19. cefſary proviſion, cruelty, or ether ill trentment, ti 
„ may ſummon (G) the maſter or miſtreſs id appear be. 
fore them at a reaſonable time to be named in ſuch ſummons; and a 
proof upon oath of the truth of the ſaid complaint (whether the maſt 
or miſtreſs be preſent or not, if ſervice of the ſummons be alſo mn 
oath proved) the ſaid juſtices may diſcharge (H) the apprentice by war. 
rant or certificate under their hands and ſeals, fer. which warrant © 
certificate no fee fhall be paid. ſ. 3. L ge L 
And ſuch juſtices on complaint (J K) on oath by any maſter or nil. 
treſs, againſt any fuch apprentice; conterning any miſdemeanor.. mil. 
carriage, or ill behaviour, may hear and determine the ſame, ani punifilf 
the offender, by commitment (L) to the houſe df correction, there to r. 
main and be corrected, and held to hard labour for a reaſonable tim 
not exceeding ene kalendar month, or otherwiſe by diſcharging (M 
ſuch apprentice; f. 4. „„ e 
Perſons aggrieved by any determination, order or warrant of ſuch 
juſtices (except any order of commitment) may appeal to the next ſe. 
* 80. ſions, who may award cofts to * either party not exceeding 40s. to be 
levied by diſtreſs and fale. . 5. 1 8 : 
And no certiorari ſhall iſſue to remove any the ſaid proceed. 
ings. /. 6. e aorta; hem Let | 
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„ 5. If any apprentice of | huſbandry; or of any ar 
Apprentice flee= or occupation aforeſaid, ſhall flee into any ' other 
ing into another ſhire, the juſtices, mayors, or other head. officers 
ſhire, being juſtices, may iſſue writs of capias to the ſhe-if 
riffs of the counties or other head officers of th: 
places whither he fhall ſo flee, to take his body, returnable befor: 
them at what time fhall pleaſe them; fo that if he come by ſuch 
proceſs he may be put in priſon, till he find ſufficient furety well and 
honeſtly to ſerve his maſter. 5 El. c. 4. . 475 . e : 
And by. the 24 G. 2. c. 55. If a quitice fhall iſſue a warrant 
againſt fuch perſon, and he ſhall efcape into another ſhire ; the con-] 
ſtable or other perſon, on having the warrant indorfed by a juſtice in 
ſuch other ihire, may arreſt him there, and carry him before a juſtice 
in ſuch other ſhire, if the offence is bailable, to find bail, or elſe ſhal 
carry him back betore a juſtice in the ſhire from whence the warrant 
did firſt iſſue. | | 


6. Feb. 3. 1747. Hill. and Allen; In chancery. 
Hyprentice The bill was by an apprentice, who againſt his ms 
leaving his mas ſter's conſent quitted his ſervice of a fhipwright, be- 
fier's ſervice, fore his time was out, and went on board a pri 
the maſter is vateer, which took a very conſiderable prize, whose 
entitled to his hare thereof, being 12001. the maſter claimed. B 
earnings. lord Hard wicke: In general, the maſter is entitled to 
5 all that the apprentice ſhall earn; conſequently, 1 
he runs away, and goes to a different buſineſs, the maſter is intitle! 
at law to all his earnings. And in tlis caſe, his lerathip ſaid, there 
wal 
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was nothing in equity to relieve. But he ſaid he would ſend the 
caſe to be tried at law, unleſs they would agree to compound the mat- 
ter, which he recommended to them, and thought, as the boy's 
ſhare of the prize was ſo very large, the balance _—_— to be in his 
favour. And the maſter agreed to accept 450l. 1 Yezey, 83. 


= 


7. By the 6 G. 3. c. 25. If any apprentice ſhall 
abſent himſelf from his maſter's ſervice, before the Apprentice 79 
term of his apprenticeſhip ſhall ws ny ; he ſhall, /erve beyond his 
at any time thereafter, whenever he ihall be found term, for the 
(ſo it be within 7 years after the expiration of his fime that he 
term), be compelled to ſerve his faid maſter, for fo abſented. 
long time as he ſhall have abſented himſelf ; unleſs _ | 
he ſhall make ſatisfaction to his maſter for the loſs he ſhall have ſuſ- 
tained by ſuch abſence: And if he ſhall refuſe ſo to ſerve, or to 
make ſatisfaction, the maſter may complain upon oath to one juſtice 
where he ſhall reſide; who * ſhall iſſue his warrant for apprehending & 81. 
ſuch apprentice. And ſuch juſtice, on hearing the complaint, may 
determine what ſatisfaction ſhall be made to ſuch maſter by the 
apprentice. And if the faid apprentice ſhall not give ſecurity to 
make ſatisfaction according to ſuch determination; ſuch juſtice may 
ſe. commit him to the houſe of correction for any time not exceeding 
be three months. 5 = „VF 
= Perſons aggrieved by ſuch determination, order, or warrant of the 
ed. juſtice (except any order of commitment), may appeal to the next 
ſeſſions, giving 6 day's notice to the juſtice and to the parties; and 
ar entring into recopnizance, within 3 days after ſuch notice, before a 
her BY juſtice, with ſufficient ſurety to try the appeal at, and to abide the 
den order or judgment of, and pay ſuch coſts as ſhall be awarded by the 
he. juſtices at ſuch ſeſſions ; Which faid juſtices, at their ſaid ſeſſions, 
the 0n proof of ſuch notice given, and of entring into ſuch recognizance, 
oe {hall hear and determine the appeal, and give ſuch relicf and coſts 
uch to either party, as they ſhall judge reaſonable. And their determi- 
an! nation ſhall be final and concluſive to all parties concerned. 
Provided, that nothing herein ſhall extend to the ſtanneries in 
an Devon or Cornwall; or to impeach or leſſen the juriſdiction of the 
on. WY chamberlain of London, or of any other court within the ſaid city, 
n touching apprentices ; nor to any apprentice, whoie maſter thall have 
tice received with him the ſum of 10l. Ps 
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hal cn 85 
Aut VIII. Apprentice ſtealing his maſter's goods. 
ery | By the 21 UH. 8. c. 7. Servants going away with their maſter's 


* goods, with intent to ſteal them, ſhall be guilty of felony; but not 
he. to extend to apprentices, 30 

pri And by 12 An. ft. I. c. 7. Perſons ſtealing to the value of 40s. 
oe being in a dwelling houſe or outhouſe thereto belonging, tho” ſuch 
By houſe be not broken, and tho* no perſon be therein, are excluded 

| 10 from the benefit of clergy. But this not to extend to apprentices under 
FR {ten years of age. ; 1 
Hef But if they be fifteen years of age, they ſhall be guilty as other 
\cre perſons. 


vial Vor.-1, 1 TX. tnticing 
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LX. Inticing away an Apprentice. 


The inticing, of an apprentice to depart from his maſter, is not an 


* offence of a public nature, for which an indictment will lie; but the 
| 82. party's remedy is by an action on * the cafe, which he may well main- 
tain. 6 od. 182. Burreto, Mansjf ld, 1306. « 


X. Alſgning Apprentices (N). 


The maſter aſſigning, and the apprentice himſelf conſenting, - Will 
not make him an apprentice to the aflignee within the fifth of EI. But 
by the cuſtom of London, he may be turned over to another. Dal. 
c. 58. 

And an aſſignment to the ſea ſervice is good by act of parliament, 
as is before mentioned. 

E. 3 G. K. and Barnes. Order re ned on a certiorari: It is re- 
ſolved by the juſtices at the ſeſſions, where a perſon was bound an ap- 
prentice to Barnes by the parith officers, and Barnes had aſſigned him 
to another, that the aſſignment is void, and they direct Barnes to 
take his apprentice again. But by the court; The ſeſſions had no 
power to judge of the validity of a deed, or to hinder a man from 

aſſigning his apprentice. The covenant to provide for him is well 
perfor med, if the perſon to whom he is bound aſſigns him to ano— 
ther to provide for him. Wherefore the order was quaſhed. . Foley, 
I$8. arr. 44 > 

For the juriſdiction of the juſtices extends no farther, than to com- 
pel the maſter to take care of his apprentice ; but in what manner he 
docs it, whether in his own houſe or otherwiſe, is nothing to them, 
But if the aſſignee of the apprentice doth not provide for him, the firit 
matter may be compelled to GO it, and he may take his remedy over. 
x §/. C. 110. 


X J. Maſter dying. 


Tt ha t kcen ſaid, that if the maſter dies, the apprentice goes to tlie 
executor or adminiſtrater to be maintained, if there are aſſets; but 
the executor or adminifirator may bind him to another maſter for the 
remaining part of his time. 

And in AH. 10 IV. K. and Peck. Eyre J. held, that an apprentice- 
\: Pp. is a perſonal truſt between the maiter and ſervant, and determines 
ty the death of either of them; and by the death of either of them, 
the end and deſign of the apprenticeſhip cannot be obtained, and it 
may be the executor is of another trade; he admitted covenant would 
lie againſt the executor, but in that there is no inconvenience, becauſe 
the exccutor may make his defence by pleading no aſſets, or debts of 
* J7, a higher nature. 7/2 C. J. * ſaid, that by the cuſtom of Londen, the 
executor Mall put the apprentice to another maſter of the ſame trade; 
and that in other places, it would be very hard to conſtrue the death 
of the niaſter to be a diſcharge of the covenants; 3 he ſaid, it had oy 
= 
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held, that the covenant for inſtru tion failed, but that-he ſtill contiz 


nues an apprentice with the executor, as to maintenance. 1 Salt, 66. 
E. 20 C. 2. Baxter (widow and executrix) againſt Burfield. In 
debt on bond, conditioned for Matthias Anderjon's performance of 
the covenants in an indenture of apprenticeſhip, whereby he was 
bound to the plaintiff's teſtator, who was a mariner; the defendant 
pleaded, that Anderſon ſerved faithfully to the death of the teſtator : 
plaintiff replied, that fince the death of the teſtator, Anderſon had ab- 
ſented from her ſervice : to which there was a,demurrer, And after 
argument at bar, Lee Ch. J. delivered the reſolution of the court, 
viz. That they were all of opinion the defendant ſhould have judg- 
ment, and that the executrix could maintain no fuch action. The 
binding was to the man, to learn his art, and ferve him, without any 
mention of executors. And as the words are confined, fo is the na- 
ture of the contract; ſor it is fiduciary, and the apprentice is bound 
from a perſonal knowledge of the integrity and ability of the maſter, 
H. 8 An. Herne and Blake; an award that an apprentice ſhould be 
aſſigned, was held void; unleſs there was a cuſtom, or the. concur- 
rence. of the apprentice. And they held, it was not material, that 
according to Cre. Eliz. 553. the aſſets were liable on the maſter's co- 
venant to maintain. Therefore judgment was given for the defendant. 
Str. 1266. 2 EE: el „„ : 

Note, the words in Cro. Elix. 553. are theſe: A covenant lies 
2gainſt an executor in every caſe, altho' he be not named; unleſs it be 
ſuch a covenant as is to be performed by the perſon, of the teſtator, 
which they cannot perform. | „ | 
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WH Butinthecaſe of E Bridgeford and Orfton, 7. 13 C. 2. The 
he BW matter of a pariſh apprentice dying inteſtate, his widow, without any. 
n. adminiſtration, taken out, aſſigned the apprentice to Edward George, 


+ who, with the conſent of the apprentice, aſſigned. him over, by verbal 
.- I ercement, to Thomas Baggaley at Eaft Bridgeford, for the remainder 
ot bis term of nine years: And he accordingly lived, with the ſaid 
Thomas Baggaley at Eaft Bridgeford, and ſerved out his time there, 

which far exceeded forty days. This was unanimouſly holden to be a 
good ſettlement at Eæſi Bridgeford; ſince to this aſſignment, 'tho? only 


e verbal * one, there was the conſent of all the parties concerned; and. 8 
„K lived and inhabited at Eaſt Bridgeford under the terms. of che ap- 4* 
ne Prenticeſhip, as an apprentice bound according to.the ſtatute. Burrows, 

=_ M727 Caf. 133. ; ns | | 

E. 26 CG. 2. Eakring and Selſon. Two juſtices make an order to. 


ne remove George IWitworth'trom Eckring to Seon. Upon appeal the 
m. ſeſſions diſcharge that order. The caſe Was 3 the ſaid. George Mit- 
tet, was put out a pariſh apprentice to Richard Tomlinſon of Eat-. 
ug e, till his age of 29 years. He ſerved his maſter under this inden- 
ue dure for ſeveral years at Zakring. About three years before he at- 
mn tained 20 years of age, he ran away from his maſter, and loitered for. 
the! fume time about the country. In the mean time his maſter died. 
TR And at Martinmas after, the ſaid Wittborth hired himſelf as a ſervant 
am O /7 "liam Flint of Seſſan for a year, and ſerved him that year at 
«cn BY £77 and received all his wages 5 his own uſe, the executors of 
oy Tomlinſin taking no notice of * ut he had not, at the . 

1 2 * 


1 
{ 
} 
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ſer aforeſaid, reverſe the original order. But by the court the order of Mici 
ſeſſions was quaſhed ; for that after the maſter's death, the apprentice WW: 
was at liberty to hire. himſelf, and as he was hired for a year, and ſerv. 


of the apprentice, during the time he Yves with his maſter.” Cha. 
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ton of the faid ſervice, attained his age of 20 years. And the ſeſſions 
being, of opinion that the ſaid George WWitwerth did not, by virtue of 
fuch hiring and ſervice at Seiſon, gain a ſettlement in the parith of Se/. 


ed a year in Selſon, his legal ſettlement was there. Apprenticeſhip is a 
perfonal truſt between the maſter and ſervant, and is determined by the 
death of either maſter or apprentice. The counfel who were to have 
ſnewn caufe againſt quzſhing the order of ſeſſions, owned that it was 
not defenſible. Burrow's Set. Caf. 320. 3 

7. 14 C. 3. Wrexham and Chir. An apprentice bound for three 


years, without any confideration, to a flater at JFrexham, ſerved under 4 
the indenture for nine months. Then his maſter died; and he conti- Nui 


nued a fortnight with the widow, to complete the work unfiniſhed by 
his maſter. His miſtreſs then told him, having no further employment 
for him, that he muſt not ſtay with her, and he was at liberty to go 
where he thought proper. On his going away, he told his miſtreſs MM 
that he was going to his father, who was a ſlater. There was no par- 
ticular agreement between his father and his miſtreſs, nor the inden- 
ture delivered up. His father then lived in the pariſh of Chir4, and 
he continued with him there two or three years. The court held that 
his ſettlement remained at ZY7exham. The widow does not appear to 
have had any intereſt ; and no adminiſtration * ee to have been 
taken out. Bur. Set. Cal. 78. | | 4 
In the court of chancery: MH. 30 C. 2. In the caſe of Soom againſt 
Bawden and Eyles. The maſter received with the apprentice 250l. 
and died within two years, the apprentice having for that time been 
employed only in inferior affairs. It was decreed, after debts on ſpeci- 
alties paid, that the executors repay the 250l. as a debt due on ſimple i 
contract: deducting after the rate of 20l. a year, for the maintenance 


Ca. Finch. "39%: | 
ATI. Apprentices ſetting up their trades. 


By the common law, no man may be prohibited to work in any 
iawful trade or in more trades than ons, at his pleaſure. 11 Co. 53. 

So that without an act of parliament no man may be reſtrained, 
either to work in any lawful trade, or to uſe divers miſteries or trades; 
therefore an act of parliament made to reſtrain any perſon herein, muſt 
be taken ftrictly, a cd not favourabiy as acts made in affirmance of the 
conumon law. 

Ihe reſtraining clauſe in the ſtatute of 5 El. c. 4. is as follows: It 
Hall not be latufisl 19 any perſon, to fot up, CAPS, «fo or exerciſe, any if 
erat, nitfte % or neenpation 2970 uſed 63 occupied within the realm of | 
E ngland nN WW alcs, except he foall have been brought up therein ſeven 
wears at ihe leaſt as an # rentice by this /tatiite, nor to ſet any perſen 
on work therein, except he ſhall have been apprentice as aforeſaid, o. 
elſe | cving ferved as an appremtice «vill become a Journeyman, or hired 


i the nv; on pain of 405. @ month, half ta the & rigs and half to 1755 
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6, ſhall fur in the ſeſſions, or other court of record; or if it it in 4 
bun corporate then to be diſpoſed of as other fines by the charter. |. 31. 


It ſpall not be lawful] This is a negative clauſe, and no one ſhall ex- 


eise a trade againſt it, unleſs by virtue of a cuftam as the widows of 
adeſmen, who by cuſtom carry on the trade of their huſbands, which 


e court held not to be within this ftatute. 2 Salt. 610. Re 
To any perſon} But by the 15 C. 2. c. 15. Hemp workers of all 


Finds, net makers, and makers of tapeſtry hangings are excepted; who 
Fay ſet up without _"_ ſerved ſeven years. 1 * 86 
A . All officers, mariners, and foldiers, who MY 
aue been employed in his majeſty's ſcrvice, and not deſerted, may ex- 
eiſe ſuch trades as they are apt for, in any town or place. 

And by 6&7 V. c. 17. An apprentice diſcovering two offenders 
iilty of coining, fo as they be convicted, thall be deemed a freeman, 


* And by 3 G. 3. c. 


nd may exerciſe his trade as if he had ſerved out his time. f. 12. 
To ſet up, occupy, uſe, or exerciſe] 7. 9 G. 3. Beach and Turner. 


3 Dn an action brought for exerciſing a trade, without having ferved an 
prenticeſhip, it appeared that the defendant was only a journeyman. | 
Ind the queſtion was, whether the ſtatute extends to journeymen, or 


ly to mafters? By the court: The ſtatute was meant to prevent 


4/75 only from ſetting up trades, and did not intend to give a penal- 
= againſt both. There is great difference between letting up 2 trade 
nd working in it: A man may work in it, by doing a very trifling 
art. A journeyman doth not exercife the trade upon his own account, 
Mut for his maſter. Burr. Mansf. 2449. 5 yy 

And it is not material, as to the maſter, that the journeyman hath 
Fred ſeven years; for if the maſter himſelf hath not ſerved ſeven 
ars, he is reſtrained by the ſtatute to work as a trader either by him- 
f or others; for the intent of the act is, to annex the benefit of trade 
ſuch as underwent the hardſhip of learning it, thereby to encourage 
bour in youth: And few would undergo the trouble of being appren- 
Nees, if they might employ others to work for them. T. 3 V. Habbs 
Wd Dung. 2 Salk. 610. 1 


If a man uſe the trade of a tallow chandler, baker, brewer, or any 


ther lawful trade, or manual occupation, for his own uſe, or for the 
Wc of his family, without ſelling any for luere and gain he may lawful- 
do it; but he cannot retain an apprentice therein; but he may hire 


2 to be his ſervant, who is ſkilful in that trade or occupation. 
0 129. „ | PEST 
In like manner a perſon brought up to the trade may take a partner, 
ho hath not ſerved an apprenticeſhip to the trade, provided the part- 
er ſhare only in the profits or loſs of the buſineſs, and do not actually 
erciſe the trade. As in the caſe of Reynard and Chaſe, M. 3o. G. 2. 


In action of debt was brought againſt Chaſe, for a penalty on the act, 


r exerciſing the trade of a brewer, without having ferved an appren- 


Wiccihip. On a ſpecial verdict, it was ſtated, that the defendant Chaſe 
nd one Coxe were partners in the trade; that the trade was carried on, 
nd had been * for four years carried on, in their joint names ; that 


lone did ſerve an apprenticeſhip to the trade, but Chaſe never did; and 
hat Coe is a working brewer, and was paid a ſalary for his labour, 
hich falary was always deducted, and allowed to him, previous to a 

| | _ diviſion 


2 
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diviſion of the profits; and the entries at the exciſe office were in their 
joint names: but that the defendant /n Chaſe never exerciſed the trade 
_ himſelf (which was wholly managed and carried on by C ; but only il 
fhared the profits, and ſtoed the riſques of the partnerſhip. The quef. | 
tion was, whether the defendant Fo47: Chaſe is within the act, upon this | 
By lord Mansfield Ch. J. The defendant is to 
ſhare the profits with C, in moteties ; and is liable to the debts of the 
_ Fartnerſhip : But it is expreſly found, that during all the time charged 
he never acted in or exerciſed the trade. He was not by the terms of 

his agreement, to act in the trade. The other partner was to do the 
whole, and had a particular falary on that account. It is not found, 
that either Cee, or any ſervant under him, was ſet to work by Chaſe; M 
nor that Chaſe did any act whatever of exerciſing the trade; he was 
only concerned in the profits. Now though this may be, to ſome pur- iſ 

poles, exerciſing a trade, in reſpect of third perſons who deal with the 


ſpecial finding? 


partnerſnip as creditors, and within the meaning of the ſtatutes con- 


cerning bankrupts; yet the preſent queſtion is, whether it be exerciſins M 
a trade contrary to this act. In the argument of this cauſe it hath been 
well obſerved, that this is a penal law; that it is in reſtraint of natural 
right; that it is contrary to the general right, given by the common law 
of this kingdom, To which I will add, that the policy on which the 


act was made, is, from experience, become doubtful. Bad and un{kl. 
ful workmen are rarely proſecuted, This act was made early in the 
reign of queen Elizabeth. Afterwards, when the great number of 
manuſacturers, who took refuge in England from the duke of Alba 
perſecution, had brought trade and commerce with them, and inlarged 
our notions; the reſtraint introduced by this law was thought unfavour- 
able, and the judges by a liberal interpretation, haye extended the qua- 
hiications for exerciſing the trade much beyond the letter of it, and 
confined the penalty and prohibition to cafes preciſely within the exprels 
jetter. Let us conſider whether the preſent caſe be within the letter, 
or even the meaning of this a*t. Ihe general palicy of the act was, 
to have trades carried on, by perſons who had {kill in them, Now 
here, the perſonal ſkilLer the defendant makes no rea! diffęrence in the 
caſe. For the perſon who is {kiltul acts every thing, * and receives no 


direction from this man: He neither did, nor was to interfere. Ihe 
| cafe of Fobbs and Yenng is not parallel. There, the defengant, a fin-i 
ale man, directed the whole trade; was the maſter; and directed all the 


ſervants. As between maſter and ſervant, no doubt, it is {he maſter 
who carries on the trade, and not the ſervant. But in Hobbs and 


Young there was no partnerihip ; nor (what is the diſtinguiſnigg cha- 


racter of the preſent caſe) a mere naked ſharing of the profits, and 


riſqueing a proportion of the loſs ; without his acting or dire<ting at 


all, in any manner whatſcever. In many conſiderable undertakings, i 
is abſolutely neceſſary to take in perſons as partners, to thare the pro. 


fits and riſque the loſs. And the general uſage and practice of mankind 


ought to have weight, in determinations of this ſort, affecting trade 
and commerce, and the manner of carrying them on. It is notorious 
that many partnerſhips are entered into, upon, the foundation of one 
partner contributing induſtry and {kill ; and the other, money. Many 
great breweries and other traces have been carried on, for the bene 
h | | | intans 
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I infants and reſiduary legatees, under the direction of the court of charts 
A cery: Now if the plaintiff's conſtruction was to hold, the whole direc- 
W tion and decree of the court of chancery was contrary to law, and to 
an expreſs act of parliament. So it is likewiſe practiſed in other great 
trades. The late Mr. Child directed his buſineſs of a banker, to be 
Carried on for the benefit of his children and other perſons. - Many 
= other inſtances might be mentioned. It would introduce the utmoſt 
ESconfuſion in affairs of trade and commerce, if -this conſtruction ſhould 
prevail. On the other hand, J fee no inconvenience. It is exactly the 
ame thing as to trade, in every particular, whether this partner has or 
hs not ſerved an apprenticeſhip. Therefore I think the defendant not 
liable to the penalty of the ſtatute, The other three juſtices concurred. 
And judgment was given for the defendant. Burrow. Mansfield. 2. 

= Any craft, miſtery, or occupation] T. 3 G. 3. French and Adams. 


he ; An action of debt was brought upon the ſtatute againſt the defendant 
for exerciſing the trade of a carpenter, he not having ferved an appren- 
d ticeſhip to that trade. It appeared that the defendant had worked or 
en 


erved as a ſervant for ſeven years in the trade of a glazzer, and for 


> ſome time afterwards exerciſed that trade as a maſter ; that afterwards 


Nas proved that he well underſtood that trade. It was objected, that 
the defendant being originally bred * up to the trade of a glazier, he 
ould not follow two trades both glazier and carpenter; and whether he 
ould or not, was the queſtion reſerved for the conſideration of the 
ourt :—By the court : All the judges of England at a meeting lately 
eſolved, that if any man as a maſter had exerciſed and followed any 
rade as a maſter without interruption or impediment for the term of 
even years, he was not liable to be ſued or proſecuted on the ſtatute of 
El. alſo if a man hath followed two or more different trades for the 
erm of ſeven years or more, he ſhall not be liable to be proſecuted on 
his ſtatute. "There is no law againſt one man's following ſeveral trades 


5 t this day. There was an ancient ſtatute, 37 Ed. 3. c. 6. that arti- 
3 cers or handicraftſmen ſhouid uſe but one mittery, and that none ſhould 
lle 


ie any miſtery but that which he had before that time choſen and uſ- 

ed, But this reſtraint of trade and traffick was immediately found pre- 
Wudicial to the public, and therefore at the next parliament it was enact- 
d that all people ſhould be as free as they were at any time before the 
ad ordinance. And lord Coke obſerves, that acts of parliament made 
gainſt the freedom of trade never live long. Without the leaſt doubt, 
man may follow twenty trades, if he has worked at or followed each 
rade ſeven years. Mr. Harriſon of Red Lion Square ſerved an ap- 


* 


ie cxerciſed the trade of a carpenter for the ſpace of nine years, and it 


, and rrenticeſhip to the trade of a carperter, but for 26 years paſt he has 
geen a warchmater, and tho! he never ſerved as an apprentice to the 
555 u rade of a watchmaker, is the beſt maker of time pieces in the world, 
ph nd the parliament has given him a large fum of money towards finding 


but the longitude by the help of his watches or time meaſurers : And 


2 1 | . . . 
"ay all this man be hindred from making watches, and exerciſing the 
me” "= of a carpenter alſo if he pleaſes ? And by the whole court in the 
f one dreſer ſe. 1 , : | 7 
N. ent Cafe, judgment was given for the defendant. 2 Wilſan. 168. 
1 New iet That is, on the 12th of Fan. 1562, when that parlia- 
1 74 went began; and this reſtraint ſhall not extend any ſurther than the 


words 
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words do expreſly direct, and therefore not to new arts and miſter 8 
ünce invented. 1 Koll. Rep. 10. I Fenty. 326, 346. I 
Mithin the realm of England and Wales] A. 1 G. 2. K. and I Her, 3 
Indictment for uſing the trade of a dry ſalter, being a craft, miſter, BW 
or occupation uſed in this 4:ugdom on the 12th of Jan. in the 5th year = 
of Flix. Which the court held to be ill; for that the words in #4; A 

* 9O. kingdom tie down the indictment to the kingdom of Great * Britain 
as it is at this day; whereas it ſhould have been in England or in Eng. e 
land and MVales. 2 Seſſ. C. 160. Str. 788. er 

H. 3G. 2. K. and Monro. It was moved to quaſh an indict ment 

for exerciſing the trade of 2 baker, the defendant not having ſerved 23 

legal apprenticeſhip. The exception was, the trade was not b faid 10 be 
uſed within the realit of England and Wales at the time of the act, . 
But the court ſaid, the trade of a baker is within the words of the act; 


and no averment of the trade's being uſed at the time of the act is ne.“ 
ceſſary, but where the trade only falls within the general concluſion of , 
the clauſe at laſt, 1 Barnarai/t. 277. ny 


Except he fhall have been brought up herein ſeven years] E. 11 V. 

K. and Fon. Indictment for uſing the trade of a taylor, not having 

ferved ſeven years, was quaſhed, becauſe it is ſaid only, not having ers. WF, 

ed as an apprentice within England or Wales; for 1 it may be he did oi y 

beyond fea, and if it were any where it ſufficeth. 1 S,. 67. * 

f | As an apprentice] E. 5 An. ©, and Maths. By the court; 
q Upon indictment on this ſtatute, in evidence we allow following tie : 
trade for ſeven years to be ſufficient, wiaout any binding, this being us 

ä an hard law. 2 Salt. 613. „ 
i 7. 3 C. 2. X. and Moerrice. On an indictment for exerciſing . 
trade, without having ſerved a legal apprenticeſhip; the defendant of. 

| tered to give evidence of his having exerciſed this trade for ſeven years 


| as being tantamount to his having ſerved an appreryiceſhip for that time 5 
| ye chicf juſtice faid, that the caſes indeed had gone ſo 10 far, as to a- ® 
; low a wife's living in the ſhop with her huſband for ſeven years to be 
[ equivalent to an apprenticeſhip ; ; but he thought the preſent caſe no b; 


L ſtrong enough to cone up to the meaning of the ſtatute. According 5 

a the evidence was di allowed. 1 Barnard. 367. : 

= | uri in the caſe of allen and Holton, at the aſſizes for Berhſpin 
33 G. 2. On an information againſt the defendant for exerciſing} 


| the trade of a baker contrary to the ſtatute, it appeared in evidence that 1 
r he had followed it wvelve years, but fever had been an apprentice, na 

l ſerved wirh any perſon as ſuch. On a caſe reſerved, Baron Adams, be. 
L fore whom it was tried, conſulted the eleven judges ; who all joined L, 
il with him in opinion, that exerciſuig a trade ſeven years, without ay. 
1 proſecution wich effect, was a ſufficient qualification, Blackſtm „ 
Reports. 233. » 
OT. 2 Nor ta jet any perſon on work thereon, except he frall have been d 


prentice as aforeſaid. } Butby the 17 G. 3. c. 33. with reſpect to tb ,, 
counties of . Hiddleſex, Ejjex, Sur r7, and Kent, for want of a ſuff. 
cient number of perſons who have ſerved apprenticeſhips to the tra 
of a 4jer, it ſhall be lawful for any perſan exerciſing that trade withil | 
any of the ſaid counties, to employ ſuch number of Jour ra 

« it 
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8 rrvants, and labourers, as he ſhall have occaſion for, without incur- 
ing any penalty. a a 5 
„Or elſe having ſerved as an apprentice, will become a journeyman] 
120 C. 2. K. and Moor. The defendant was indi ted for uling the 
þ rade of a weaver, not having ſerved as an apprentice ſeven years; the 


Neidence was, he ſerved ſix as an apprentice, and had ſince as jour- 
1 eyman in the ſame trade worked above that time: And by the 
Fourt, the ſerving of ſeven years is ſufficient either way ; and the de 
endant was found not guilty. 3 Keb. 400. 5 


* 


A. An Indenture of a pariſh apprentice; on 43 El. c. 2. . 


b. FF, HIS indenture made the —— day of ——— in the year of 
= . our Lord Between A. B. and C. D. churchwardens, 


: ind E. F. and G. H. overſeers of the poor of the pariſh of —— 
0 


BS: the county of ——— of the one part, and A. M. 7 in the 
N id pariſl, hoemaker, of the other part, witneſſoth, that the ſaid 


urchruardens and overſeers of the poor, by and with the conſent of 
. two of his majeſty*s juſtices of the peace for the ſaid. county, 
Boeing near to, [or, in| the ſaid pariſh of ——— one wheref is of 
TB quorum, have put, placed and bound, and by theſe preſents do put, 
10 ace, and bind A. P. a poor boy, theſe parents B. P. and C. P. are 
Pot able to maintain him; of the age , years, to be an ap- 
brentice with him the ſaid A. M. and as an apprentice with him the 
d A.M. to dwell, from the date of theſe preſents, until the ſaid 
A. P. hall come to the age of — years, [or if a female, until 
e /aid A. P. ſhall come to the age of = — years, or the time 0 

en marriage, which ſhall fit happen] according to the flatutes in 


Irt; 
tn 
eing 


CIOS nb 


0. „ch caſe made and provided. By and during all which time and 
"1-7, ihe ſaid A. P. ſhall the ſaid A. M. his ſaid maſter well and 
* Haithfully ſerve, in all ſuch lawful buſineſs as the ſaid A. P. fhall be 


=: unto by the command of his ſaid maſter, according to the power 

eit and ability of him the ſaid A. P. and honeſtly and obediently in all 

I-25 /hall behave himſelf towards his ſaid maſter, and honeſtly and 
erh towards the ref? of the * family of the ſaid A. M. And the ſaid & 92. 


A. M. for his part, for himſelf, his executors, and adminiſtrators, 


er oth hereby promiſe and covenant to and with the ſaid churchwardens 
iſ} 


over ſeers of the poor, and every of them, their and every of their 


* ecators and adminiftrators, and ther and every of their ſucceſſors 
ö 1 ibe time being, and to and with the ſaid A, b. that he the ſaid 
# A. M. Hall the ſaid A. P. in the craft, miſtery, and eccupation of a 
me enger, which he the faid A.M. now uſeth, after the beſt manner 


5 hat he can or may, teach, /!ruct, and inform, or cauſe to be taught, 
r/iructed, and informed, as much as thereunto belongeth, or ir any 
We appertaineth ; and that the ſaid A. M. ſhall alſa find and allow 
to the ſaid apprentice ſufficient meat, drink, apparel, waſhing, lodg= 
70) the ja 7 | 6 N : . | : þ 
, and all other things needful or meet for an apprentice, during the 
erm aforeſaid. In witneſs whereof the ſaid parties have hereunto ſet « * 
ichn heir hands and ſeals, the day and year firſt above written, 


| Where the overſeers and maſter can agree, other covenants may be 
varied, according to fuch agreement; but if the maſter is to be com- 
. 1 1 pelled, 


than is above expreſſed. 


The aſſent of two juſtices, 


indlenture. Given under our hands the — day of, &c. 


ſtatute of 8 & V. ” 


Weſtmorland. {To the conſtables of 


for that intent did prepare and duly perfect one pair of indentures pur 


tum the ſaid A. M. and if within the ſpace of [ix] days next afti 
free diſtreſs by you made, the faid ſum of 10l. together with reaſon: 
ble cherges of taking and heeping the ſaid diſtreſs, ſhall not be paid 
that ten wu do fell the ſaid goods and chattels ſo by you diſtraineh 


i fo tre reerſeers of the foer of the ſaid pariſh of — where ti! 
feed fence was committed, fer the uſe of the poor of the ſaid parijh; 
1 Oo retriraeno the oderplus upon demand unto him the faid A. M. the reo. 


eile charges of taking, keeping, and ſelling the ſaid diſtreſs being 


1 | C id fc &ts t te aay of | in the e nom rang 

Note, "8 an appeal is given to the ſeſſions, againſt the appointment 
4 an appicnuce to be bound to any perſon as aforeſaid; it is prope! 
eithe 


5 


be” 
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pelled, it ſeemeth not ſafe to require more from him by the indenua 


IF E — two cf his majeſty's juſtices of the peace for the alma 
mentioned county of — - dwelling near to the abovementiunM 
pariſh of 4d one of us of the quorum, do hereby declare a 


aſſent to the binding the abovenamed A. P. an apprentice to the ab 
named A. M. according to the form and effect of the above writ 


B. Warrant to levy 101. for not receiving a poor apprentice 3 on tl: 


| HEREAS A. B. and C. D. churchwardens, and E. F. an ; 


8. H. overſeers of the poor of the pariſh of — in the ſal 
county, by the aſſent of [us] — two of his majeſty's juſtices of u 


peace for ihe ſaid county dwelling near to, [or, in] the ſaid pariſh iſh 
| ch, whereof is of the quorum, did endeaucur to bind A. 
„ 2 4 peer nale child of the ſaid pariſh, whoſe parents are net able to man 
93. tain him, * apprentice to A. M. of - — in the ſaid pariſh, taylor, an 


ſuant to the flatute in ſuch caſe made and provided, which ſaid pair 
indentures was figned and confirmed by [us] the ſaid two juſtices : A 
whereas the ſaid A. M, is duly convicted before us the juſtices aforeſail 
as well upen the cath of the ſaid A. B. as ctherwiſe, for that he tif 
faid A.M. hath refufed, and deth refuſe to receive and provide for tif 
faid A. P. as an apprentice, and alſo to execute another part of til 
far raertures, being duly tendred to him ty the ſaid churchawarden 
and cverſeers of the poor, whereby the ſaid A. M. hath forfeited til 
ſrim of ten peunds . Theſe are therefore, in his ſaid majeſty"s name, lf 
require and command you, to make diſtreſs of the goods and chattels iſ 


end owt of the money ariſing by ſuch ſale, pay the ſaid ſum of 10 


thoveuit fir if dedufied. Herein fail you not, Given under our hand 


hy... — W 
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imer not to make out, or not to execute, the warrant of diſtrefs, 
until after the next ſeſſions. | | 
And it is to be obſerved, that one precedent alone in this caſe is 
Mere inſerted, for brevity ſake, as being not in a matter of conſtant 
practice; but it is to be underſtood, in all ſuch like caſes, that there 
muſt firſt be a complaint or information in writing, then a ſummons 
or the party accuſed, or warrant as the caſe may be, and a hearing 
and determining of the cauſe, and conviction thereupon if the party 
mall be found to be guilty. But as the fpecial fad muſt be the fame 
ihroughout all the forms of proceedings, it is eaſy from one to frame 
all the reſt, | | : | 


„C. Summons of the maſter for miſuſing his apprentice ; 
. 5 Bs 


Weſtmorland. {To the conſtable of ———. 


/» 
24 
, ani 
Pur- 
1r il 
/:| 
e 
| thy % 
E 1 ; 
F ti 
en 


FE 
Ell | 


IJ} HEREAS complaint and information hath been made unte me. 


, 


faid county, by A. P. apprentice to A. M. of = in the ſaid 
county, ſhoemaker, that the ſaid A. M. hath miſuſed and evil intreat- 
ed him the ſaid A. P. [by cruel puniſhment, and beating him the ſaid 
A. P. without juſt cauſe, and by net allowing unto him ſufficient meat, 
drink, apparet, or as the caſe ſhall be] Theſe are therefore in his ma- 
re/ty's name to command you to fummon the ſaid A. M. to appear before 
me at the houſe of ———— im the ſaid county, on ——— the ——— 
day of ——— at the hour of ——. in the 2 of the ſame 
day, to anſwer unto the ſaid complaint; and to be further dealt with 
according to law, Herein fail jeu not. Given under my hand and 


ſeal the — day 55 &c. 


* 


Note, a ſummons, rather than a werrant, in all ſuch like caſes, 
between party and party, is generally moſt eligible; yet in this caſe it 


W OY | 
1 emech, that a warrant is juſtifiable to apprehend the maſter, and 
if bring him before the juſtice, (efpeciall; if he ſhall contemn the ſum- 
9750 | mons ;) becauſe it is required, that he ſhall give ſecurity to the juſtice 


0 appear at the ſeſſions, if he ſhall not conform to the juſtice's order 


hail, . 1 . | 
in the premiſſes. | 


92 
Net, 


Cl, 5 1 3 : 
"1 D. Summons of the apprentice on complaint of the maſter; on the. 
41h; | 5 El. Co 4. 
ved: | 
ei Weſtmorland. 7 To the conſtable of — : 

A 


I} HEREAS complaint and information hath Leen made unto me 
HE. — one of his majeſty's juſtices of the peace in and for t 
= faid county, by A, M. of — in the faid county, huſbandman, 
15 A. P. now being an apprentice to him the ſaid A. M. 1s nes 
Hubborn, diſorderly, [or as the caie ſhall be] and doth nat his 
| K 2 


Nen; 


— one of his majeſty's juſtices of the peace in and for the 


on * 94. 


3 


- 
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pelled, it ſeemeth not ſafe to require more from him by the indeniwlf 


than is above expreſſed, 1 
| | _ | n 
The aſſent of two juſtices, 2 = 
| | | 8 | ier 
IL 2 — two of his majeſty's juſtices of the peace for the am 
mentioned county of — dwelling near to the abovementiqn : I 
pariſh of — ard one of us of the quorum, do hereby declare u | 
aſſent to the binding the abovenamed A. P. an apprentice to the abu 
named A. M. according to the form and effect of the above writ mm 
indleuture. Given under our hands the day /, &c. 3 . 
B. Warrant to levy 10l. for not receiving a poor apprentice; on ti. 0 
ſtatute of 8 & 9 . | 
Weſtmorland. {To the conſtables of —— | : 


TFJHEREAS A. B. and C. D. churchwardens, and E. F. a 

G. H. overſeers of the poor of the pariſh of in the ſol ] 
county, by the aſſent of [us] two of his majeſty*s juſtices of 1 

peace for the ſaid county dwelling near to, [or, in] the ſaid pariſh ffi 

— ene whereof is of the quorum, did endeaucur to bind A. 

* - © poor male child of the ſaid pariſh, whoſe parents are not able to man 
93. tain him, * apprentice to A. M. 4 ii the ſaid pariſh, taylor, a 
Por that intent did prepare and duly perfect one pair of indentures pu off 
ſuant to the Natute in ſuch caſe made and provided, which ſaid pair , 
indentures was figned and confirmed by [us] the faid two juſtices : 1, 
whereas the ſaid A. M, is duly convicted before us the juſtices aforeſai - 

as well upen the cath of the ſaid A. B. as otherwiſe, for that he ti , 

faid A. M. hath refuſed, and doth refuſe to receive and provide for i 


faid A. P. as an apprertice, and alſo to execute another part of " 
fad indentures, being duly tendred to him by the ſaid churchwardn 
and cwerſcers of the poor, whereby the ſaid A. M. hath forfeited 1... 
ſum of ten feimes : Theſe are therefore, in his ſaid majeſly's name, Mee 
require and command you, to make diſtreſs of the goods and chattels Nuri 
him the ſaid A. M. and if within the ſpace of [ſix] days next afti ay 


fuch diſtreſs by you made, the faid ſum of 10l. together with reaſond 
ble charges of taking and keeping the ſaid diſtreſs, ſhall not be pai 
that then you do ſell the ſaid goods and chattels ſo by you diſtrainel 
end cut of the money ariſing by ſuch ſale, pay the ſaid ſum of 10 
Yo the everſeers of the poor of the ſaid pariſh of * where til 
feid offence was committed, fer the uſe of the poor of the ſaid pariſl 
Tetra ing the overplus upon demand unto him the ſaid A. M. the re 
fenable charges of taking, keeping, and ſelling the ſaid diſtreſs beil 
therecnt firſt deductel. Herein fail you not. Given under our hani 
aud ſeals the = day of in the year i 7 


Note, as an appeal is given to the ſeſſions, againſt the appointme 
ct an appꝛentice to be bound to any perſon as aforeſaid; it is prop" A 


Fl 


aid county, by A. P, apprentice to 


APPRENTICES. 


*ther not to make out, or not to execute, the warrant of diſtrefs, 
ntil after the next ſeſſions. | 3 

And it is to be obſerved, that one precedent alone in this caſe is 
ere inſerted, for brevity ſake, as being not in a matter of conſtant 


Wractice; but it is to be underſtood, in all ſuch like caſes, that there 


waſt firſt be a complaint or information in writing, then a ſummons 


f the party accuſed, or warrant as the caſe may be, and a hearing 
Ind determining of the cauſe, and conviction thereupon if the party 


12ll be found to be guilty. But as the ſpecial fac muſt be the fame 


| q hroughout all the forms of proceedings, it is eaſy from one to frame 
Wi! the reſt. ö N 


| C. Summons of the maſter for miſuſing his apprentice ; on * 


= Weſtmorland. {To the conſtable of — . 


NJ HERFAS complaint and information hath been made unto me 
one of his majeſty's juſtices 2 peace in and for tlie 
4 0 in the ſaid: 


| munty, ſhoemgker, that the ſaid A. M. hath miſuſed and evil intreat- 


d him the ſaid A.P. [by cruel puniſhment, and beating him the ſaid 
P. without juſt cauſe, and by not allowing unto him ſufficient meat, 
lrink, apparel, or as the caſe ſhall be] Thefe are therefore in his ma- 


%s name to command you to fummon the ſaid A. M. to appear before 


me at the houſe of ———— in the ſaid county, on ——— the ——— 
ay of qt the hour of in the 2 F the ſame 
lay, to anſwer unto the ſaid complaint; and to be further dealt with 
ccording to law, Herein fail you not. Given under my hand and 
eal the ———— day of, & M. 8 | 


Note, a ſummons, rather than a warrant, in all ſuch like caſes, - 
tween party and party, is generally moſt eligible ; yet in this caſe it 
ſeemeth, that a warrant is juſtifiable to apprehend the maſter, and 
bring him before the juſtice, (efpeciall; if he ſhall contemn the fum- 
mons ;) becauſe it is required, that he ſhall give ſecurity to the juſtice. 


Wo appear at the ſeſſions, if he ſhall not conform to the juſtice's order 


in the premiſſes = [ ; 


). Summons of the apprentice on complaint of the maſter; on the. 
| 5 El. c. 4. 


Weſtmorland. 4 To the conſtable of ———. 


IW EREAS complaint and information hath been made unto me. 
A one of his majeſty's juſtices of the peace in and for the 
aid county, by A. M. of — in the faid county, huſbandman, that. 
P. now being an apprentice to him the ſaid A. M. is negligent, 
lubbarn, diſorderly, [or as the caie ſhall be] and doth not his =_ to 
e X 2 5 im 


7 


4 PPRENTICES; 
him the ſaid A. M. his maſter ; Theſe are therefore 6 command you . i 


ſummon the ſaid R. P. to appear before me, at ——— in the ſai 
county on the day of —— at the hour of in the 
afternoon of tlie ſame day, to anſwer to the ſaid complaint, and to be 
* 95. further * dealt with according to law, Herein fail not. Given under 
my hand and ſeal the —— day 'of, &. 5 ; 


E. Order of diſcharge by four juſtices at the ſeſſions; on the i 


RE iT a general quarter ſeſſions of the peace holden « 
MWeſtmorland. A I 1 on Figs 2 Lead, . 
— day of in the = year of the reign of our lor 
George the third, by the grace of God of Great Britain, France, and 
Ireland, #:ng, defender of the faith, and ſo forth; Before ——— 
juſtices of our ſaid lord the king. aſſigned to keep the peace in the fail 


county, and alſo to hear and determine divers felonies, treſpaſſes, an 
other miſclemeanors in the ſaid county committed, and of the quorum, li 7 
is ordered as followeth:s - 1 1 V L. 
Upon the petition of A. P. apprentice to A. M. of in je“. 
ſaid county, huſbandman, to be relieved upon certain neglects of the fail il © 

/ maſter in inſtructing him in his trade, and in miſuſing and evil in.. 
treating the ſaid apprentice by cruel puniſhment [or as the caſe ſhall be]; : 

, [ 


and the ſaid maſien having likewiſe appeared upon his recognizance 
taken before J. P. eſquire, one of the ſaid juſtices, to anſiber to the 
complaint of the ſaid petition, and having proved nothing whereby t1 
clear himſelf of the ſaid complaint; but on the contrary, the ſaid A. P. 
having given full proof of the truth of the ſaid complaint to the fa- 
tisfattion of the ſaid court : We therefore, whoſe hands and ſeals are 
hereunto ſet, being four «of the ſaid juſtices, and of the quorum, dt 
hereby order, pronounce, and declare, that the ſaid apprentice ſhall be, 
and is hereby diſcharged and freed from his tin apprenticehoad : And 
this to be a final order betwixt the ſaid maſier and apprentice, any 
thing contained in their indentures of apprenticeſhip, or otherwiſe, ti 
the contrary notwith/ianding. Given under our hands and ſeals thi 
day and year firſt above written. F 


t 
F. Complaint of an apprentice to two juſtices againſt his maſter ; on f 


2002" 6166. : 
| formation , p en- 
\ Weſtmorland. 7 HE mformation and complaint of A. E. appren- i 


tice to A. M. of —— in the ſaid county, 
huſoandman, exhibited before us two of his majeſly's juſtices of the 
peace in and for the ſaid county, the day of — in the 


year, &c. . 1 


2 96, * 17h faith, that he the ſaid R. P. is an apprentice bound by in- 
denture to A. M. of core ſaid, huſbandman ; and that he the 


Il aid 


APPRENTICES. 


faid A. M. hath miſuſed and ill treated him the ſaid apprentice, and 
particularly [as the caſe ſhall be. 55 


. — 
> 3 


A. P. 


— — 2 


Before us, 


J. P. 
E * 


G. Summons of the maſter by two juſtices, on complaint of the 


; apprentice; on the 20 G. 2. c. 19. / 3. 


Weſtmorland. | To the conſtable of —: © 


77 HEREAS information and complaint hath been made unto ns 
two of his majeſty's juſtices of the peace in and for the 


county, huſbandman, that he the ſaid A. M. hath miſuſed and ill- 


Theſe are therefore to require you to ſummon the ſaid A. M. ta appear 
before us at — in the ſaid county, on ——— the = day of 
770 — to anſwer unio the ſaid information and complaint. And be 
+, Dou then there to certify what you ſhall have done in the execution hereof. 
e 8 {ern fail you not. Given under our hands and ſeals the —— 


2 4% of —— in the year — 

| k H. Diſcharge of an apprentice by two juſtices, on the maſter miſuſing 

p. bim, by the 20 G. 2. c. 19. / 3. 5 
| Bosen NH ER EAS complaint hath been made before us 

"2 ae — % f his majęſty's juſtices of the peace 

f 3% „ and for the ſaid county, by A. P. apprentice to A. M. of — in 

e ſaid county, taylor, that he the ſaid A. M. hath miſuſed and evil 


of our ſummons to that purpoſe, but hath not cleared himſelf of and 


A. P. hath made full proof of tlie truth thereof before us upon oath ; 
We therefore by theſe preſents do diſcharge him the ſaid A. P. of and 


On 


$4: prenticeſhip made * betwixt them, or otherwiſe howſoever, to the con- 
trary notwith/landing. Given under our hands and ſeals the | 
. | = 


the oath of A. C. conflable of . aforeſaid, as otherwiſe, that he 
the ſaid A. C. did duly ſummon the ſuid A. M. to appear before us 
at a reaſonable time in the ſaid ſummons mentioned and ſpecified 3 
but notwith/landing the ſame, he the 


in- before us according to ſuch ſummons : 45 e therefore having duly examin- 
*. ed into the matter of the ſaid complaint, and: the truth thereof having 
ad been fully proved before us upon oath, do diſcharge, &c.] 


I. Complaint 


treated him the ſaid apprentice, and particularly [as the cafe ſhall be ]: 


And whereas the ſaid A. M. hath. appeared before us in purſuance 


from his apprenticeſhip to the ſaid A. M. any thing in the indenture of 


ſaid county, by A. P. apprentice to A. M. of ——— in the ſaid 


treated him the ſaid A. P. and particularly [as the | caſe ſhall be:] 


from the ſaid accuſation and complaint, but on the contrary the ſaid 


* 97, 


[Or, And whereas it hath been duly proved before us, as well upon 


aid A. M. hath not appeared 


APPRENTICES. 


I. Complaint to two juſtices of the maſter againſt his apprentice ; on 
the 20 C. . . 19.:/.4- 

HE complaint and information of A. M. of —— 
Wee in the ay county, . taken Ny made 
on oath before us ——— two of his majeſty's juſtices of the peace in 
and for the ſaid county, the ——— day of Vho ſaith, that 
A. P. apprentice by indenture to him the ſaid A. M. hath in th: 
ſervice of his apprenticeſhip been guilty of ſeveral miſdemeanors, miſcar- 
riages end ill behaviour towards him the faid A. M. and particular 
{as the caſe ſhall be.] N 15 „5 


„ 
L. Þ. 


Before us, 


K. Warrant for a diſorderly apprentice, by two juſtices ; on the afore. | 
ſaid complaint by the 20 C. 2. c. 19, % 4. 


Weſtmorland. ro the conſtable of ———-. 


JJ EREAS oath Bath zern made before 5 © — two of . 
his majeſty's juſtices of the peace in and for the ſaid county, | 
by A.M. of in the ſaid county, huſhandman, that A. P. aps / 
prentice to the ſaid A, M. hath committed divers miſdemeanors again * 


the ſaid A. M. his maſter, and particularly [as the caſe ſhall be]; 
Theſe are therefore to require you forthwith to apprehend the ſaid 
A. P. and bring him before us, t0 — 5 unto the ſaid complaint, and 
to le dealt with according to law: And you are to give notice to the 


| 0 

* 98. ſaid * A. M. that he appear before us at the ſame time, to make good the F 

ſaid complaint. Given under our hands and ſeals, &c. 4 

IL. Commitment of an apprentice to the houſe of correction, o :- 

complaint of his maſter, by two juſtices; on the 20 G. i « 

| 0. IQ. / 4. | 5 | th, 

8 A 

| To the conſtab'e of in the ſaid county, and P. 
8 Weſtmorland, ö to the keeper of the houſe of correction at — gs. 
in the ſaid county. | en 

| TR | 5 | | wail 

IP EREAS complaint hath Leen made before us nl WP 

his majeſty's juſtices of the peace in and for the ſaid county dr 


1 pon the oath of A. M. of in the ſaid county, huſbandmath 
tiat A. P. apprentice of the ſaid A. M. hath committed divers mi: 
demeanors againſt him the ſaid A. M. his maſter, and particular) 
Jas the caſe ſhall be]: Aud whereas upon examination tiereof, ani 
upon hearing the allegations of both parties, having come before us fil 
that prrfofſe, and upon due conſideration had thereof, it 427 L ape 
fears to ws that he the ſaid A. P. is guilty of the premiſſes ſo charge 
| agam 


APPRENTICES. 


againſt him as aforeſaid : We do therefore hereby command you the ſaid | 
conſtable to take and convey the ſaid A. P. to the ſaid houſe of correction, 
and to deliver him to the ſaid keeper thereof, together with this warrant : 
And we do hereby command you the ſaid keeper- of the ſaid kouſe of cor- 
rection, to receive the ſaid A. P. into your cuſtody in the ſaid houſe of 
correction, there to remain and be corrected, and held to hard labour for 
the ſpace of ————, Given under our hands and ſeals, the 
day, Fc. | 1 


M. Diſcharge of an apprentice by two juſtices, on complaint of the 
| maſter; by. 20 G. 2. c. 19: % © * 


a 1. 1- TAJ HEREAS complaint, &c. (as in the laſt prece- 
VV OC, W. dent) —— e jr therefore 6 theſe preſents diſ- 
charge the ſaid A. P. from his apprenticeſ9:þ to the ſaid A. M. any 
thing in any indenture or indentures of apprenticeſhip betwixt them, ur 
otherwiſe, ta the contrary notwith/landing. Given, &c. 


* N. Aſſignment of an apprentice, * 99. 


O all to whom theſe preſents ſhall come: I A. M. of ——>—— ſend 
greeting. IVhereas my apprentice A. P. hath divers years yet to come 
and unexpired of his apprentice/hip, to wit, whole years from 
the ——— day 4 . = now laſt paſt, as by his indenture of appren- 
ticeſhip to me ſealed doth appear: Now know ye, that I the ſaid A. M. 
for divers goed cauſes and conſiderations me hereunto moving, have gi- 
den, granted, aſſigned, and jet over, and by theſe preſents do fully and 
abſolutely give, grant, aſſign, and ſet over, unto A. S. of ——, all 
ſuch right, title, duty, term # years to come, ſervice and demand what- 
ſeever, which I the ſaid A. M. have in or to the ſaid A. P. or which 
I may or ought to have in him by force and virtue of the ſaid indenture 
of apprenticeſhip. And moreover, I the ſaid A. M. do by theſe pre- 
ſents covenant, promiſe, and agree to and with the ſaid A. S. his exe-_ 
cutors and adminiſtrators, that notwithſtanding any thing by me the ſaid 
A. M. to be done to the contrary, the ſaid A. P. ſhall, during the ſaid 
term of ————years, well and truly ſerve the ſaid A. S. as his maſter, 
and his commandments lawful and honeſt ſhall do, and from his ſervice 
ſhall not abſent himfelf during the ſaid term. Provided, that the ſaid 
A. S. /hall well intreat and uſe him the ſaid A. P. and him the ſaid A. 
P. in the craft, miſtery, and occupation of a —— which he the ſaid A. 


Sd. ew uſeth, after the beſt manner that he can or may, ſhall teach, in- 


Siruf?, and inform, or cauſe to be taught, inſtructed, and informed, as 


much as thereunto belongeth, or in any wiſe appertaineth, and ſhall alſo 
during the ſame term find and allow unto the ſaid A. P. ſufficient meat, 
drink, apparel, waſhing, lodging, and all ther things needful or meet 

fir an apprentice. In witneſs, Sc. 1 


3 Doe og] | APPRO- 


APPROVE R. 


N approver (probator) is a perſon indicted of treaſon or felony, p 
and in priſon for the fame, who upon his arraignment, before 2 
any plea pleaded, doth confeſs the indictment, and takes a corporal 
oath to reveal all treaſons and felonies that he knoweth of, and there- 
fore prays a coroner, before whom he is to enter his appeal or accula- 
tion, againſt thoſe that are partners in the crime contained in the indict. 
ment. 3 In. 129. 5 7 
* 100 * This accuſation of himſelf, and oath, makes his accuſation of ano- 
ther perſon of the ſame crime, to amount to an indictment ; and if ; 
his partners are convicted, he ſhall have his pardon of courſe. 3 Iuſti. lit 
I29, 130. | | 5 3 RE er 
But juſtices of the peace cannot take cognizance hereof, becaule they 
have no authority by their commiſſion to aſſign a coroner. 3 Inſt. 130. or 


And beſides, as it is in the diſcretion of the court, whether they 
will ſuffer one to be an approver, this method of late hath been ſeldom th 

practiſed: And in many caies we have what ſeems to amount to the 
ſame, by ſtatute ; where pardon is aſſured to offenders, on diſcovering de 
and convicting their accomplices. | ob 
. Arbitration. See ARD. im 
Army. See SOLDIERS and MILITIA. 

= Arrack. See EXCISE. 


ARRAIGNMEN T. 
V HEN an offender comes into court, or is brought in by pro- 


ceſs, ſometimes of capias, and ſometimes of habeas corpus 
directed to the gaoler of another priſon ; the firſt thing that follows 
thereupon, is his arraignment. 2 H, H. 216. 

New arraignment is nothing eiſe but the calling the offender to the 
bar of the court, to anſwer the matter charged upon him. 2 H. H. 216. the 
And the word in Latin (lord Hale faith) is no other than ad ratio- 
nem ponere, and in French ad reſon, or abbreviated a reſu; for as the re 
ancient word diſrain or dcrayn imports in Latin diſrationare, to dif- 
prove or evince the contrary of any thing that is or may be affirmed, Ms : 

{o grraigue is ad rationem ponere, to call to account or anſwer. 2 H. 

H. 216. And this perhaps may be ſufficient to ſhew the meaning of 
the word, altho' not to declare its derivation 3 for it ſeemeth to have pe 
ſlowed unto the French tongue, from its common origin with the Na 
Greck ; of which we ſhall have little doubt, when we conſider the. Wha 
verbs ayoptuyer, zd]uyopur, and allo Jiayopzviiy, as they are uſed in the Nhe 

claſſical remains of that language, and compare them with the terms 
arraigne, adraigne, diſrayn, derayne. | he 
The priſoner on his arraignment, tho* under an indictment of the 4 
LOI * higheſt crime, muſt be brought to the bar“ without irons and all man- 
ner of ſhackles or bonds, unleſs there be a danger of eſcape, and then WI" 
he may be brought with irons. 2 H. H. 219. 5 8 
Alſo chere is no neceſſity that a priſoner, at the time of his arraign- il 
ment hold up his hand at the bar, oz be commanded fo to do; for thi . 

| is 


ARREST. 


is only a ceremony for making known the perſon of the offender to the 
court; and if he anſwers that he is the ſame perſon, it is all one. 
2 Haw. 308. | = 


75 


1 R R E S 7. 


HIS is to be underſtood of arreſts in criminal cafes only, and not 

in civil caſes. 8 ere . : 

The word arreft is the ſame, with very little variation, in the Eng- 
liſh, French, German, Belgic, and other languages of the weſtern 
empire, heretofore ſubject to the Roman power; and probably may 
have been derived unto us thro” the channels both of France and Sax- 
ony : the French arre/ter ſignifieth to ſtop or ſtay; and the Saxon re/tar 
to reſt; and both perhaps have ſprung from the Italian arre/to, and 
that from the well known Latin verb to, to ftand. 
And, in law, an arreſt doth ſignify the reftraint of a man's perſon, 
depriving him of his own will and liberty, and binding him to become 
obedient to the will of the law: And it may be called the beginning of 
impriſonment. Lamb. 93. 55 


. On. 


Concerning which I will ſhew, 


IJ. Who may or may not be arreſted. 
II. For what 0 of ſuſpicion an arręſt may be. 
III. By whom the arreſt ſhall be made. 85 


IV. The manner of an arreſt. 


= V. What is to be done after the arreſt. 
US 3 | | | ( 
iS I. Who may or may not be arreſted. 


he I. ar þ a member of parliament ſhall have Privilege of 
6. he privilege of parliament for himſelf and his ſervants parliament. 


i1- o be freed from arreſts : but for treaſon, felony, and 

he reach of the peace there can be no privilege. 4 Inſt. 24, 25. 

liſ- 2. In caſes of peers and corporations, the proceſs 1 
Sa, „ Peers and bodie 

- * diſtringas, for | they cannot be * 3. Salt. eee A 

* 3. In the caſe of K. and Woodham. H. 2 G. 2. 


pon a motion for an information againſt the defen- Perſons charged 
ant, who was a juſtice of the peace; it was held, in execution. 
hat a perſon in execution in the king's bench may be woe 
here charged criminally by a juſtice of the peace's warrant : but that 
o ſuch juſtice can take a priſoner of this court out of the cuſtody of 
he court, and ſend him to the county gaol. Str. 828. 
4. None ſhall arreſt prieſts or their clerks, or other 
perſons of holy church, whilſt they attend to divine In churchyards. - 
TVice, in churches, RR . or other places de- 


ucated to God; on pain of impriſonment and ranſom at-the king's 
vill, gy ſhall alſo make gree to the parties arreſted, . 50 Ed. 3. 
I.. I N. Ba % . „ | 9 52 

Vol. I. E | 5. Alo 


*102, 


ARREST 


Cn Alſo a warrant executed againſt any perſon 

On Sundays, whatſoever, on the Lord's day, is void; and the per- 

ſons ſerving the ſame ſhall ſuffer damages, as if they 

had done the fame without warrant ; except in caſes of treaſon, felony, 
and breach of the peace. 29 C. 2. c. 7. ſ. 6. 


II. For what casi ſes of ſuſpicion an arreſt may be. 


— — — 9 8 © — A 


— 


Sr ſpiciom. Ey the ſtatute of 34 Ed. 3. c. 1. Power is given to 
LL _ the juſtices of the peace, to arreſt all thoſe whom 
they find by indictment, or by ſiſpicion, and to put them in priſon. 

ET And the cauſes of. ſuſpicion, which are generally 
Cauſes of ſuſpi- agreed to juſtify the arreſt of an innocent perſon for i 
cion. — are theſe that follow: _ . 


h 


(1) The common fame of the country; but it Ne 
Common fame, ſeems, that it pught to appear upon evidence, in an 

action brought for ſuch arreit, that ſuch fame had n 
| ſome probable ground. 2 Haw. 76. 1 
Cireumftances (2) The being found in ſuch circumſtances, b 
of guilt. induce a ſtrong preſumption of guilt : as coming out e 


of a houſe wherein murder hath been committed, with 
a bloody knife in one's hand; or being found in poſſeſſion of any part 
of goods ſtolen, without being able to give a probable account of com- 
ing honeſtly by them. 2 Haw. 76. A Sms | 
1 (3) The behaving one's ſelf in ſuch a manner as 
Flight. betrays a conſciouſneſs of guilt ; as where a man ac- 
Co. cuſed of felony, on hearing that a warrant is taken 
out againſt him, doth abſcond. 2 Haw. 76. | 
But the party who flies from an arreſt for a capital offence, is not 
thereby guilty of a capital offence, but only liable to forfeit his goods, 
when fuch flight is found againſt him. 2 Haw. 122. | 
(4) The being found in compafiy with one known 
1103 Evil company. to be an offender, at the time of the offence, or ge- 
TIO nerally at * other times keeping company with perſons 
8 5 of ſcandalous reputation. 2 Haw. 76. 2 Inſt. 52. 
Living idle, (5) the living an idle, vagrant, and diſorderly life, 
without having any viſible means to ſupport it. 
2 Haw. 76. 3 5 
„ (6) The being purſued by hue and cry. 2 Haw. 76. 
For if a felony is done, and one is purſued upon hue and cry, that 
is not of ill fame, ſuſpicious, unknown, nor indifted ; he may be at- 
| tached and impriſoned by the law of the land. 2 Inf. 52. 
. 3 (7) But generally, no ſuch cauſe of ſuſpicion, 3s 
' EL Fi here no crime any of the abovementioned, will juſtify an arreſt, 
is committed, where in truth no ſuch crime hath been committed 


Hue and cry. 


unleſs it be in the caſe of hue and cry. 2 Haw. 7b. 
In the cafe of Samuel againſt Payne and others, E. 20. G. 3. The 
plaintiff Sammel brought an action of treſpaſs and falſe impriſonment 
againſt Payne a conſtable and two others. The facts were theſe: Hall 
one of the defendants, charged the plaintiff with having ſtolen ſome 
laces from him, which he ſaid were in the plaintiff's houſe. A ſearch 
8 Warrant 


AK 8 -.-#& $ 


warrant was 8 by a juſtice upon this charge, but there was no 
warrant to apprehend him. On the ſearch, the goods were not found ; 
however, Payne, Hall, and the othef defendant an aſſiſtant of Payne, 
arreſted the plaintiff and carried him before a magiſtrate, who upon ex- 
amination diſcharged him. The cauſe was tried before lord Mansfield, Py 
and a verdict found againſt all the three defendants. At the trial, his. | 
lordſhip, and the counſel on both ſides, looked upon the rule of law to 
be, chat if a felony hath actually been committed, any man, upon rea- 
ſonable probable grounds of ſuſpicion, may juſtify apprehending the ſuſ- 
pected perſon to carry him beſbre a magiſtrate ; but that, if no felony 
has been committed, the apprehending of a perſon ſuſpected cannot be 
juſtified by any one. His lordſhip therefore left it ta the jury to conſider, 
whether any felony had been committed. The rule, however, was 
conſidered as inconvenient and narrow, becauſe if a man charges ano- 
ther with felony, and requires an officer to take him into cuſtody, and 
carry him before a magiſtrate, it would be moſt miſchieyous that the 
officer ſhould be bound firſt to try, and at his peril exerciſe his judg- 


ad ment on the truth of the charge. He that makes the charge ſhould _ 
alone be anſwerable. The officer doth his duty in carrying the. accuſed | 

35 Wi before a magiſtrate, who is authorized to examine, and commit or diſ- 

5 charge. On this ground, a motion was made for a new trial; and, 

| 


after cauſe ſhewn, the court held, that the * charge was a ſufficient *] 04. 
art juſtification to the conſtable and his aſſiſtant, and the rule for a new. | 
n- trial was made abſolute. Which new trial came on before lord Mans- 

field, at the fittings after this term; when a verdict was found againſt. 
as Hall, and for the other two defendants. Douglas. 345. 


Gil . 1 the arreſt ſhall be made. 


not x. In criminal caſes, a perſon may be apprehended Arreſt without- 
and reſtrained of his liberty, not only by proceſs warrant. 
out of ſome court, or warrant from a magiſtrate, but 
frequently by a conſtable, watchman, ar kewur prin, wihout any 
ge. WF warrant or precept. 

2. Thus all perſons, who are preſent when a felony ; 
52: His committed, or a dangerous wound given, are bound By private per — 

to 2pprehend the offender, an pain of being fined and Jens. | 
impriſoned for their neglect. 2. Haw. 74. 23 
Alfo, every private perſon is bound to aſſiſt an 8 demanding his 

76. help, for the taking of a felon, or the ſuppreſſing of an affray. 
that 2 Haw. 75. 
Alfo by the. vagrant act of 17 G. 2. Every private perſoruruay ap- 
prehend beggars and vagrants. X _ 

3. Alſo, a watchman may arreſt a. night walker, 
without any warrant from a 1 ©, Oi, wm 52, By. Watchmen. 

4. In like manner, a conſtable may ex officio arreſt By conflables. 

a — of the peace in his view, and keep him in 
7 _ or in the ſtocks till he can bring him before a juſtice. 1 H. 

* $07 

5. Or any perſon 1 if an affray be made By. others. 
to the breach of the 18 8 Ponce, M may without any 


| 
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warrant. 


ARREST, 


_ warrant from a magiſtrate, reſtrain any of the offenders, to the end 


the king's peace may be kept; but after the affray is ended, they can- 
not be arreſted without an expreſs warrant. 2 I. 52. 
Arreſt with 6. So much concerning an arreſt without a war- 
rant; next follows arreſting with ſuch warrant: 
7. the warrant is ordinarily directed to the ſheriff 
By the ſheriſt! or conſtable, and they are indictable, and ſubjed 


or conſtable. thereupon to a fine and impriſonment, if they ne- 
755 . glect or refuſe it. 1 H. H. 581. 

Sheriff may 8. If it be directed to the ſheriff, he may command 
depiite. his bailiff, under ſheriff, or other worn and known 


officer, to ſerve it, without writing any precept. But 
if. he will command another man, that is no ſuch "officer, to ferve it, 
he muſt give him a written precept, otherwiſe falſe impriſonment wil 
lie. Lamb. 89. | 
7 But every other perſon to whom it is directed, 
Others cannot muſt perſonally execute it; yet it ſeems, that any one 
dle Parke may lawfully aſſiſt him. 2 Haw. 86. 
10. If a warrant be generally directed to all con- 
WWhe: re 4 confa- ſtables, no one can execute it out of his own pre- 
bl: may execute cinct; for in ſuch caſe it ſhall be taken reſpectively to 
it out of his own each of them within their ſeveral diſtricts, and not to 
2 | one of them to execute it within the diſtrict of ano- 
ther; but if it be directed to a particular conſtable 
(Mr. 5 ins ſays, to a particular conſtable by name), he may exe- 
cute it any where within the juriſdiction of the juſtice, but is not com- 
pellable to execute it out of his own conſtablewicx. Lord Raym. 546. 
1 H. H. 581. 2 H. H. 110. 2 Maw: bv. 
I. The juſtice that iſſues the warrant, may direct 
Any perſon may it to a private perſon if he pleaſeth, and it is good; 


execute. but he is not compellable to execute it, unleſs he be 
a proper officer. 1 H. H. 581. 
But not to ble 12. But by the juſtices oath of office, the warrant 
directed to the ought not to be directed to the party, but to ſome 
party. indifferent perſon, to execute it. 


TV here directed 13. If a warrant is directed to two or more jointly, 
IN. ny one of them alone may execute it. Datt 


Ce I 69. 
IV. The manner of an arreſt. 


40 two jointly. 


To be gone about 1. The officer to whom a warrant is directed and 
ininiediately. delivered, ought with all ſpeed and ſecrecy to find out 
3 the par ty, and then to exegute the warrant. Dal 


FORD © 
Oppeſing the 1 it is certainly an offence of a very high nature 
execution. to oppoſe one who lawfully endeavours to arreſt ano: 
ther for treaſon or felony : and it ſeems, that a perſon 
who fo oppoſes an arreſt for treaſon, whereof he knows the pati 


to have been guilty, is thereby guilty of the treaſon ; and that he wit 
lo oppoſes an arreſt for felony, is an acceſlary to the felony. Haw. 19 


3. A 
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2. An arreſt in the night is good, both at the fuit 
of the king and of the ſubject ; elſe the party may 
eſcape. 9 CY. 66. 55 5 

4. By the 24 G. 2. c. 55. Conſtables and others 
may, on having the warrant indorſed by a juſtice in 
another county, into which an offender ſhall have eſ- 
caped, arreſt an offender in ſuch other county, and carry him before 
the juſtice who indorſed the warrant, or ſome other juſtice or juſtices of 
ſuch other county, if the offence is bailable, to find bail; or elſe ſhall 
carry him back again before a juſtice in the county from whence the 
warrant did firſt iſſue. . | 

* 5. A private perſon cannot raiſe power to 

arreſt or detain a felon. H. H. 601. 6 

But any juſtice, or the ſheriff, may take of the county any number 
that he ſhall think meet, to purſue, arreſt, and impriſon traitors, mur- 
derers, robbers, and other felons ; or ſuch as do break, or go about to 
break, or diſturb the king's peace: and every man being required, 
ought to aſſiſt and aid them, on pain of fine and impriſonment. Dalt. 
1, . e 

Bat it is not juſtifiable for a juſtice, ſheriff, or other officer, to aſ- 


Arreſting in the 
night. 


Arreſting in 
another county. 


Taking the power of 
the county. 


ſemble the poſſe comitatus, or raiſe a power or aſſembly of people, upon 


their own heads, without juſt cauſe. Dalt. c. 171. 


But where a juſtice, ſheriff, or other officer, is enabled to take the 


power of the county, it ſeemeth they , may command and ought to 


have the aid and attendance of all knights, gentlemen, yeomen, huſ- 


bandmen, labourers, tradeſmen, fervants, and apprentices, and of all 
other perſons being above the age of fifteen years, and able to travel. 


Dalt. c. 171. Becauſe, by the ſtatute of Wincheſter, all of that age 


re bound to have harneſs. | | 
But women, ecclefiaſtical perſons, and ſuch as be decrepit, or diſ- 
ealed, ſhall not be compelled to attend them. Dalt. c. 171. 

And in ſuch caſe it is referred to the diſcretion of the juſtice, ſheriff, or 
other officer, what number they will have to attend on them, and how 
os after what manner they all be armed or otherwiſe furniſhed. 
1 r Fr 
6. As 8 the caſe of breaking open doors, in order 
to apprehend offenders, it is to be obſerved, that the Breaking open 
law doth never allow of ſuch extremities, but in cafes doors. 
of neceſſity; and therefore, that no one can juſti 
the breaking open another's door to make an arreſt, unleſs he firſt ſig- 
nify to thoſe in the houſe the cauſe of his coming, and requeſt them to 
give him admittance. 2 Haw. 86. | HED 

But where a perſon authorized to arreſt another, who is ſheltered in 
a houſe, is denied quietly to enter into it, in order to take him; it 
ſeems generally to be agreed, that he may juſtify breaking open the 
doors in the following inſtances : _ „ 

(1) Upon a capias grounded on an indictment for any crime whatſo- 
ever; or upon a capias from the chancery or king's bench, to compel a 
man to find ſureties for the peace or good behaviour. 2 Haw. 86. 

(2). When one known to have committed a treaſon or felony, or to 
have given another a dangerous wound, is purſued either with or without 
warrant, by a conſtable & or private perſon; but where one lies under 

| TS | a probable 


* 
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a probable ſuſpicion only, and is not indicted, it ſeems the better opi- 
nion at this day (Mr. Hawkins fays) that no one can juſtify the 


breaking open doors in order to apprehend him: And this opinion he 


* 108 


founds on Coke's 4 Int. 177. and Hale s pleas of the crown. 91. 
2 Haw. 87. 

But Lord Hale, in his hiſtory of the TEE of the crown, PEE that 
upon a warrant for probable cauſe of ſuſpicion of felony, the perſon to 
whom ſuch warrant 1s directed, may break open doors to take the per. 
ſon ſuſpected, if upon demand he will not ſurrender himſelf, as well as 
if there had been an expreſs and poſitive charge againſt him; and ſo 
(he fays) hath ,the common practice obtained, notwithſtanding the 
contrary opinion of lord Cote: for in ſuch caſe the proceſs 1s for the 
king, and therefore a non omittas is implied. 3 . N. 580, 583. 
2 H. H. 1 17. 

And as he may break open ft uch perſon's own hands fo much more 
may he break open the houſe of another to take him; for ſo the ſheriff 
may do upon a civil proceſs : But then he muſt at his peri] ſee that the 
felon be there; for if the felon be not there, he is a why: Saas to the 
ſtranger whoſe houſe it is. 2 H. H. 1 17. 

But it ſeems that he that arreſts as a private man barely upon ſuſpicion 
of felony, cannot juſtify the breaking open of doors to arreſt the party 
ſuſpected, but he doth it at his peri}, ” that is, if in truth he be a felon, 
then it is juſtifiable, but if he be innocent, but upon a reaſonable cauſe 
ſuſpected, it is not juſtifiable. 1 H. H. 82. 

But a conſtable in ſuch caſe may juſtify, and the reaſon of the diffe- 
rence is this: becauſe that in the former caſe it is but a thing permit- 
ted to private perſons to arreſt for ſuſpicion, and they are not : puniſha- 
ble if they omit it and therefore they cannot break open doors ; but 
in caſe of a conſtable he is puniſhable if he omit it upon complaint, 
25. Hh. 0%: 

(3) Upon a warrant from a jaſtice of the peace, to find ſureties for 
* peaec or good behaviour. 2 Haw. 86. I H. H. $92, 2 H. 

* 11 

And in general, Mr. Dalton ſays, an officer upon any warrant from 
a juſtice, either for the peace or good behaviour, or in any caſe where 
the king is party, may by force break open a man's houſe, to arreſt the 


_ offender. Dalt. c. 169. 


(4) On a warrant to ſearch for ſtolen goods, the doors may be broke 
open, if the goods are there; and if they are not there, the conſtable 
ſeems indemnified, but he that made the ſug zgeſtion, is punithable, 
2 Sg H. 151. 

* (5) Where forcible entry or FREED is found by inquiſition before 
juſtices of the peace, or appears on their view. 2 Haw. 86. 

(6) On a capias utlagatum, or capias pro fine. 2 Haw. 86. 

(7) On the warrant of a juſtice of the peace for the levying of a 
forfeiture, in execution of a judgment, or conviction for it, grounded 
on any ſtatute, which gives the whole or any part of ſuch forfeiture to 
the king. 2 Haw. 86. 

(S) Where an affray is made in a houſe, in the view or hearing of 
the conſtable, he may break open the doors to take them. 1 Haw. 137. 


2 Haw. d7. 6% K 


F 
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(o) If there be diſorderly drinking or noiſe in a houſe, at an un- 
ſeaſonable time of night, eſpecially in inns, taverns, or alehouſes, the 
conſtable or his watch, demanding entrance, and being refuſed, may 
break open the doors, to ſee and ſuppreſs the diſorder. 2 H. H. 95. 
(10) Wherever a perſon is lawfully arreſted for any cauſe, and af- 


terwards eſcapes, and ſhelters himſelf in an houſe. 2 Haw. 87. 


(1x) But upon a general warrant, without expreſſing any felony or 


treaſon, or ſurety of the peace, the officer cannot break open a door. 


1 E. H. 584. 


(12) Neither ought doors to be broke open to take a perſon, who 
is required to take certain oaths by virtue of a ſtatute, becauſe in ſuch 


caſe the warrant is not grounded on a precedent offence. 2 Haw. 87. 


2 Go. 131; -- ; 
(13) In acivil ſuit ; the officer cannot juſtify the breaking open an 


outward door or window in order to execute proceſs. If he doth, he is 
a treſpaſſer. But if he findeth the outward door open, and entreth 


that way, or if the door be opened to him from within, and he en- 
treth, he may break open inward doors if he findeth that neceſſary 
in order to execute his proceſs. Fot. 319. 5 

For a man's houſe is his caſtle for ſafety and repoſe for himſelf and 
family; but if a ſtranger, who is not of the family, upon a purſuit 
taketh refuge in the houſe of another, this rule doth not extend to 
kim, it is not His caſtle, he cannot claim the benefit of ſanctuary 
. 15 535 8 

And it is always to be remembred, that this rule muſt be confined to 
the caſe of arreſt upon proceſs in civil ſuits only. For where a felony 
hath been committed, or a dangerous wound given, or even where a 
miniſter of juſtice cometh armed with proceſs founded on a breach of 


the peace; the party's own houſe is no ſanctuary for him: * in theſe *IO9 


caſes, the juſtice which is due to the publick muſt ſuperſede every 
pretence of private inconvenience. id. 

_ (14) Finally, in all theſe caſes, if an officer, to ſerve any warrant, 
enters into a houſe, the doors being open, and then the doors are 


locked upon him, he may break them open in order to regain his li- 


berty. 2 Haw. 87. 3 | 
7. If there be a warrant againſt a perſon, for a 


treipaſs or breach of the peace, and he flies and will Killing in the 
not yield to the arreſt, or being taken makes his arreſt or pur- 


eſcape ; if the officer kills him it is murder. 2 H. ſuit, 
117. „ | 5 8 
But if ſuch perſon, either upon the attempt to arreſt, or after the 


arreſt, aſſault the officer, to the intent to make his eſcape from him, 


and the officer ſtanding upon his guard kills him, this is no felony ; 


for he is not bound to go back to the wall as in common cafes of 
fe dfendendo, for the law is his protection. 2 H. H. 118. 


But where a wasrant iſſueth againſt a perſon for felony, and either 


before arreſt, or after, he flies and defends himſelf with ſtones or 


weapons, fo that the officer muſt give over his purſuit, or otherwiſe 
cannot take him without killing him, if he kill him it is no felony, 
nd the ſame law is, for a conſtable that doth it by virtue of his 
viice, or on hue and cry. 2 H. H. 118. 5 
ut 


* 
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But then there muſt be theſe cautions: 1. He muſt be a lawful offi- 
cer; or there mutt be a lawful warrant. 2. The party ought to have 
notice of the reaſon of the purſuit, namely, becauſe a warrant is 
againſt him. 3. It muſt be a caſe of neceſſity, and that not ſuch a 
neceſſity as in the former caſe, where an aſſault is made upon the 
officer ; but this is the neceſſity, namely, that he cannot otherwiſe 
be taken. 2 H. H. 119. wo - a 

| But tho? a private perſon may arreſt a felon; and if he fly ſo as 

he cannot be taken without he be. killed, it is excufable in this caſe 
for the neceſſity ; yet it is at his peril, that the party be a felon ; for 
if he be innocent of the felony, the killing (at leaſt before the arreſt) 
ſeems at leaſt manſlaughter ; tor an innocent perſon is not bound to 
take notice of a private perſon's ſuſpicion. 2 H. H. 119. . 
53 8. A perſon ſworn and commonly known, and 
3 acting within his own precinct, need not ſhew 
5 his warrant; but he ought to acquaint the party 
„ with the ſubſtance of it. 2 Haw. 85. 

And an gfficer giveth ſufficient notice what he is, when he faith 
to the party, I arreſt you, in the king's name; and in ſuch caſe, the 
pPoearty at his peri] ought to obey him, tho' he knoweth him not to be 
IO an officer; and if he have * no lawful warrant, the party grieved may 

have his action of falſe impriſonment. Dalt. c. 169. 5 
But the learned editor of Hale's hiſtory obſerves hereupon, that 
the books referred to intend the general warrant conſtituting ſuch 
perſon an officer, as a bailiff, or the like, in a civil action; tho? it 
may be otherwiſe in caſe of telony, becauſe in ſuch caſe a private per- 
| ſon may arreſt a felon without any warrant at all. 2 H. H. 116. 
# But if he acts out of his precinct, or is not ſworn and commonly 
| known, he muſt ſhew his warrant if demanded, 2 Haw. 85, 86, 
Otherwiſe the party may make reſiſtance, and needs not to obey it. 
Delt. c. 169. „ : 5 
But if che conſtable has no warrant, but doth it by virtue of his 
office, as a conſtable, it is ſufficient to notify that he is conſtable, or 
that he arreſts in the king's name. 1 H. H. 583. 

Put in the caſe of a warrant of diſtreſs, iſſued by a juſtice of the 
peace, for the levying a pecuniary forfeiture or ſum of money, it is 
ſpecially provided by the ſtatute of the 27 G. 2. c. 20. that the officer 
exccuting the fame, ſhall, if required, ſhew his warrant to the perſon 
whoſe goods are diftrained, and ſhall ſuffer a copy thereof to be ta- 


L ken. 
=. 80 9. If the conſtable come unto the party, and re- 
= Yo or . off 5 1 him to go before the juſtice, this * arreſt 8 
1 | * nor impriſonment. Dalt. c. 170. oy 
| For bare words will not make an arreſt without laying hold on the 1 
| perſon or otherwiſe confining him. But if an officer comes into a 
8 room, and tells the party he arreſts him, and locks the door, this is Ml ” 
| an arreſt; for he is in cuſtody of the officer. 1 Salt. 79. 2 Haw, x 
| 129. Cafes in the time of lord Hardwicke, 31. | 
| | ſti 


10. It 
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10. It hath been holden, that if a conſtable, af- | 
ter he hath arreſted the party by force of a warrant, Retaking after. 


8 ſuffer him to go at large, upon his promiſe to come arreſt. 

5 again and find ſureties, he cannot afterwards arreſt 

8 him by force of the ſame warrant: However if the party return, and 

8 put himſelf — — under the cuſtody of the conſtable, it ſeems that it 
may be probably argued, that the conſtable may lawfully detain him, 

9 and bring him before the juſtice, in purſuance of ſuch warrant; but in 

0 this the law doth not ſeem to be clearly ſettled. 2 Haw. 81. 

* But if the party arreſted do eſcape, the officer upon freth ſuĩit may 

) take him again and again, ſo often as he eſcapeth, altho' he were 

0 out of view, or that he ſhall fly into another town or country. 

5 Dalt. c. 169. 2 | * 

d | * J. What is ts be done after the arreſt. *TTT 

7 


1. When a private perſon hath arreſted a felon, a 
h or one ſuſpected of felony, he may detain him in By a private 
cuſtody till he can reaſonably diſmiſs himſelf of him; perſon. 


N but with as much ſpeed as conveniently he can, he 

1 do any of theſe three things: 5 Dh | 
(1) He may _ him to the common gaol; but that is now 

a» rarely done. 1 H. H. 589. 2 H. Hy _ | 

ry (2) He may deliver him to the conſtable, who may either carry 

it him to gaol, or to a juſtice of the peace. 1 H. H. 589. 

= (3) He may carry him immediately to a juſtice of the peace. 

ly 2. If the conſtable, or his watch, hath arreſted af= 


6 [MW ffayers, or perſons drinking in an alehouſe diſorderly By à watch- 
it. Nat an unſeaſonable time of night, he may put the man. 
; perſons in the ſtocks, or in a priſon if there be one 85 
115 in the vill, till the heat of their paſſion or intemperance is over, thoꝰ 
fi he 1 them afterwards; or till he can bring them before a juſtice. 
he 3. If the arreſt is by virtue of a warrant, when 9 
Fx the officer hath made the arreſt, he is forthwith to, By an officer by 
der bring the party, according to the direction of the warrant, 
on warrant : If it be to bring the party before the juſ- "iy 
5 tice who granted the warrant ſpecially, then the officer is bound to 
bring him before the ſame juſtice; but if the warrant be to bring him 
re- before any juſtice of the county, then it is in the election of tlie offi- 
ft er, to bring him before what juſtice he thinks fit, and not in the 
election of the prifoner. 1 H. H. 582. 2 H. H. 112 
the But if the time be unſeaſonable, as in or near the night whereby 
a he cannot attend the juſtice, or if there be danger of a preſent reſcue, 
is or if the party be ſick, he may ſecure him in the ſtocks, or in an 
w, Mouſe, till the next day, or ſuch time as it may be reaſonable to bring 
Mm. 2 K. H. 120. . | 
And when he hath brought him to the juſtice, yet he is in Jaw 
It ſtill in his cuſtody, ll the juſtice difcharge, or bail, or commit him. 
2 H. H. 120. 0 
Vol. I. M 4. But 


#29 * 


1 4. But it is ſaid, the conſtable is not obliged to 
Returning the return the warrant itſelf, but may keep it for 


C 
warrant, his own juſtification, in caſe he ſhould be queſtioned 4 
1 for what he had done; but only to return What he c 

has done upon it. Lord Raym. 1196. | 
*112.- * 5. And this ſeems to be implied in the ſtatute of I l 
= Conflable in- the 24 C. 2. c. 44. which enacteth, that no action 0 


demnified. ſhall be brought againſt any conſtable or other offi- 
cer, or perſon acting by his order, and in his aid, for 
any thing done in obedience to the warrant of a juſtice of the peace, 
until demand hath been made, or left at the uſual place of his abode, 
by the party, or by his attorney, in writing, ſigned by the party de- 
manding the ſame, of the peruſal and copy of ſuch warrant, and the 
fame hath been refuſed or neglected for fix days after ſuch demand: 
And if, after compliance therewith, any ſuch action ſhall be brought, 
without making the juſtice who ſigned the warrant defendant, on 
producing and proving ſuch warrant at the trial, the jury ſhall gwe 
their verdict for the defendant. / 6. And it is certain the conſtable 
cannot grant a peruſal or copy of the warrant, unleſs he hath it in his 
cuſtody. i WS | 
nu 6. By an ancient ſtatute, 23 H. 6. c. 10. No 
Fee for arreſt, ſheriff ſhall take for any arreſt, . but 20d. and the 
bailiff which maketh the arreſt 4d. on pain of 4]; 
| half to the king, and half to him that will fue in ſeſſions (or the 
courts above) and treble damages to the party injured. _ 
Upon which ſtatute perhaps may be founded the cuſtom in many 


places, of giving 4d. to the conſtable with the warrant, for his trouble E 
in executing the ſame ; which indeed at that time might be a reafon- il ” 
able ſatisfaction ; for 4d. then was worth more ten times the value of 3 
4d. now. Which decreaſe in the value of money, in this and many Wi . 
other caſes depending upon ancient ſtatutes, may ſeem to require ſome By n 
conſideration. OO | | 4 
1 The rewards for arreſting or apprehending highwaymen and others, Ml a 
a may be found under their reſpective titles. e f 
| ASSAULT AND BATTERY . 
ö 3 hy ö 
| J. Aſſault, what. 7 


- Battery; what. | 
Þ III. In what caſes they may be juſtified. 
1 ö {F. How puniſhed, | | f 


| | I. Aſault, what, 


A SSAUET, ſſultus, from the French a{ſayler, is an attempt al 

| or offer, with force and violence, to do a corporal hurt to 6 

*112 another; as by ſtriking at him with or * without a weapon; or pre- 
lenting 2 gun at him, at ſuch a diſtance to which the gun wil 


carry; 


ASSAULT AND BATTERY. 


carry; or pointing a pitchfork at him, ſtanding within the reach of 
it; or by holding up one's fiſt at him; or by any other ſuch like act, 
done in an angry, threatning manner. 1 Haw. 133. 
And from hence it clearly follows, that one charged with an aſ- 
if WH fault and battery, may be found guilty of the aſſault, and yet acquitted 


1 of the ny But every battery includes an aſſault; therefore on an 
. indictment of aſſault and battery, in which the affault is ill laid, if 
* the defendant be found guilty of the battery it is ſufficient. 
= © Haw. 134. „„ 


Notwithſtanding the many ancient opinions to the contrary, it 
ſeems agreed at this day, that no words whatſoever can amount to an 
he aſſault. 1 Haw. 134. 8 8 


it II. Battery, what, 

) | | | 
on 5 BY 5 

Wo Battery (from the Saxon batte, a club, or beatan, to beat, from 


de hence cometh alſo the word battle) ſeemeth to be, when any injury 

\;. a whatſoever, be it never ſo ſmall, is actually done to the perſon of a 
man, in an angry, or revengeful, or rude, or infolent manner, as by 

Jo pitting in his face, or any way touching him in anger, or violently | 


the juſtling him out of the way, and the like. 1 Haw. 134. 
70 | III. In what caſes th ey may * juſtified I 
ny A man may juſtify an aſſault, in defence of his perſon, or of his 


We wife, or maſter, or parent, or child within age; and even a wounding 
| may bs juſtified in defence of his perſon, but not of his poſſeſſions. 
3 Salk. 46. 5 EO ; 
s Alſo if an officer having a lawful warrant lay hands on another, to 
arreſt him, or if a parent in a reaſonable manner chaſtiſe a child, a 
maſter his apprentice, a ſchool-maſter his ſcholar ; in alt thete cafes, _ 
and ſuch like, it is juſtifiable. x Haw. 130. „ 
Likewiſe a perſon may juſtify an aſſault and battery of another, who 
doth menace or aſſault him, and attempt to beat him from his law- 
ful watercourſe or highway. Pult. a2. 
Likewiſe, if a perſon comes into my houſe, and will not go out, I 
may juſtify laying hold of him, and turning him out. 3 Black. 120. 
And where a man in his own defence heats another who firſt aſ- 
faults him, he may take advantage thereof, both upon an indictment, 
and upon an action; but with this * difference, that on an indictment , _ _ 
he may give it in evidence upon the plea of not guilty, but on an 114 
action he muſt plead it ſpecially. 1 Haw. 1334. | 


IF. How. puniſhed. 


There is no. doubt but that the wrong-doer is ſubje& both to an, 
Aon at the ſuit of the party, wherein he ſhall render damages; and: 
alſo to an indictment at the ſuit of the king, wherein he {hall be. 
incd according to the heinouſneſs of the offence, 1 Haw. 134. 

M 2 But 


ASSAULT AND BATTERY. 


But on an action of aſſault and battery, where the jury mall give. 
leſs than 40s. damages, the plaintiff ſhall have no more coſts than 
damages, unleſs the judge ſhall certify on the back of the record, 
that an actual battery (and not an aſſault only) was proved upon the 
trial. 43 El. c. 6. 22& 23 C. 2. c. 9. / 136. 

By 6 G. c. 23. , 11. Aſſaulting in the ſtreet or highway, with 
intent to ſpoil people's cloaths, and fo ſpoiling them is felony and 
tranſportation. 

BY-7 0&0. 2-c. 20 Aſſaulting with intent to rob, is alſo made felony 
and tranſportation. 

And by 9 4nz. c. 16. Aſſaulting a privy councellor in the execution 
of his office, is felony without benefit of clergy. 

A private aſſault is not inquirable in the leet, not being a com- 
mon nufance, as all af:rays are. I Haw. 13 by 


Warrant for an aſſault, 


Weſtmorland, } To the Sonde of 


WH E REA S complaint hath been made before me J. P.  efyuire, 

| one fed his majeſty's juſtices of the peace in and for the ſaid: 

county, upon _ cath of A. I. r in the ſaid county, taylor, 

that A. 122 butcher, did on the day of 

- vieenth aſſault and beat him the ſaid A. I. at 

for ſaid, in the county aforeſaid : Theſe are therefore in his ſaid ma- 

Jeff's name, to command yeu forthwith to apprehend the ſaid A. O. 

and to bring him before me to anſwer unto the ſaid complaint, and to 

be further dealt withal according to law. Given under my hand and 

ſeal the day of, & c. „ 

115 0 
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, 


72 E jurors for our lord the ting upon Heir. oath profit that re 
A. 0 in the ſaid county, butcher, on the - day a 
| | in 1 year of the reign 9 at 
1 1 in the county 72 "cfaid, in and 1 hon A. I. e then and a 
there being in the peace of God and of our ſaid lord the king, with Ws 
force and arms, an aſſault did make, and him the ſaid A. I. then and 
there did beat, wound, and evil intreat, and then and there to him 
. | | other enormous things did, to the great damage and hurt of him the ſaid 
| A. I. to the evil . of all others offending in the like kind, 


| and againſt the peers of our ſaid lord the king, his crown and dig- 
| #37 ty. | 
y 


ASSIZES. 


EF 2458525 


4 SSIZE (aſſeſſio) anciently ſignified in ge- 

neral, a court where the judges or aſſeſ- Aſſxe, what. 
ors heard and determined cauſes; and more parti- 
ularly upon writs of Aſixe brought before them, by ſuch as were 
zrongfully put out of their poſſeſſion. Which writs heretofore were 
ery frequent; but now men's poſſeſſions are more eaſily recovered by 
jcctments, and the like. Yet ſtill the judges in their circuits have a 
ommiſſion of Aſiæe, directed to themſelves and the clerk of aſſize, 
to take aſſizes, and to do right upon ſuch writs ooo 
2. To which commiſſion of ze, four other ©? 
ommiſſtons are now ſuperadded ; to wit, commiſſions Y 

(1) A commiſſion of general gaol delivery, directed to the judges 
and the clerk of aſſize affociate ; which gives them power to try every 
priſoner in the gaol, committed for any offence whatſoever, but none 
but priſoners in the gaol. 1 8 
(2) A commiſſion of oyer and terminer, directed to the judges, 
nd many other gentlemen of the county; by which they are impow- 
red to hear and determine treaſons, felonies, and other miſdemea- 
nors, by whomſoever committed, whether the perſons to be tried be 
gaol or not in gaol, N e 3 
(3) A commithon or writ of niſi prius, directed to the judges and 
lerk of aſſize, by which civil cauſes brought * to iſſue in the courts 


where the cauſe of action ariſes; and on return of the verdi& of the 

jury to the court above, the judges there give judgment. 
(4) A commiſſion of the peace in every county of their cir- 

cuit. „ | Ne AN 


O. 3. By the precept for the general gaol delivery 
o abovementioned, the ſheriff is commanded to attend Sheriffs, juſ- 
there in perſon, with his under-ſheriff; and to give ces, and others 


otice to all juſtices of the peace, mayors, coroners, to attend there. 
eſcheators, ſtewards, and alſo to all chief conſtables” I 
and bailiffs of hundreds and liberties, that they be then and there in 
their own perſons with their rolls, records, indictments, and other 


hat remembrances, to do thoſe things which to their offices in that behalf 
day Nappertain to be done. „„ 
— By virtue whereof, all juſtices of the peace, mayors, and others 
and {W-bovementioned, of that county where the judges have their aſſizes, 
vith ae bound to be preſent ; and if they make default, without lawful im- 


and pediment, the judges may ſet a fine upon them for their neglect. 
him oon. Circ. Comp. a. | 8 


aid 4. Alfo, by ancient co OM that is, by the com- | 
nd, mon law 'of the land) before the coming of the Conftables pre- 


judges, the high conſtables iſſue their warrants to the 


Sue their“ ſeutment. 
petty conſtables, to make preſentments of all crimes 1 


and offences cognizable at the aſſizes; to the intent (as it ſeemeth) 
that the judges thereby may have a general information and know- 
edge, how the peace” fath been kept: which preſentments being deli- 
vered to the high conſtables, are by them delivered into court, and 
make up part of the rolls, and other remembrances e : 
e ic 


above, are tried in the vacation by a jury of twelve men of the county *I 16 
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Which ſaid warrants of the high conſtables perhaps may be beſt 
drawn upon the words of the commiſſion of oyer and terminer, which 
is the largeſt of all the five commiſſions abovementioned : And then 


the form thereof may be thus : or 
; es W 
Tal Ward. To the conſtable of —— in the ſaid county. In 


THESE cre to require you the faid conſtable, in his majeſly*s nan, 

to make out a preſentment in writing of all treaſons, miſpriſions of 
treaſons, inſurrections, rebellions; counterfeitings, clippings, waſhings, 
falſe ceinings, and other falſities of the money of Great Britain, and if 
other kingdoms and dominions whatſoever; and of all the murders, feli. 

17 nies, * manſlaughiters, killings, burglaries, rapes of women, unlawful 
meetings and conventicles, unlawful uttering of words, afſemblies, miſ- 
priſions, confederactes, falſe allegations, treſpaſſes, riots, routs, retentions, 
eſcapes, contempts, falſities, negligences, concealments, maintenance, op- 
preffrons, champerty, deceits, and all other evil doings, offences and in- 
Juries whatſnever ,, and alſo the acceſſaries of them; by whomſeever, ani 
in what manner ſoever, done, committed or perpetrated, within your con- 
flablewick. Which faid preſentment ſo made in writing as aforeſaid, 
and ſigned by you, you are to deliver to me at = in the ſaid county, 
on- the - day of. aj the hour of —— in the fore. 
noon of the ſame day, that I may nave the ſaid preſentment ready to be 
delivered to his ſaid majeſty's juſtices of oyer and terminer and general 
gacl delivery at the next aſſizes to be holden for the ſaid county. Herein 
fail you not, as you will anſwer the contrary at your peril, Given un- 


der my hand, the———— day of . in the year of our Lord g b. 

| 95 John Bowneſs, High Conſtable. O 
| 1 5. Whereas the courts of aſſiſe, niſi prius, oyer 
1 In what caſes and terminer, and gaol delivery, for ſeveral counties 
1 the judges may at large, are often held in or near cities or towns that 
4 act, tho out of are counties of themſelves, and at the fame time with 
Fil tne proper the like courts for the ſaid cities or towns; and incon- 
1 coutty. veniencies frequently ariſe in tranſacting the buſineſs of 

1 the ſeveral courts, for that the lodgings of the judges WI 

1 are ſituate either only in the county at large, or only in the county of 2 


1 ſuch city or town ; it is therefore enacded, that whenever the ſaid courts 
1 for any county at large ſhall be held in or near any city or town which 
q | is alſo a county of itſelf, with the like or any of the like ccurts for the 
T8 faid city or town, the lodgings of the judges fhall be. conſtrued and ta- 
8 ken to be ſituate both within the county at large, and alſo within the 
county of ſuch city or town, for tranſacting the buſineſs. of the aflizes Wh i 
4 for ſuch county at large, and for the county of ſuch city or town dur- 
Vi ing the time that ſuch judge or judges ſhall continue therein for.the ex- 
ecution of their ſeveral commiſhons, 19 E. 3. c. 74. / 70. , 
a 


ATTACH: 


ATTACHMENT. 
HIS word, as a law term, we have immediately from the French 
attacher, to tye, or make faſt. The Italian word is attacare 
the Spaniſh attacar ; and the Saxon tæcan, to take. . 
elt ſignifieth the taking of a man's body by commandment of a writ x 118 
Wor precept; and is properly grantable in cafes of contempts, againſt 
which for the moſt part all courts of record generally, hut more eſpeci- 


ally thoſe of V py eating and above all the court of king's bench 
may proceed in a fummary manner, according to their diſcretion. 


eſt 
ch 
en 


2 Haw. 1414. 3 
15 But in the caſe of K. and Bartlett, H. 8 G. 2. it is ſaid that gene- 
| if rally the ſeſſions have not a power to award an attachment; but the 
court ſaid, they would not determine how it would have been, if they 
Til had committed the perſon for contempt : but the ordinary and proper 
%. method is, by indictment, 2 Se. Ca. 176. 


a. On Are ue er” 


H E difference between a man attainted and convicted is, that a 
man is faid to be convicted before he hath judgment, as if a man 
be convicted by verdict or confeſſion, and when he hath his judgment 
upon the verdict or confeſſion, then he is ſaid to be attainted. 1 Int. 
o. 5 
That is to ſay, his blood is become (attinctus) tainted, ſtained, or 
corrupted: inſomuch that by the common law, in caſes of treaſon or 
felony, his children or other kindred cannot inherit his eſtate, nor his 
wife claim her dower ; and the fame cannot be reſtored or ſaved, but 
by act of parliament ; and therefore in divers inſtances, there is a ſpe- 
cial proviſion by act of parliament, that ſuch or ſuch an attainder ſhall 
not work corruption of blood, loſs of dower, nor diſheriſon of heirs. 


41 LF FA 7TH 9 
A T TAIN T is a writ that lieth, where a falſe verdict in a court 


{s of 

does of record, upon an iſſue joined by the parties, is given. 1. If. 

y. of Wl 294. Which is treated of under title FURORS. 85 

urts | 

hich — 5 

the | Ke 

| ta- M & 7 *II9 
the | 

ſizes . N attorney is one who is appointed to do 


any thing in the turn, ſtead, or place of II ho. 
another. I Iuſt. 51. . 
2. No attorney or ſolicitor ſhall be capable to con- Fu/tice of the 
unue or be a juſtice of the peace, during ſuch time peace not to att 
as he ſhall continue in the buſineſs and practice of an as attorney, 
1 «torney or ſolicitor.— But this not to extend to any 


city 


city or town being a county of itſelf, nor to any city, town, or liberty, 
having juſtices of their own. 5 G. 2. c. 18. 


 Under-jheriff. 


Stetunrd of a 


franchiſe. 


Recuſant, 


Perſons condbictl- 


ed of barratry, 


or other crime, 


To be bound for 
5 Fears. 


ABidavit to be 
made thereof. 


contract; 3 in which affidavit ſhall be ſpccified, the name of the attorney 


or ſolicitor; on pain of 1o0l. half to the king, and] 


Fs 23. J. 57 6. 


4 7 T R NE . 


No under-ſheriff, ſneriff 5 clerk, receiver, nor 
ſheriff 's bailiff, ſhall be attorney in the king's courts, 
during the time Re he is in office with any ſuch 
ſheriff. 1 H. .5. 

4. No ſteward, palliff nor miniſter of lords of 
franchiſes, Which have return of writs, ſhall be attor. 
ney in any plea within the franchiſe or 1 
whereof he ſhall be officer. 4 H. 4. c 

5. No recufant convict ſhall practiſe a: as an attorne 


half to him that ſhall fue. 43 F. 6.8; 6 
6. If any perſon, who hath been convicted of for. 
gery, perjury, or ſubornation of perjury, or common 
barratry, ſhall practiſe as an attorney or ſolicitor ; he 
ſhall be tranſported for ſeven years. 12 G. c. 29. , 4. 
No perſon fhall act as attorney or ſolicitor, un- 
leſs he ſhall have been bound for five years. 2 G. 2 


8. And every perſon bound to 0 as Clerk to any 
attorney or ſolicitor, ſhall within three months cauſe 
an affidavit to be made of the actual execution of the 


and ſoliciter and of the perſon ſo bound, their places of abode, and the 

day of the date of ſuch contract : ſuch affidavit to be filed within the 

faid time, in the court where the attorney or ſolicitor is nrolled, 

22 C. 2. c. 46. /. 3 

But there is TA an indemnifyi ing clauſe in fome act every two 

or three vears, for relief of perſons who have omitted to cauſe ſuch aff- 

davits to be made and filed, provided they cauſe the ſame to be done 
within a time therein limited. 

5 And no perſon ſo bound ſhall be admitted or inrolled an attorney 0r 

a 12 O ſolicitor, before! ſuch affidavit fo filed ſhall * be produced and ny read 

in court. 22 C. 2. c. 46. 


bs 
bY © fach clerk ſhall, during the whole time of 
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ſervice ſpecified in the contract, continue and be actu- 


aly employed by fuch attorney or folicitor or his 


agent, in the proper buſineſs of an attorney or ſolici- 


l tor. 22 G.: 2.4: 40-5 #: 

1. | Provided, that if the maſter ſhall die or diſcontinue his practice, or i 

N the contract ſhall by conſent be cancelled, or ſuch clerk be diſchargel 
by order of court ; the clerk may be bound, during the reſidue of the 
term to another maſter : ſo as athdayit be made and filed as aforeſaid, 
of the execution of ſuch ſecond or other contract. .. . 

And ſuch clerk, before he thall be admitted attorney or ſolicitor, 
ſhall cauſe an affidavit of himſelf, or of the attorney or ſolicitor to 
hom he was bound, to be made and filed as aforeſaid, that he hatl 
actually and really ſerved and been emplo * by ſuch practiſing attor- 

a 


ncy or ſolicitor or his agent, during the ſaid Whale term of five year. 
1. 10. 


10. One 


_ courts of 


to a ſworn attorney. ,. 10. 


4 r F: O N. B F. 


10. One of the judges in the courts of law, and 

the maſter of the rolls, or two maſters in chancery, Swearing and 
tively, ſhall examine any perſon touching his fitneſs 2h, 
and capacity to be an attorney: or ſolicitor: and if approved of, he 
ſhall be ſworn. in open court, ang admitted and inrolled, without fee, 


and a judge of the other courts of equity reſpec- admiſfior, = 


except 1s. for adminiſtring the oath, Which admiſſion (on a qua- 


druple 40s. ſtamp) ſhall be ſigned, and delivered to him. 2 G. 2. 
ci . Laute 510. VVV 5 
And the attorney's oath ſhall be this: © I A, B. do ſwear, that I 


« will truly and honeſtly demean myſelf in the practice of an attor- 
« ney, according ta the beſt of my knowledge and ability; fo help 
The folicitor's —.— «© I A. B. do ſwear, that I will truly and 
« honeſtly demean myſelf in the practice of a ſolicitor, 83 to 
the beſt of my knowledge and ability; ſo help me God.” /. 14. 
11. If apy perſon ſhall act as attorney or folici- 
tor, for or in expectation of any gain or reward, Penalty. of act 
without being admitted and inrolled as afoxeſaid : he ing before iu- 
ſhall forfeit 5ol. and be incapable to act for the fu- rolled. 
ture: The ſaid penalty to be recovered in any of the _ = 
cord at H:/tminſter, or in the counties palatine reſpective- 
97 or great ſeſſions in Wales, or at the aflizes or ſeſſions, by any per- 


on who ſhall ſue for the ſame within 12 months, together * with treble 12 
colts ; and no proceedings thereupon ſhall be removed before judgment, 
ar ſtayed by any certiorari or other writ. 2 C. 2. c. 23. f. 24. 25. 
And bythe 7 8 V. c. 24. Any attorney or ſolicitor, acting as 
ſuch, before he hath taken the oaths and ſubſcribed the declaration, 
as other perſons qualifying for offices, ſhall incur a præmunire. 
12. And every attorney or ſolicitor practiſing in 

any court holding pleas for 40s. or upwards, ſhall Licence. 


| take out a certificate of his admiſſion, inrolment, or 


regiſter, for which he ſhall pay a ſtamp duty, if within the bills of 
mortality of 51. elſewhere 3l. the fame to be renewed annually ten days 
at leaſt before the end of the year, on pain of forfeiting 5ol. to be 
recovered in the courts at Veſtminſter, 25 G. 3. c. 80. ,. 1, 7. 
The ſaid duties to be under the management of the commiſſioners 
ef the mp 4 oi t „ 
13. No attorney or ſolicitor ſhall have more 
0 two clerks at any one time. - 2 G. 2. c. 23. 
v3 2 DL 98 8 es, - 
Except the prothonotaries in the common pleas, and the ſecon- 
dary in the king's bench, and the ſeveral prothonatories in the coun- 
ties palatine, and great ſeſſions in Wales; each of whom may hve 
three, who thall be bound and ſerve for ſuch time as aforeſaid, and 
examined, admitted, and inrolled, as other perſons who have ſerved 


To have n» 
more than 
two clerks. 


* 


14. A ſworn attorney may, on examination as Attorney may be 
»forefaid, be admitted, ſworn, and inrolled a ſoli- admitted à feli, 
citor, in any of the courts of equity, without fee citor. 
er ſtamp. 2 C. 2 c. 23. /. 29. 


Vox. I. N 15. In 
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Solicitor may be 15. In like manner, a ſworn ſolicitor may be 
"OY a admitted, ſworn, and inrolled an attorney in the 
. king's bench or common pleas. 23 G. 2. c. 26. 
| e . 15 | 
41. 15. So alſo, a fwart! ſolicitor in any of the courts 
ay be admit- of oth £ fad; d 
{ed in other quity may, on examination as aforeſaid, be ad- 
mitted, ſworn, and inrolled, in any other court of 
courts. equity, without fee or ſtamp. 2 G. „„ 
| 17. And any attorney or folicitor in any of the 
Aay aft in the courts reſpectively, may, with the conſent in writing 
name of any of an attorney in any other court, in the name of 
other attorney. ſuch attorney, fue out any proceſs, and carry on 
any ſuit, in ſuch court; notwithſtanding he is not 
ſworn and admitted to be an attorney of ſuch court. 2 G. 2, 


C. 23. ＋ IO. 

18. And any perſon, who hath boon admitted an 

May act in in- attorney in any of his majeſty's courts of record at 

ferior courts of Weſtminſter, ſhall be capable of being admitted to 

| record, pParactiſe as an attorney in any inferior court of re- 

E Sy = cord; provided he * be in all other reſpects qualified 
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according to the cuſtom of ſuch inferior court. 6 G. 2. c. 27. 
1d09. No perſon ſhall act as attorney, ſolicitor, or 

Perſons ungua- agent at any general or quarter ſeſſions of the ks, 

lificd not to ae? without being duly inrolled; on pain of gol. to him 

in the ſeſſions. who ſhall fue in twelve months, with treble coſts ; 

7 and if any attorney or ſolicitor ſhall permit him to 
make uſe of his name in fuch ſeſſions, he ſhall forfeit Sol. in like 
manner. 22 G. 2. c. 46. JJ 12. 

And no clerk of the peace or his deputy, or any -under-ſheriff or 
bis deputy, ſhall act as ſolicitor, attorney, or agent, at any general or 
quarter ſeſſions of the peace of the county or place where he ſhall 

execute his ſaid office reſpectively, on pain of Sol. in like man- 


9 14. 
20. A perſon acting as attorney or icitar | in the 
Nor in the county court, without having been legally admitted ; 
county court, thall forfeit 20l. with coſts, to him who ſhall ſue in 


12 months in any of his majeſty” s courts of record. 
14 , 613 £9. 

21. An attorney, in reſpect of his attendance at 

Privilege. the court, cannot be preſſed for a ſoldier. Comyn's 
Dig. Attorney, — But he is not privileged from ſerv- 

ing in the militia, or finding a ſubſtitute in his ſtead. Black/tone's 
Rep. 1123. 
A attorney ſhall not be made conſtable, though there be 2 
cuſtom that every inhabitant ſhall be choſen in his turn. Compn's ib. 
And, ih Wake? it is ſaid, that he ſhall not be elected into, any 
other office, againſt his will ; as to the office of overſeer of the por! 

or churchwarden, or any office within 2 borough. 2d. | 

So he ſhall not be choſen collector of the lord's rent within a ma- 
nor, where it is copyhold ; though it be part of his tenure. 1d. 


E 


A. Q = 


8 Ov oy 4% 


So he ſhall not be amerced for not doing his ſuit at the lords 
court, when his attendance at Weſtminſter is required. id. 
In the caſe of the corporation of Norwich v. Berry T. 7. G. 3. 
it was determined, that an attorney ought to have his privilege 


allowed from executing the office of ſheriff. It was obſerved, that 


the conteſt was not between the city of Norwich and the attorney, 


but between the city of Norwich and the court of common pleas ; 


that the privilege of the court was the matter in queſtion, which has 
exiſted as long as the court; and the crown could not, by a charter 
granted to a corporation, take it away. Burr. Mansf. 2109. 


If an attorney be denied his privilege, he may have a urit of #123 
privilege for his diſcharge. 2 Haw. 63. WT F 


22. If any attorney be notoriouſly found in any . 


default, of record, or otherwiſe ; he ſhall- forſwear Miſtehavieur. | 


the court, and never after be received to make any 
fuit in any court of the king. 4 H. 4. c. 18. 


And therefore, where an attorney ſued out a capras, without an 


original ; he was ſtruck out of the roll, and ſworn, that he be not an 
attorney in any of the king's courts. Comyn's Dig. Attorney, 


So an attorney, who gave names to the ſheriff to be returned upon 
a jury, was caſt over the bar. id. 5 . 
So if he takes money of his client, and afterwards wholly refuſes 
to intermeddle with his buſineſs ; he thall be ſtruck out of the 
roll. id. | | 


If he refuſes a re- delivery of writings intruſted to his peruſal, though 


ſome of them concern himſelf principally ; the court, upon motion, 
will compel him to re-deliver them, on payment of all due to him in 
the cauſe for which they were delivered ; for if the writings were 


delivered for a ſpecial purpoſe, he ſhall not detain them for another de- 


mand, id. 


And the court will award an attachment againſt him, for bad and 
fraudulent practice; and he ſhall pay coſts thereupon, or ſhall be 


committed: But an attachment will not be granted before a day al- 


lowed to ſhew cauſe, id. | ne ND 
23. No attorney or ſolicitor, being a priſoner, ſhall, 
in his own name, or in the name of any other at- A#ing when 


| torney 5 during his confinement, ſue out any writ or under confine+ | 


proceſs, or commence any action; on pain that ſuch ment. 
proceedings ſhall be void, and he ſhall be incapaci- 
tated to act as attorney or ſolicitor for the future; and any attorney 
or folicitor permitting or impowering him to do fo in his name, ſhall 
be in like manner incapacitated. 12 G. 2. c. 13. . 9. 6. 
Provided, that ſuch perſon ſo confined may carry on or tranſact 
any ſuit commenced before his confinement. /. 10. 
24. Every writ or proceſs for arreſting the body, 


N.ume to be in- 


and every writ of execution, or ſome label annexed * 
to ſuch writ or proceſs, and every warrant to be 


writs or other 


made out thereupon, ſhall be ſubſcribed or indorſed . | 
with the name of the attorney, clerk in court, or p raceſs : 
ſolicitor; and where ſuch perſon ſhall not be immediately employed 
by the plaintiff, then alſo with the name of the attorney. or ſolicitor 
wp  N2 Fe 1 immediately 
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immediately employed: And every cop) of any writ to be ſerved on 


a 2+ the defendant ſhall be ſubſcribed or indorſed, & with the name of the 


attorney or ſolicitor immediately employed. 2 C. 2. c. 23. . 22. 
But the not ſubſcribing or indorſing the name of the attorney, 
clerk in court, or ſolicitor, on the warrant made out on the proceſs, 
ſhall not vitiate the ſame ; provided the writ be ſubſcribed or indorſed: 
but the ſheriff making out ſuch warrant, and not ſubſcribing or in- 
dorſing the name of the attorney, clerk in court, or ſolicitor, who 
ſued out the fame, ſhall forfeit 51. to be aſſeſſed upon him as a fine, 
by the court out of which the proceſs iſſued, half to the king, and 
half to the party aggrieved by ſuch omiſſion. 12 E. 2. c. 13. / 4. 
25. If any fworn attorney or ſolicitor thall d 
Afing for a ingly act as agent for any perſon not qualified ; he 
perſon unqua- ſhall, on proof thereof to the court in a ſummary 
lified. Way, be ſtruck off the roll and incapacitated ; and 
ſuch unqualified perſon ſhall be committed to the 
priſon of the court, for any time not exceeding one year. 22 G. 2. 


r. 45. J. 11. 
Su = 3 92 26. If a any ſworn attorney ſhall knowingly ſaffer 
8 ] 5 4 5 + any perſon not being a ſworn attorney or ſolici- 
in his a fied to dc tor, to act in his name; he ſhall be At to 
In Ms nane. agct as an attomey. 2 G. 2. c. 23. . 17. 
27. If any attorney or ſolicitor ſhall willingly delay 
Suffering wilful his client's ſuit, to work his own gain; the party 
delay. grieved ſhall have his action for the ſame, and reco- 
ver coſts and treble damages; and the faid attorney 
or ſolicitor ſhall be diſcharged from being | an attorney or ſolicitor any 
more. 3 
In the caſe of Ruffel and Stewart, MA. 6 G. 3. The defendant 
being a priſoner, the plaintiff's attorney had neglected to charge him 
21 cuſtody within the time limited for his diſcharge upon common bail; 
whereupon the plaintiff brought an action againſt the attorney, and 
recovered againſt him 1500. damages. Burr. Mansf. 1788. 
28. All attornies and folicitors than give a true 


Ty deliver a bill unto their clients ſubſcribed with their own 
2% ſigned. hands and names, before they ſhall charge their 
es dlients with their fees or charges. 3 J. c. 7. 


2209. And if any attorney or ſolicitor ſhall demand 

Penalty fir a by his bill any other ſum of money, or allowance 

wrong charge. upon his account of any money, which he hath not 

laid out; the party grieved ſhall have his action for 

the ha and recover coſts and treble damages; and ſuch attorney 
or ſolicitor thall be diſcharged and incapacitated. 1 * 

30. No attorney or ſolicitor hall ſue for reco- 
very of his fees, until after one month from the 
time of delivering the bill ſigned. 2 G. 2. c. 23. ſ. 23. 

* 31. And the chent, on ſubmiſſion to pay the whole 
Taxation, ſum that on taxation ſhall appear due, may have the 

bill taxed by the proper officer. And if the attorney 

or ſol; icitor, or the party charged, having due notice, ſhall not attend 
the taxation; the officer may "proceed to tax the bill ex parte (A nd 
| 0 


(Mient to 3 "Ih 
niont h ta pay in. 
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Won taxation and ſettlement of the bill, the party ſhall forthwith pay to 
the ſaid attorney or ſolicitor, or to any perſon by him authorized who 
„wall be preſent at the taxation, or otherwiſe as the court ſhall direct, 
he whole ſum that ſhall be found due; and in default thereof, the 
ion of the attorney or ſolicitor as the party ſhall be otherwiſe liable to 
Wy law. And if it appear on the taxation, that the attorney or ſolicitor 
hath been overpaid ; he ſhall forthwith refund, on pain of attachment, 
Wor ſuch other proceedings as aforeſaid. If the bill taxed be leſs by a 
th part than the bill delivered; the attorney or ſolicitor ſhall pay the 
Fcoſts. of taxation: But if it ſhall not be leſs, the court ſhall charge the 
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Provided, that the ſaid act ſhall not extend to any bill of fees due 
rom any attorney or folicitor, to any other attorney or ſolicitor or clerk 
In court; but they may uſe ſuch remedies for the recovery thereof, as 
. hey might have done before the making of the fajd act. 12G, 2. 

„„ . 0 

32. In ſome cafes the attorney himſelf ſhall be lia- 3 


eo pay coſts. As in the caſe of the King and In what coſe the 


0 ielding, M. 32. G. 2. On ſhewing cauſe why an attorney himſelf 
nformation ſhould not be granted againſt Mr. Flela- fhall pay cots. 

y ng, for a miſdemeanour in his office of a juſtice of Net 

y he peace ; the complaint appeared to be frivolous and vexatious : fo 

S hat the juſtice ought to have the coſts he had been put to in defending 

y imſelf againſt it. The only queſtion was, who ould pay them,— 

V he complaint was made on a joint affidavit made by the proſecutor 
one Taylor), and his attorney (Mr. Callaghan.) Which attorney 
as was proved on oath) had alſo declared, that if it ſhould coſt him 


ool. he would lay Fielding by the hecls.—It was ſtrongly urged on 


f 
1 
; he behalf of Mr. Ca/laghan, that it would be a very great diſcourage- 
4 


ment to attornies, in the courſe of their practice, if they were to be 


ade perſonally liable to coſts, in caſe their clients motions ſhould not 


o fait ſhall be commenced for the Aid fees during the taxation.) And 


Warty ſhall be liabie to an attachment, or to ſuch proceedings at the elec- 


attorney or client according to their diſcretion. 2 G. 2. c. 23. J. 23. 


e cceed; which motions they had engaged in, at the application of their ; 
1 tents, and upon facts repreſented to them by their clients, as * being 126 


1 rue and candidly ſtated: and which uy themſelves could not know or 
ſect to be otherwiſe ; and that it would be ſtill more hard upon them, 


o do this without hearing what they could urge in their own defence. 


But the court were clcar and unanimous, that in this caſe, they 
ght and ought to do it ; becauſe Mr. Callaghan not only appeared as 


rotecutor, by joining in the original afidavit of complaint; but had 


lo expreſly declared, that if it thould coft him 1001. he would lay 
eding by the heels. Therefore they diſcharged the rule with coſts, 


0 be paid by Mr. Taylor and Mr. Callaglan. Burrow, Mansfield 654. 


AuQtion, duty on, See EXCISE, 
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T is judged not foreign to the office of a keeper of the peace, t» 
have ſome knowledge of the law contained under this title : Con. 
cerning which we will ſhew, 


J. What things may be fubmitted to arbitration. 
IT. The ſeveral kinds of ſubmiſſion to arbitration. 
III. The award; and therein what ſhall be me a good awari 


and what not. 


J. w hat things may be ſubmitted to arbitration. 


Actions nee T. It i is held dearly, that all matters of controverh, 
either of fact or of a right in things and actions per. 

ſonal and uncertain, may be ſubmitted io arbitration. 9 C. 78. 
2. Matters of freehold, or any right and title to: 
Matters of freehold, cannot be ſubmitted to arbitrament ; for: 
freehold. freehold is not transferrable from one to another, 
without livery and ſeiſin: Yet if there be a ſubmiſſion 
concerning the right, title, or poſſeſſion of lands and tenements, and 
as parties enter into mutual bonds, to ſtand to the award made rel. 

88 them, they forfeit their bonds unleſs they obey it. 1 Rall. Abr, 

244. Read. Arb. Wood, b. 4. c. 3. 

7 if the condition of an obligation is, to ſtand to an award touching 
lands; and the arbitrator awards the land to one, and that the other 
ſhall releaſe to him : if he doth not releaſe, the obligation 1 is forteited 
1 Bac. Abr. Arbitrament. 

*7 27. * But if the arbitrator awards the land to one, it ſeems the obligation 
is not forfeited, tho' the other do not convey to him to make him: 
good title; for 'the arbitrator hath not awarded any act to be done by 
the party, and the award itſelf cannot transfer the right, and ſo mutt 
be void, and then the condition of the obligation cannot be forfeited: 
tor the awarding the land to one, cannot be expounded, that the other 
ſha!l infeoff him. id. 

And altho' there be no bond, yet if the arbitrator do award that tie 
one ſhall infeoff the other; it ſeems that an action on the cafe may be 
maintained for not doing it: for the award in itſelf is as good as f 
there were a bond, and then there is the ſame reaſon an action ſhould 

\ he, as that the condition of the obligation ſhould be forteited ; for i 

zuch an award were void, then the condition of the obligation to per 
form it could not be broken. 1d. 

in like manner, an annuity is not determinable by award; for it ö 
reckoned in nature of a freehold, and therefore cannot paſs without the 
ddl of the party. id. 

So a partition cannot be made by award ; for a freehold cannot pab 


(as was faid) without livery and ſeiſin. id. I. 

it hath been doubted, whether leaſes for years, being chattels r hof 
covid be transferred by av. = therefore it ſeeins ſafeſt, when the contro- Miitor 
verſy relates to thele, that the parties be bound in mutual obligations 10 noul, 


| perform the award; and then, H the arbitrators award, that one * . 
; Alligh WP" [+l 1: 
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aſſign or transfer the leaſe to the other ; ; if he refuſeth, he forfeits his 


obligation. id. 
3. Debts on arrearages of accounts before auditors, Matters of re- 
ſhall not be diſcharged by award; becauſe it appears cord. 
of record, and muſt be diſcharged by matters of as 
high a nature. 1 Bac. Abr. Arbitrament. 
4. Debts due by ſpecialty cannot be diſcharged by Debts due by 
a bare award; but if the ſubmiſſion was by bud, ſpecialty. 
the award would be a good bar; for one ſpecialty may 
de diſſolved by another. 1 Bac. Abr, Arbitrament. VI 
5. A certain and fixed debt is not diſcharged by an thing certain, 
award; for the end and deſign of an arbitration is, to 
reduce uncertain debts and duties to a certainty : and to award a man 2 
certain debt, is to give him no more, nor do any greater thing for him, 
than was done before; for now he can have but an action, and that he 
might have before; and to give him leſs than he had before, is to do him 
Ja manifeſt injuſtice, wen the arbitrator cannot do. 1 Bac. Abr. 
Arbitrament. 
But if 20l. be due to a man, and he and another ſubmit all 


? g 
nal things to arbitration ; there, if the arbitrator * award 10l. it is op 4 * 1 28 


good award: becauſe there were other uncertain things ſubmitted, and 
the arbitrator had conſideration of all, and ſet one againſt the other i in 
making the award; ſo as perhaps the debt of 201, was 1 Fog 
conſideration of ſome treſpaſſes done by him to the other party. 

6. Criminal matters, as treaſons, murders, felonies, Criminal 
and other offences indictable at the ſuit of the king, in. . 
cannot be ſubmitted to arbitrament; for it is for the 
good of the commonwealth, that ſuch offenders be made known and 
puniſhed: and the king in fuch caſes is a party, for whom the other 
parties cannot undertake. And altho' the ſubmiſſion be by bond, yet 
the obligation is void; and the parties may be puniſhed for entring into 
uch bonds. 1 Bac. Abr. Arbitrament. 

But if the party injured proceeds by way of action, as he may in aſ- 
laults and batteries, libels, and the like; the damages he ſuſtained or 
expects to recover, may be ſubmitted to arbitration : for in ſuch caſe 
he action is for himſelf, and not for the king. Compleat Arbitrator. 28. 

7. Alſo matrimonial cauſes, or any ching concern- 
ing the contract or diſſolution of marriage, cannot be 
ſubmitted to arbitrament. 1 RolPs Abr. 2 52. 

But the damages a perſon ſuſtained by a promiſe of marriage, or any 
ling s relating to a marriage portion, may be ſubmitted. 16 Ed. 4. 2. 


ces. 


Matri mon ia 
cauſes. 


II. The ſeveral kinds of fuß ion to arbitration, 


1. A ſubmiſſion by were is good, and the party in By Parol. 
choſe favour the award is made, hath a remedy to 
ntorce a performance of it: Yet it is not expedient that any ſubmiſſion 
nould be by parol, becauſe the party may revoke it at pleaſure, at any 
me before the award made, and that by word likewiſe ; and the judges 
"lll rarely enforce the perfor mance of an award, when either the oo 
INLLILION 
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miſſion or the award is by parol, becauſe it lays ſo great a found, 
tion for perjury. Compl. Anb. 21. "Is _ 
2. Submiſſion may alfa be by covenant ; but thi 


By _ Covenant, method iS ſeldom uſed : tor tho it contains u 


| ſame certainty with a bond, vet the method of fi 
ing on a covenant is different, and more difficult than in ſug 
on a bond. Compl. Arb. 7, 46. 

3 „„, 3. Submiſſion by rule of court (A) is made z 
By rule of court. durtuanee of the ſtatute 9 & 10 2 c. 15. Whis 
enacteth as follows: . 


129 * It ſhall be lawful for all merchants and traders, and others & 


ſiring to end any controverſy, ſuit, or quarrel (for which there 
no other remedy but by perſonal action, or fuit in equity) by a: 
bitration, to agree that their ſubmiſſion to the award or umpirag 
be made a rule of any of his majeſty's courts , of record, whit 
the parties ſha]l chooſe, and to inſert ſuch agreement in their ſub. 
miſſion, or the condition of the bond or promiſe, whereby they ſubmi 
themſelves: Which agreement being ſo made and inſerted in thei 
ſubmiſſion or promiſe, or condition of their reſpective bonds, {hl 
or may, on producing an affidavit thereof, made by the witneſk 
thereunto, or any one of them, in the court of which the ſame j 
agreed to be made a rule, and reading and tiling the faid affidavit in 
court, be entred of record in ſuch court: and a rule ſhall thereupo 
be made by the ſaid court, that the parties ſhall ſubmit to, and final) 
be concluded by ſuch arbitration or umpirage ; and in caſe of difobed: 
ence to ſuch arbitration or umpirage, the party neglecting or refuſing 
to perform the fame, or any part thereof, ſhall be ſubject to all thi 
_ penalties of contemning a rule of court; and the court on motia 
 thall iſſue proceſs accordingly ; which proceſs ſhall not be ſtopped o 
delayed in its execution, by any arder of any other court of law « 
equity, unleſs it ſhall be made appear on oath to ſuch court, that the 
_ arbitrators or umpire miſbehaved themſelves, and that ſuch awan 
was procured by corruption, or other undue means. . 
And this is allowed to be the moſt expeditious way); and the 
method is to get a counſel to move in any of the courts to have i 
made a rule, which in ſuch caſe is never denied: and then the part] 
is liable to the ſame penalties that he would be for diſobeying an 
other rule of court. Compl. Arb. 6, 47. 3 
3 1 4. Or laſtly, the ſubmiſſion may be by bond (B). 
By bond. In which caſe each party muſt give to the other 3 
bond; which bond, and condition, muſt contain ex- 
actly the ſame words, only changing the names of the parties. And 
the penalty of the bond ſhould at leaſt be the value of the thing ſub- 
mitted ; fo that the party may rather abide by the award, than forte! 
his obligation. Compl. Anb. 46, | 
And undouhtedly a ſubmiſſion by bond in ſome reſpects, exceed 
a ſubmiſſion by rule of court: for an award made purſuant to bond 
of ſubmiſſion, may bind the parties executors ; but if the party wiv 
refuſes to perform an award made purſuant to a rule of court, thai 
die, the act of parliament directing, that the proſecution ſhall be 
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carried on * by attachment, the remedy being loſt, the award is loft *x 30 
likewiſe. Compl. Arb. 34. | 
5. Sometimes the ſubmiſſion is both by bond and 
rule of court, by adding the parties conſent at the Both by bond 
bottom of the condition of the bond; and this is ſtill and rule of 
dhe beſt way, for then the party may proceed which court. 
way he pleaſes: and it is faid, that * may proceed 
both ways ; that is to ſay, both on the bond, and have an attachment | 
v8 likewiſe for the contempt. 1 Salk, 73. 
6. It hath been uſual alſo of late ears, to inſert 
in the ſubmiſſion a clauſe that no bill in equity ſhall Ręſtriction 
be filed againſt the arbitrators : which reſtriction will agazn/f Jung. th 
be a bar againſt ſuch bill being brought. As in the bill in n equity. 
mY caſe of Lingood and Croucher, Aug. 6, 1742; One 
ay condition of the ſubmiſſion was, that the parties ſhould be reſtrain- 00 
ed from preferring a bill in equity againit the arbitrators. And on a vg 
bill being brought, the ſubmiſſion was pleaded in bar. And by the In 
lord chancellor Hardwicke : the plea muſt be allowed. And he men- 
tioned a caſe of one Mr. Robins in lord chancellor King's time, who 
being appointed arbitrator by the court, accepted of it with a proviſo 
that the parties would enter into a rule not to bring a bill in equity, 
which was done accordingly : notwithſtanding which, the party againſt 
whom the award was made brought a bill againſt the arbitrator, and 
charged corruption and partiality. Upon which Mr. Robins moved, 
that he might be ſtruck out from being a party to the cauſe. His 
lordſhip granted the motion, and ſaid it would be a very great 
hardſhip upon arbitrators if they ſhould be harraſſed with ſuits, and 
the allowing them to be liable - ſuch ſuits would effectually diſcou- 
rage perſons of worth from accepting the office of arbitrators. And 
therefore he ſtruck him out from being a party. 2 Atkyns, 39 5 
But in which way ſoever the ſubmiſſion is 
made, the ſame nevertheleſs may be revoked, 'tho* I ether the 
made irrevocable by the ſtrongeſt words; for a man ſubmiſſion may 
cannot by his own act, make ſuch authority or power be counter- 
not countermandable, which by the law and in its manded. | 
own nature is countermandable. 8 Co. 82. | 
But if the ſubmiſſion be by bond, if the party revokes, he forſeits 
his obligation, for that he hath broken the words of the condition, 
which are, that he ſhall ſtand to and abide the award. And if he 


revokes he muſt likewiſe give notice of the revocation; and if the 
5 was by bond, the revocation mutt be in writing. 8 
9. 82. 


* And if the ſubmiſſion be made a rule of court, purſuant to the IT | | 
act of parliament ; if either of the parties revokes, the court will 2 
grant an attachment. Compl. Arb. 82. 

But if the ſubmiſſio a be by word, the party may revoke at plea- 
ſure, and he forfeits nothing; but he muit in this caſe Jikewiſe give 
notioœ of the revocation, tho“ it need not be in writing: and whe 

(+ 
notice muſt be to the arbitrators themſelves. 8 Cs. $2. 
Vor. I. 0 III. Tue 
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III. The award (C); and therein what ſhall be deemed a goed 
| | award, and what not. | 


Arbitratars 1. The axbitraters cannot injoin an oath to the 
cannot adminiſ- witneſſes, there being no law which gives them any 
ter an bath. ſuch 1 | 1 1 | 

| „„, 2, It is highly convenient that the award be in 
Award beft to be writing, and fo of be mentioned in the ſubmiſſion, 
Compl. Arb. 34. 
And upon Stamp. 3. By the 23 G. 3. c. 58. Every award in 

| writing ſhall be on à 5s. ſtamp. _ 

4. One thing eſſential to a good award is, that 


in Writing, 


Award: to be ac- 
cording to the 


Julio. according to the fubmiſſion, Food. b. 4. c. 3. 

Upon which ground, as the arbitrators are, with reſpect to the 
things ſubmitted, circumſcribed and tied down to the ſubmiſſion; 
ſo in vera] caſes it has been diſputed, whether their awarging re- 
| leafes to the time of the award, and not to, the time of the ſubmiſſi- 
on, was good; it is therefore moſt adviſeable to award releaſes to 
the time of the ſuhmiſſion; tho! it is now clearly held, that gene- 
ral releaſes ſhall extend only to the time of the ſubmiſſion, and that if 
there be releaſes awarded to the time. of the award, they ſhall be 
good, unleſs it be ſhewn on the other fide, that ſome new matter 
hath ariſen between the parties between the ſubmiſfion and award. 
x Roll. Abr. 242. 6 Mod. 34. 1 


That is to ſay, an award of releaſes to the time of making the 


award, includes all that is within the ſuhmiſſion, and more; which 
Mall be good for ſo much as is within the ſubmiſſion, and void for 
the reſidue. 1 Bac. Abr. Arbitrament. | 

If the ſubmiſſion, be of all matters in difference, the arbitrators, in 
diſputes between two partners, may diflolve the partnerſbin. As in 
the caſe of Green and, Naring, T. 4. G. 3. It was moved to ſet 
aſide an award between two, partners, becauſe the arbitrator, amongſt 


* 142 other * particulars, had dirested the partnerſhip to be diſſolved ; 


which, it was argued, was, exceeding his power. But by the court; 
when all matters in difference were referred, he had clearly a power 
to diſſolve. it, If a difference between a maſter and apprentice were 
referred, the arbitrators would have a power to order the indentures 
to be delivered up. And although it was ſworn, that at the trial of 
this cauſe, when the rule of reference was drawn up generally in the 
utual form, referring all matters in difference, the plaintiff openly de- 
_ cared, that he would not have it underſtood. that the arbitrator had 
2 nowcr to diſſolve the partnerſhip, lord Mansfield obſerved, that this 
is ſufficient evidence, from the party's own mouth, that the diſſolu- 


| tion of the partnerſhip was then a matter in difference, And the 


rule for ſetting aſide the award was diſcharged, Black/tone's Re- 
ports. 475. = 3. | 8 5 N : 135 

If the ſubmiſſion be, ſ as the award be ready to be delivered to the 
parties er to 2 them as fall deſire the fame, the parties 
o bound are themſelves obliged to take notice of the award at 


it be made with reſpect to perſons and things, 


their 
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their peril ; but if the words of the ſubmiſſion be, ſo that the award 
be delivered to each party zy ſuch a day, then it muſt be delivered to 
each party according}, Read. Arb. Tod. „ . 4 3 , 9 5 
But tho the words of the fubmiſſion may be ſuch, as will oblige the 
parties t6 take notice of the award at their peril ; yet if the arbitrators 
award that one of the parties ſhall do an act, which depends upon ano- 
ther fitſt to he done of the other party, he muſt have natiee of it; at 
leaſt the party who would take advantage of it, muſt ſhew that he hath * 
done what was neceſfary on his part. Campl. Arb. 12. 
An award that one ſhall pay for the writings of the award, or the 
reckoning in the houſe where the award was made, is 4 void award; for 
ſuch things are plainly out of the ſubmiſſion. 1 Roll. Abr. 254. 
5. Alſo, it is required, that the award be benefi- | 
cial, and appoint fomething advantageous to either Award to be be 
party; for an award of one fide only, is not good: ſo nefitral to either 
if an award be that one of the ging ſhall go to Rome, party. 
When it appears that there is no advantage to the 
other In y his going, it is void. IV bod. b. 4. c. 3. 
Ss if a man and woman fubmit themfelves to an award, it is no good 
award that they {hall intermarry, for this is not intended any advan- 
tage. 1 Roll, Abr. 252. And the bodies of the parties are not 
ſubmitted to arbitration. 1 Bac., Ar. Arbitrament. 
Where an award was, that the defendant ſhould pay to the plaintiff + 1 
two ſums at ſeveral times, and that ſeveral releaſes ſnould be given pre- 33 
ſently ; it was objected, that by giving ſuch releafes the bond and money 
would be diſcharged, and therefore the awarding the teleafe was void 
againſt the plaintiff, and fo there is nothing of his fide to be done: 
And of this opinion was the court. But where the award was, that 
money ſhould be paid at two ſeveral days, and releaſes given, ſo that it 
appears by the very method and order of the award, that the general 
releaſes were not to be given till after the money paid; the court were 
clear of opinion, that it was well enough, and ſo judgment was given 
for the plaintiff. 2 Mod. 169. Award to 5 97 
6. Alſo it is required in a good award, that it be fit F Fe 1 12 — 
poſſible and lawful. Mood. b. 4. c. 3. ö 
Thus, if an award be, that one of the parties ſhall kill, ſteal, forge 
a deed, or the like, it is void. 1 Inſt. 206. V 
In like manner, if it be awarded, that money ſhall be paid to an in- 
fant, and that he ffiall make a releaſe, it is void; for the infant's releaſe 
is not good in law. | | 
Alſo it is held, that where a thing is awarded to be done, which af- 
terwards becomes impoffible by the act of God, the party is excuſed ; 
= if an award be, to deliver a horſe before ſuch a day, and he dies be- 
are that day, 21 Ed. 4. 70. . 
7. Allo f is required, what the award be certain . a 
and final. Mood. b. 4. c. 3. = . * 
Upon which ground it hath been reſolved, that if the arbitrators 
award, that one of the parties beg the other's pardon before ſuch a 
mayor, or ſuch and ſuch perſons, it is good and certain enough ; but 
if the award be, that he ſhall beg pargon in ſuch manner and in ſuch 
place as the other party ſhall Pont it is not good: for the arbitrators 
as : - are 


1 


are to determine, and not to make ſuch party his own judge in his own 
cauſe. And tho? the time and place be but circumſtances, yet in this 


| ſort of ſatisfac ion they make the moſt conſiderable part. 1 Salk. 71. 


Upon which ground alſo, the arbitrators cannot regularly reſerve any 
thing for their future judgment, when the time allowed them is expir. 


ed; for then ſuch their award is not certain and final. Cro. Fac. 585. 


An award that the defendant ſhall give ſecurity to the plaintiff, for 


payment of a ſum of money, is void for the uncertainty ; not ſhewing 


What ſecurity he ſhould give, whether by bond or otherwiſe. Cre, 
"Jac . * | 


*I 34 


In the caſe of Winter and Garlich, T. 3 An. it was awarded that 
the defendant ſhould pay to the plaintiff 1ol. and all the cos of a ſuit 
then depending in an inferior * court, and afterwards to give mutual 
releaſes. By the court: An award to pay ſuch coſts as the maſter ſhall 


tax is good, becauſe it may be reduced to a certainty ; but this is uncer- 


tain, and earries it farther than has hitherto been allowed. And Holt 
chief juſtice ſaid, that it hath been held a good award, to pay ſuch coſts 
as the prothonatory ſhall tax, and that carries it far enough; but that 


ſurely the arbitrators ſhould either aſcertain it themſelves, or refer it to 


a proper officer, 1 Saik. 75. 6 Mod. 195 
But in the caſe of Dudley and Nettleford, H. 13 G. where it was 
awarded, that the plaintiff ſhould pay the coſts, and nobody was ap- 


pointed to tax them, the court ſupplied it by ordering the maſter to do it. 


on 1- „ ES 
And in the caſe of Hawkins v. Colclough, E. 30 G. 2. Lord Mans- 


feld ſaid, that awards are now conſidered with greater latitude and leſs 


ſtricineſs than they were formerly; and it is right that they ſhould be ſo, 


becaule they are made by judges of the parties own chuſing. And this 
was in the cafe of an award made by a cobler, upon a ſubmiſſion of all 
diſputes; which award was in theſe words: „V hereas there has been a 


| ſuit at law between the parties, that has run to a | expence on both 


ſides; and it being left to me to make an end of it: I determine that 
they ſhall each of them pay their own charges at law; and that the de- 


ſendant pay the plaintiff 5s. for his making the firſt breach in the law.“ 
Ind the award was held to be ſufficicntly certain and final. Burrow, 


Feld ſaid, the court will not enter at all into the merits of the matter re- 


Mansfield. 274. 1 
And in the cafe of Lucas and Wilſon, M. 32 G. 2. Lord Mans- 


ferred to arbitration, but only take intq conſideration fuch legal objecti- 
ons as appear upon the face of the award, and ſuch objections as go to 


the miſbehaviour of the arbitrators. Burrow, Mansfield. 701. 


4122 
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And in the caſe of Titten ſon and Peat, in the chancery, July 1, 1747, 


lord Zardwicke faid, the only ground to impeach an award is colluſion, 


or groſs miſbehaviour in the arbitrators ; fox otherwiſe, it is final and 
binding upon all parties, or elte no perſons would ever undertake to be 
arbitrators. And a plea of an award is good, not only to the merits 
of the caſe but alſo to a diſcovery ; for a defendant to the bill is not 
obiiged to fet out the whele account between him and the plaintiff az- 
ter an award in his favour, for that it is concluſive to all the parties, till 
an error is ſhewn in taking the account, or partiality and improper be- 
Lic in the arbitrators.— 


i „ 


— And in another * caſe, July 39, 1745 
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a bill was brought to ſet aſide an awand, and the arbitrator was made a 
party, and the bill ſought a diſcovery from him of the grounds on 
which he made his award, and to ſet it forth minutely in his anſwer. 
But by lord Hardwicke, unleſs there is corruption or partiality in an 
arbitrator, the party cannot ſet aſide his award; and if it ſhould be al- 
lowed to Make arbitrators defendants, and give them all this trouble to 
ſet forth the particular reaſons upon which they founded their award, it 
would introduce very great inconvenience, and be a diſcouragement to 
any perſon to undertake à reference: If there was a palpable miſtake 
made by an arbitrator, or miſcaleulation in an account that had been 
laid before him, the party aggrieved might bring his bill againſt the 
party in whoſertavour the award was made, to have it rectified, and not 
againſt the arbitrator. And his lordſhip ſaid, he did not know whether 
there was any eſtabliſhed rule of the court with regard to arbitrators | 
ſetting forth the reaſons of their award, and how far they were obliged 
to diſcover, and how far not; but if there was none, he ſhould not 
{cruple to make one, becayſe it would be unreaſonable to put an arbi- 
rrator to ſo much trouble and expence, as ſuch an anſwer muſt neceſſa- 
rily give him. 3 Atk. 529, 644. 33 

8. It is ſettled that arbitrators cannot proceed on a Arb:tratorscan- 


; reference, after they have once named an umpire ; not proceed, 
: for then their authority ceaſeth, tho* the time for after appointing 
making the award is not expired. Rep. of Pra. an umpire. | 


in C. B. 116. Danes and Monſay. E. 8G. 2. . 
But the appointment of an umpire before their own time for making 
ö an award is expired, may be good: As in the cafe of Deyley and Pit- 
ö foe, T. 28 G. 2. An action of debt was brought upon a bond, con- 
ö ditioned that the parties ſhould ſubmit to the award of two arbitrators, 
| provided they made their award on or before the 1 3th of March next; 
and if they made no award, then hat they ſhould appoint an umpire 
1 before the 17th of the ſaid March. The defendant pleaded, that no 
award was made on or before the ſaid 13th day of March; but that they 
did, before the ſaid 17th of March, to wit, upon the 11th, chuſe and 
appoint an umpire, who had made an award. By the court : T here 
, are no words, which by any conſtruction can be intended to limit or 
circumſcribe the election of an umpire till after the 13th of March. 
- The plain ſenſe of the ſubmiſſion is, that they ſhould make their award 
5 by a certain day; or in caſe they did not make it, or could not agree, 
. that then they ſhould nominate an umpire. And ſaid, the court 
) has not * been nice in conſtruing the time of the umpire*s appointment, , - 
provided it was ſoon enough for him to make his award. M. S. 1 36 
E. 4 C. 3. Souljby and Hodgſon, An action of debt was brought 
upon an arbitration bond. The arbitrators were to chuſe an umpire, in 
cate they themſelyes ſhould not agree within a limited time. They did 
not agree within the limited time, but choſe an umpire. The umpire 
accordingly made an umpirage: And they joined in it. The only 
queſtion was, Whether the umpirage was duly made according to the 
power given to the umpire: Or whether it was vitiated and rendred 
void, by the arbitrators Joining in it. The court were unanimous and 
(dear, 1 bat this was the umpirage of the umpire only. He was at 
«berty to takę what advice, cr ohinier or aſſiſtants te pleaſed ; and the 
| joining 
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joining of the arbitrators was only furpluſage. Bur. Mans. 1474, 
Black. Rep. 263. © i ad 4) 5 
PRO” W , '-. 9, Gene as is aforeſaid) the award ſhall 
Award to be confirued be etnand 2 to the intent of the 
arbitrators, and not literally, and ſhall not be 
unravelled in a court of equity, unleſs there 
was corruption in the arbitrators. 

But in the caſe of corruption, or other unfair practice, it is enacted 
by the aforeſaid ſtatute of 9 & 10 W. c. 15. that any arbitration or 
umpirage procured by corruption or undue means, ſhall be deemed 


favourably, except in 
caſe of partiality or 


corruption, 


void, and accordingly be ſet aſide by any court of law or equity, ſo 


as complaint thereof be made in the court where the rule is made, 


before the laſt day of the next term after publiſhing the arbitra. 


- Hot +. 2. 


But otherwiſe, as the arbittators are perſons of the parties on 


chuſing, and as the law preſumes that every mat will be ſo wiſe as to 


pitch upon a perſon whoſe underſtanding atid honeſty he can rely on: 
it hath ſeldom happened, that an award was held void when tliere ap. 
peared nothing elſe to vitiate it: yet awards have been, and ate often 
ſet aſide in a court of equity, for corruption and want of underſtand- 
ing in the arbitrators. Compl. Arb. 73. . „ | 

Therefore it is the intereſt of both parties, to thuſe men of ho- 


neſty and underſtanding to be their arbitrators, and to actuaint thein 


truly with the facts they are to go upon: for if they appear to be 
miſtaken in a matter of fact, a court of equity will fet aſide the 


award. 2 Fern. jos. 


So if the arbitrators, or any of them, appear to have been de. 
ceived : As where certain articles were ſhewn only to onè of the 


5 arbitrators, and he to whom they were not ſhewn ſwore that if he had 


137 


ſeen them, he believed he ſhould not have made ſuch an award, 
For in & fuch cafe, the award (according to the expreſſion in the 
ſtatute) is procured by undue means, 1 Atkyns, 64. 

If a ſubmiſſion is to three arbitrators, or any two of them, and 
two of them by fraud or force will exclude the other ; that alone is 
ſufficient to vitiate the award: or if they have private meetings, and 
admit one of the parties, but give no notice to the other, but ſuffer 


the attorney of the party whom they admitted, to draw up the award; 


ſuch award ſhall be fet aſide for partiality and unfairneſs, 
2 Fern, 51K. 3 Ins „„ „ 
It is a general rule in equity, that when it appears that any one of 


the arbitrators was any way intereſted in the matters in comtroverſy, 
the award is to be ſet aſide. Compl. Arb. 78. 3 


And it is the ſtrongeſt argument of partiality, to fhew that the ar- 
bitrators received from either of the parties any conſiderable ſum of 
money, or any other preſent which may be a temptation to act cor- 
tuptly; but the ſum or pretent muſt be proved to be fo exorbitant, 


23 to induce the court to believe that it biaſſed their judgments; 


botherwiſe it will be of no effect. Compl. Abr. 70. os 
In the caſe of Shepherd and Brand, T. 7 G. 2. On a rule to 


thew cauſe why an award ſhould not be ſet aſide, one exception was, 


that before making the award, the arbitrators inſiſted upon three 


guinea 


guineas apiece to be paid to them by each of the parties for their 
trouble and expences; that the defendant refuſed doing it on his 
part, upon which the plaintiff paid the whole money: By the court; 
where arbitrators, let their characters be otherwiſe never fo unexceptio- 
nable, take money of one of the parties ſingly, whether for charges 
or any thing elſe, before making their award, as this is a matter of 
| ſo tender 2 nature that even the appearance of evil is to be avoided, 
and this practice may be of dangerous example, it is ſufficient cauſe 
to ſet aſide the aa. - for if this ſhould be fuffered, it will be hard 
to diſtinguiſh what is corruption. 2 Barnardiſt. 463. Caſes in the 
time of lard Hardwicke, 54. Sy 5 3 
In the caſe of Lingood and Croucher abovementioned, lord Hard. 
wicke. ſaid he remembered an inſtance in a famous caſe of John Hard, 
who being a party in a cauſe where one John Warner was an arbi- 
trator, upon Ward's coming into the room he ſaid, I ohn Warner 
will make you 7ehn Ward pay coſts, Hard compleined to the court 
of this partial behaviour in the arbitrator; and the court inverted 
ra 1 for they made Jarner pay coſts to Jahn ard. 
* x0. If the arbitrators award a thing to be done, „71 8 
jt may be proper for them to 5 time and 2 7 hs *138 
place for the doing of it ; and the party who would 3 T ; 
take advantage of it, muſt ſhew that he has done 58 1 
what was requiſite on his part: but if a thing is to 3, , 3 
be done generally, without mentioning time and 1; > , © eR 
place, it ſhall be done immediately. 2 Brqwn, 311. . 
11. If the ſubmiſſion is by rule of court, it is 5nd 75 be. 
neceſſary that there be a perſonal demand of the ; apt , bo 7 
thing awarded; and the party muſt make affdavit of e fac 
ſuch demand, before he can. have an attachment, 
i $alk.$% - e : * . 
12. If a ſum of money be awarded to one of the On tender and 
parties, and that upon the payment thereof they refuſal, the 
boch ſhall give mutual releaſes; if he who is to re- party refufing 
ceive the money, refuſes it, yet upon a tender and fall neverthe- 
eefuſal, he is as much obliged to ſign. a releaſe as if 25 gn a Te 
he actually received it. 1 Salt. 75. . 15 
| i \ 


A Form of a ſubmiſſion by rule of court. 


7 EREAS divers diſputes and controverfies laue ariſen, and 

are nav depending, between A. B. f = in the county 0 
— — yeoman, of the ane part, and C. D. of ——— in the ſaid 
£223, yeoman, of the other part; Naw for. the ending and deciding 
thereof, it is hereby mutually agreed by and between the ſaid parties, 

that all matters in difference between them ſhall be referred and ſub- 

mitted to the arbitrament, final end, and determination of A. A. 0 
i the ſaid county, gentleman, B. A. of — in the ſaid 
county, yeoman, and C. A. of = in the ſaid county, yeoman, or 
any two of them, arbitrators indifferently elected by the ſaid parties, 
/ as the ſaid ariitraters, or any two of them, do make and Hens 
| | | their 
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their award in toriting ready to be delivered to the ſaid parties, a- 
ſuch of them as ſhall deſire the ſame, on or before the - day of 
next enſuing the date hereof: And it is hereby mutual. 
agreed by and between the ſaid parties, that this * ſhall be 
made a rule of his majeſty's court of king's bench at Weſtminſter. In 
witneſs wart / the faid parties to theſe preſents have hereunto ſet 
thetr hands this =——— day of = in the = year, &c. 


B. Arbitration bond. 


XN OW all men by theſe preſents, that I A.B. of 8 
\ county of - gentleman, am held and firmly bound to C. D. 


1397 — n the ſaid county e yeoman, * in — pounds of 


good and lawful money of Great Britain, to be paid to the ſaid C. D. 
or to his certain attorney, his executors, adminiſtrators, or aſſigns : 
To which payment well aud truly to be made, I bind myſelf, my heirs, 
executors, and adminiſtrators, firmly by theſe preſents, ſealed with my ſeal, 
and dated the day of —— in the year of the reign 
7 our ſovereign lord George the third, of Great Britain, France and 
Ireland, king, defender of the faith, and ſo forth, and in the year of 


our Lord mm, 
Condition to ſtand to the award of two arbitrators in common form. 


THE condition of the above obligation is ſuch, that if the above 

bound A. B. his heirs, executors, and adminiſtrators, and every 

of them, for and on his and their parts and behalfs, do and. ſhall well 
and truly ſtand to, obey, abide, perform, obſerve and keep the award, 
order, arbitrament, final end and determination of A. A. 0 
efquire, and B. A. of — - gentleman, arbitrators indifferently nam- 
ed, elefted, and choſen, as well for and on the part and behalf of the 
above bound A. B. as of the above named C. D. to arbitrate, award, 
order, adjudge and determine of and concerning all and all manner 5 
action and actions, cauſe and cauſes of action and actions, ſuits, bills, 
bonds, ſpecialties, judgments, executions, extents, accounts, debts, dues, 
ſum and ſums of money, quarrels, controverſies, treſpaſſes, damages 
and demands whatſoever, both in law and equity, or otherwiſe hiotuſo- 
ever, which at any time or times heretofore have been had, made, mov- 
ed, brought, commenced, ſued, proſecuted, committed, omitted, done or 
ſuffered by or between the ſaid parties, ſo as the ſaid award be made in 
writing, and ready to be delivered to the ſaid parties, on or before the 
day of + now next enſuing ; [and if the ſaid A. B. his 
heirs, executors, or adminiſtrators, or any of them, ſhall not prefer or 
cauſe to be preferred, any bill in equity againſt the ſaid A. A. and 
B. A. or either of them, for or concerning their award in the pre- 

miſes ;] Then this obligation io be void, otherwiſe of force. 


AWARD. 


If the parties have a mind to make their ſubmiſſion a rule of court, 
then this may be added : 


And the abovebound A. B. doth agree and deſire, that this his ſub- 
miſſion be made a rule of his majeſty's court of king's bench at Weſt- 
minſter, purſuant to the at? of parliament in ſuch caſe made and 
provided. gs EE 85 


* Condition to ſtand to the award of three arbitrators, or any two of 1 40 | 
them, and an umpire appointed, | 195 


PHE condition of this obligation is ſuch, that if the abovebouna 

A. B. his heirs, executors, and adminiſtrators, for and on his ana 
their parts and behalfs, ſhall and do well and truly ſtand to, obey, 
abide, obſerve, perform, fulfil, and keep the award, order, arbitra- 
ment, final end and determination of or any two of them, arbitra- 
tors indifferently elected and named, as well by and on the part and be- 
half of the _ A. B. as by and on the part and behalf of the above- | 
named C. D. to arbitrate, award, order, judge and determine, of and | 
concerning all and all manner M action and actions, cauſe and cauſes 
of action and actions, ſuits, bills, bonds, ſpecialties, covenants, con- | 
tract, promiſes, accounts, reckonings, ſums of money, judgments, exe- | 
cutions, extents, quarrels, controverſies, treſpaſſes, damages and de- | 
mands whatſoever, at any time heretofore had, made, moved, brought, = 
commenced, ſued, proſecuted, done, ales, committed, or depending ly | 
or between the ſaid parties; fo as the award of the ſaid arbitrators, il 
or any two of them, be made and ſet down in writing, under their or 
any two of their hands and ſeals, ready to be delivered to the ſaid © { 
parties in difference, on or before the — day of — Ny next 
enſuing ; then this obligation to be void, otherwiſe of force. 9 

And if the ſaid arbitrators ſhall not make 2 their award of and = 
concerning the premiſſes, within the time limited as aforeſaid, then if | 
the faid A. B. his heirs, executors, and adminiſtrators, for and on 
his and their part and behalf, do and ſhall well and truly ſtand ts, 
obſerve, perform, fulfil and keep the award, determination, and um- 
pirage [if the umpire be named] of being a perſon indifferently 
named and choſen between the ſaid parties far umpire; [if not named] 
of ſuch perſon as the ſaid arbitrators ſhall indifferently chuje for um- 
pire in and concerning the premiſes; ſo as the ſaid umpire de make and 
ſet down his award and umpirage in writing, under his hand and 
ſeal, ready to be delivered to the ſaid parties in difference, on or be- 
fore the - day of now next enſuing; ord if the 
faid A. B. his heirs, executors, or adminiſtrators, or any of them, | | 
ſhall not prefer, or cauſe to be preferred, any bill in equity, againſt them bt 
the ſaid arbitrators and umpire, or any of them, for or concerning the . 
award of them the ſaid arbitrators or umpire in the premiſſes: Then 
ihis ebligation to be void, otherwiſe e force. : 

Aud the absvebound A. B. doth agree and deſire, that this his 
ſubmiſſion be made a rule of his maje/ty's court of king's * bench at * 7 41 
Weſtminſter, pyrſuant te the act of paritament in ſuch caſe made. } by 
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aid parties, and willing (as much as in me lieth) to ſet the ſaid parties at 
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C. Form of an award. 


EFPO all to whom theſe preſents ſhall come, we A. B. 75 ana 
4 C. D. — as ſend greeting. 3 
MM hereas there are ſeveral accounts depending, and divers controver- 


fees have ariſen, between , jeoman, of the one part, 


„ 


and of — - yeoman, of the other part; And whereas, for 
the putting an end to the ſaid differences, they the ſaid = Nd — 
Ly their ſeveral bonds or obligations bearing date =——— laft paſt, are 
reciprocallj become bound each to the other, in the penal ſum of — 
zo fland to, abide, perform, and keep the award, order and final deter- 
mination of us the ſaid ——— ſo as the ſaid award be made in writing 
and ready to be delivered to the parties in difference on or befor 
next enſuing, as by the ſaid obligations and conditions thereof may appear: 


New know ye, that we the ſaid arbitrators, whoſe names are hereunto 


ſubſcribed, and ſeals affixed, taking upon us the burden of the ſaid award, 
and having fully examined and duly conſidered the proofs and allegations 


of both the ſaid parties, do make and publiſh this our award between the 
aid parties in manner following ; that is to ſay, Firſt, ue do award and 


order, that all actions, fuits, quarrels and controverſies eng ing 
had, moved, ariſen, and depending between the ſaid parties in law or 
equity, for any manner of cauſe whatſoever touching the ſaid premiſes, 


to the day of the date hereof, ſhall ceaſe and be nd further profecuted; 
and that each of the faid parties ſhall pay and bear his own cofts and 
charges in any wiſe relating to, or concerning the premiſſes. And we 


do alſo award and order, that the ſaid ö all deliver or cauſe to be 
delivered fo the faid - - at ——— within the ſpace of . &c. 


And further, we do hereby award and order, that the ſaid =—— ſhall 


on or before pay or caufe to be paid unto the ſaidi . the ſum 


of — Me do alſo award and order, &c. And laſtly, We do award 
and order, that the ſaid ———— and =——— on payment of the faid ſum 


of Hall in due form of law, execute each io the other of them, 
or to the other”*s ufe, general releaſes, ſufficient in the law for the releaſing 
by each do the other of them, his heirs, executors and adminiſtrators, uf 
all actions, ſuits, arreſts, quarrels, eontroverſies, and demands whatſr- 


ever, touching or concerning the premiſſes aforeſaid, or any matter or thing 


hereunto relating, from the beginning of the world, until the ——— 


day F4 ——— laſt paſt (viz. the day of the date of the arbitration 
S). In witn 


bonds). efs * whereof we have hereunto ſet our hands and ſeals 
the =—— day of ———. 3) 
== Witneſſes hereof, 
A. B. - 
C. D. 


Form of an umpirage. 


( ) E CITE the arbitration bonds, as before) Now E noto ye, that 
| I umpire indiſferentiy choſen by = - having delibe- 
rate:y heard and underſtood the griefs, allegations, and proofs of both the 


unity 


unit 


2 


TS Lead 
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unity and good accard, do by thefe preſents, . award, order 
dec 2 aud judge as folleweth ; Ul ts to ſay, &c. 4 p 
Backing a warrant. See TEA 1. 
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70 D: fe erence between bail and mainpriſe. 


7. What it is. 


III. Mben à perſon may be e without bail. 
IV. Who may y_— not be bailed. 


J. Il do may bail, and the manner of it. 

FI. Requiring exceſſive bail. 

VII Denying bail where it ought to be granted. 

VIII. Granting bail where it ought t to Lis denicd. 

IX. Of bail by writ of habeas corp 1 
K. Acknowledging bail in anther m — ” name. 


1 What it tis. 


AIL (from the French bailkr, to deliver) fignifies the delivery of 
2 man out of cuſtody, upon the undertaking of one or mare 


B 


pertons for him, that he ſhalt = Per A day limited, 0 Faſo hl 
be juſtified by the law. Hale D : 


* IL Difference between bail and maiupriſe. 


The difference between bail and mainpriſe is, that mainperngrs are 
only ſurety, but bail is a cuſtody ; and therefore the bail may retake the 


ane if they doubt 5 will fly, and detain him, and bring him be- 


fore a juſtice, and the juſtice ought to commit the priſoner in Alete 
pf the bail, or put hint to find new ſureties. Hale s Pl. 96. 


T7 II. Where a perſon may be di jeharged miles bail. 


143 


If a perſon be brought before a juſtice, if it appears that no felony is is 


committed, he may diſcharge him; but if a felony be committed, 
tho? it appears not that the pa rty accuſed | is ilty, . 98 he ha diſ- 
charge him, but muſt eto bg or 1 him. Pal 

| i 2 may or may not be bajled; 


At the c common law, bail was allowed in all caſes but homicide; 


but now the ſtatute of the 3 Ed. 1. c. 15. directeth what offenders 


ſhall be bailed, and what * Hale's Pl. 95 
It is true the ſaid ſtatute only preſcribeth 1 ſhall or ſhall not be let 
to bail by the ſerif; but by the 3 & 2 P. & A. c. 13. it is enact- 
ed that no juſtice or juſtices of the peace thall let to bail or mainpriſe 
any perſon not repleviſable by the ſaid ſtatute of 3 Ed. I. c. 15. 
Which ſtatute is as follows: Forafmuch as fheriffs and others, which 
{gue taken and kept 1 in Pr en Pe- 72 di tested of te lony, aud incontinent 


have 


— O_o o_y yp _——_—_—_—_ 
” S — — 2 - 


ͤ— — VCꝛ—— —— ——— — — — Cc —— 


2 — — 
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before were outlawed, and they which have abjured the realm, provors, 
and ſuch as be taken with the manner, and thoſe which have broken the 


*144 the requeſt of the biſhop, or for manifeſt * offences, or for treaſon touch. 


of commandment or force or of aid in felony done, or guilty of ſome other 


— — —  —— — — = 
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goods. 


cuſtody of gaols ; ſo that this act extends not to any of the king's juſ- 
tices or judges of any ſuperior courts of juſtice, 2 Int. 185. But by 


not bailable. 2 Inf. 186. 


ouglit to be very cautious how he takes bail, till the year and day be 
paſt; for if the party die, and the offender appear not, he is in danger 


malicious, and that which happens by miſadventure or in ſelf-defence, 


1 1 


have let out by replevin ſuch as were not repleviſable, and have kept in 
priſon ſuch as were repleviſable, becauſe they would gain of the one par. 
ty and grieve the other; and dy arr} as before this time it was not de- 
termined which perſons were repleviſavle, and which not, but only thoſe 
that were taken for the death of a man, or by commandment of the king, 


ar his juſtices, or for the foreſt: It is provided, that ſuch priſoners as 


king's priſan, thieves openly defamed and known, and ſuch as be appealed 
by provors fo long as the provors be living (if they be not of good name, 
and ſuch as be taken for houſeburning feloniouſiy done, or for falſe money, 


or for counterfeiting the king's ſeal, or perſons excommunicate taken at 


ing the king himſelf, ſhall be in no wiſe repleviſable by the common writ, 
ar without writ. But ſuch as be indicted of larceny by inqueſts taken 
before ſheriffs or bailtffs by their office, or 4 light ſuſpicion, or for petit 
larceny that amounteth no! above the value f 124. if they were not 
guilty of ſome other larceny aforetime, or guilty of receipt of felons, or 


treſpaſs for which one ought not to loſe life nor member, and a man ap- 


: pealed by a provor after the death of the provor (if he be no common thief 
nor defamed), ſhall from henceforth be let out by ſufficient ſurety, where- 


of the ſheriff will be anſwerable, and that without giving ought of their 
Sheriffs and others] That is to fay, ſheriffs and gaolers that have 


a ſubſequent ſtatute (as hath been faid) it is extended to juſtices of the 
eace. | a 

F But only thoſe, &c] Here are firſt ſet down four ſorts of perſons 
which before this act were not bailable by the common writ de homzne 
JJ... dS hers, 5 | 

1. Thefe that were taken for the death of a man] By the ancient law 
of the land, in all cafes of felony, if the party accuſed could find ſuffi- 
cient ſureties he was not to be committed to priſon ; but afterwards it 
was provided by parliament, that in caſe of homicide the offender was 


And even if a perſon have dangerouſly wounded another; the juſtice 


of being ſeverely fined. 1 Haw. 138 
Ind this ſtatute makes no diſtinction between ſuch homicide as is 


and it ſeems agreed, that juſtices of the peace, who have power at this 
day to bail a man arreſted for a light ſuſpicion of homicide, cannot bail 
any ſiich perſon for manſlaughter, or even excuſeable homicide, if it 
moniteſtly appear that he was guilty of the fact, let it be ever ſo plain 
that it cannot amount to murder. 2 Hato. 95, 105 © © 

2. Or by commundment of the king] That is, by matter of re- 
cord in one of his courts, according to law; and not an extrajudicial 


© 145 commandment, 2 /:/7, 186, 187. So * allo it is provided in the 


petition 


„ 


petition of rights 3 Car. that no perſon ſhall be detained in priſon by 
the king's ſpecial command, without cauſe certified. 

And becauſe ſome courts, as the king's bench, are e before the king, 
and ſome before his juſtices, therefore the act faith, by commandment of 
the king, and the next words be, or of his juftices. 2 Inſt. 186. 

3. Or of his juſtices] That is, of any of the courts of WW: fminſter, 
or juſtices of afſize. 2 Haw. 


4. Or for the foreſt | But as to mem for offences in foreſts, 


the law hath been much mitigated by later ſtatutes. 2 Haw. 98. 

All theſe four are excepted out of the common writ de homine reple- 
giando, that the ſheriff. in his county court, which is not a court of 
record, ſhall not replevy any of theſe. four that are committed, altho? 
it ſhould be by an - unlawful commitment; but the ſuperior courts at 
Meſiminſter, upon an habeas 0 55 ſhall do Juſtice to the party in all 
theſe four caſes. 2 Int. 187. 

Next the act doth 1 provide, that theſe kinds of priſoners 
hereafter following (being 13 in number) ſhall not be repleviſable: 

I. Such priſoners as before were outlawed} Perſons outlawed are at- 
tainted in law, and therefore are not bailable ; for the intendment of 
the law is, that the perſon ſtandeth indifferent whether he be guilty. or 
no; and not if he be convicted or attainted. 2 Int. 188. 

2. And they which have abjured the realm] For theſe alſo are attaint- 
ed upon their own confeſſion, wr therefore not bailable at all by law. 
2 Inſt. 188. 

3. Provors] A provor, or approves, is a bei that confeſidth the 


oy with which he is charged, and undertakes to prove another 


ilty of the ſame crime; which if he does, he faves his own life, 
otherwiſe he ſhall be immediately executed. And the reaſon why they 


are not bailable is, becauſe they are guilty by their own Chang: and 


therefore they do not ſtand indifferent. 2 [n/?. 188. 

But this concerns not juſtices of the peace, becaufe no man can be- 
come an approver before them, for that 1 cannot aſſign a coroner. 
Hates Pl. 102. 

4. And ſuch as be taken with the manner] For i in this elſe likewiſe, 
he ftandeth not indifferent whether he be guilty or no, being taken 
with the mainer, that is, with the thing ſtolen as it were in his hand, 
anciently called hand-habbend, * and the like was anciently called 5 50 
berend, as a bundle or fardle at his- back 3 which was wen to u 

manifeſt theft. 2 In/?. 188. 
5. And thoſe which have broken the fone? s pies] Here are two offen- 


es: firſt his breaking of the priſon, for it is preſumed that he who is 
innocent will never break priſon : and ſecondly, his flying, becauſe he 


confeſſeth the fact who flies from judgment. 2 Inſt. 188. 

6. Thieves openly defamed and known] Who, as it ſeems, ought not 
to be bailed for any freth felony, whereof there is probable evidence 
againſt them. But this ſeems in a great meaſure to be left at the diſ- 


cretion of the perſon who has power to bail them, who on conſidera- 


tion of the eircumſtandes of the whole matter, and the probabilities on 


both fides, if he finds it reaſonable ſtrongly to preſume them to be 


Bult; 75 0! icht not 0 ba:] hut comm. them. 2 Haw. 99˙ 


7. Such 
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7. Such as be appealed b provers ſo long as the provers be living (if 
they he not of good name ) J The appeal of the approver is forcible 
againſt the appellee, becauſe the approver confeſſeth himſelf guilty of 
the ſame felony, and therefore it ferveth in nature of an indictment 
againſt the appellec, ſo long as the approver liveth, unleſs the appellee 

be of good fame. 2 Inſt. 188. 

8. And ſuch as be taken for houſebyrning feloniouſl de This was 
felony by the common law. 2 Int. 188. 

Zn x of falſe money] This was treaſon by the common law, 
2 


2 Fug far counterfeiting _ king's feal] This Was alſo treaſon by 

the common law. 2 Int. 18 
I. Or ferſons e e taken at the requeſt of the biſhop] 
That is, he that is certified into the chancery by the biſhop to be ex. 
communicated, and after is taken by force of the king's writ of excom- 
municato capiende, is not bailable: For in ancient times men were ex- 
communicated but for hereſies, or other heinous cauſes of eccleſiaſtical 
cognizance, and not for ſmall or petty cauſes; and therefore in thoſe 
caſes the party was not bailable by the ſheriff or gaoler without the 
king's writ : but if the party offered ſufficient caution 4e parendo man- 
datrs eccliſiæ in forma juris, then ſhould the party have the king's writ 
to the biſhop to accept his caution, and to cauſe him to he delivered: 
*147 And if the biſhop will not ſend to the ſheriff to * deliver him, then 
| ſhall he have a writ out of the chancery to the ſheriff for his delivery: 
| Or if he be excommunicated for a temporal cauſe, or for a matter 


_ whereof the eccleſiaſtical court hath no cognizance, he ſhall be deliver. 
ed by the king's writ without any ſatisfaction. 2 Inf. 189. 
| 12. For manifeſt offences] Which ſeems to be underſtood of inferior 
crimes of an enormous nature under the degree of felony ; as dange- 
| rous riots, exorbitant reſeouſes, miſpriſion of treaſon, præmunire, and 
| fuch like heinous offences. Yet it ſeems to be in a great meaſure left 
_ to diſcretion to judge in what caſes their crime is ſo flagrant and enor- 
mous, that they ought not to have the benefit of it. 2 Haw. 99. 
13. Or for treaſon touching the king himſelf ] By the common law, 
a man accuſed or indicted of high treaſon, or of any felony whatſo- 
_ ever, was bailable upon good furety, until he were convicted; for at 
common law, the gaol was his pledge or fur very that could find none, 
2 Inſt. 18 . 
=. Shall be be in no wiſe repleviſable by the common writ, nor without writ] 
1 That is, the ſheriff ſhall not replevy them by the common writ de 
| limine replegiando; nor without writ, that is, ex 16 But all or 
any of theſe may be bailed in the king's bench. 2 Inſt. 189. 
Next the act ſeiteth down ſeven kings of offenders that may be 
: hailee: 
. Such as be indited of larceny by ingqueſts taken before heriff or 
bail That is, before ſheriffs in their torns, qr lords in their leets, 
| or thoſe that have infangthief and outfungthief;, that is, who have the 
1 Privilege to judge thieves taken within their fee, or thieves dwelling 
within their manor and taken for felony ont of their fee, Yet this is 
_ expounded that they be of £900 fame. 2 oft, 199, 


2. Or 


1 


2. Or of light ſuſpicion] But if the preſumption be firong, of the - 


defamation great, the juſtices may refuſe to bail them. Hale's Pl. 102. 
And this is expounded alfo that they be of good fame. 2 In/t. 190. 
3. Or for petit larceny that amounteth not above the value of 12d. 
if they were not guilty Blog other larceny aforetime.} This act di- 
videth larceny into two Ki 


s.; grand larceny, when the thing ſtolen is 


above the value of 12d. and petit larceny when it is of the value of 


12d. or under. 2 Inſt. 189. 


And it ſeems to be agreed, that there is no neceſſity that ſuch » 


E perſons be of good fame; yet upon the conſtruction of the whole ſta- 
| tute, if fuch perſons be taken with the manner, or confeſs the fact, or 
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their crime be otherwiſe open and manifeſt, it ſeems that they ought 


not to be bailed ; but if there be any colour of probability for their 


| innocence, it ſeems moſt agreeable to the intention of the ſtatute to i 


bail them. 2 Hal. 10 


14 Or guilty of receipt of felons.] Theſe are acceſſaries after the 


H. 100. 


F. Or of commandment or force or of aid in felony done.] Theſe 


re acceſſaries before the fact. 2 H. H. too. I 
But acceſſaries to felonies are not to be bailed, unleſs they be of 
good reputation : And it ſeems at this day to be ſettled, that where 


there are ſtrong preſumptions of guilt, fuch acceſſaries are not bailable _ - 


by this ſtatute. 2 Haw. 102. Fe 5 f 
6. Or guilty of ſome other treſpaſs for which one ought not to loſe 
life nor member.] But it ſeems reaſonable to qualify the generality of 
is expreſſion, with this limitation, that ſuch accufation ought to be 


either on a light ſuſpicion, or elſe that the offence be inconfiderable, 


or that it be not excluded from bail by ſome ſpecial act of parliament. 
2 Haw. 99. 2 H. H. 135. 5 25 
7. And a man appealed by a prover after the death of the prover 


if he be no common thief or defamed. And by parity of reaſon, he 
may be bailed, if the approver waive his appeal, or be vanquiſhed. 


2 Haw, 98. 


Be let out by ſufficient ſurety] If a juſtice take inſufficient ſurety, 


and the party appear not, he is finable by the judge of aſſize. 
= 97: | Bur if the priſoner appear thereupon, the juſtice is ſafe. 
And if a perſon who has power to take bail, be fo far impoſed 


upon, as to ſuffer a priſoner to be bailed by inſufficient perſons, it is 


faid that either he, or any other perſon who hath power to bail him, 
may require the party to find better ſureties, and to enter into a new 
recognizance with them, and may commit him on his refuſal, for 
that inſufficient ſureties are no ſureties. 2 Haw. 89. 45 


And the perſon who is to take the bail, may examine them on 


their oaths concerning their ſufficiency. 2 Haw. 89. 2 H. H. 125. 
It is to de obſerved, that the above ſtatute extends only to bail in 
criminal offences, and therefore gives no power at * all to juſtices of 
the peace to bail any perſons on proceſs in civil actions, or for con- 
tempts to ſuperior courts. 2 Haw. 106. i 
There are furthermore many ſtatutes, which prohibit bail and 
mainpriſe in very many caſes, and allow the ſame in many _ 
N Wee 
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Bots Take 


which are interſperſed among. the ſeveral tiles which treat. of tho 
matters. 1 

And where a ſtatute ordaineth, * an aer ſhall 85 rnit 
at the king's will or pleaſure, there the priſoner cannot be balled, till 
he hath redeemed his liberty by, ſuch fine or ranſom as ſhall be algen 
by the king's juſtices in his courts. Dall. c. 167. 


Altho' a perion be. committed to be detained without bail or main- | 


priſe, yet if the offence be by law bailable, he that Hath, Pay. > 
"SOT; bail him. 2 H. H. „ * 


WL Who may. bail, and the nene i oy 


ee: 4. k 2 — 
— 4 * * 


By the common Law, the ſheriff and every 


, ABBY 1885 dy TH 


ſeveral ſtatutes. Lamb. 18. 


And it ſeems to be a good general rule, that 15 far as. "any pertom N 


are judges of any crime, fo far they have power” "of batlirig a-perſon 
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indicted before them of ſuch crime: And upon this ground it ſeems" 


clear that any two juſtices (x Q may of common” right bail perſbns 
indicted at the ſeſſions, for that any two ſuch juſtices may hear and 
determine the indictment. Alfo it hath been holden, that any one 
Juſtice hath the like power; and this ſeems to be implied by the ſtatute 
of 1 R. 3. c. 3. which giving one juſtice power of bailing perſons ar- 
reſted for felony, in /ike form as if ſuch perſon had been indicted at 
the ſeſjions, clearly ſuppoſes, that if ſuch perſons, had. been, i indicted 77 
the ſeſſions, they might have been bailed by any one Juſtice... £300 


A fi 


if any one Juſtice had ſuch power, before the — Tpecnlly felating 
to the power of Juſtices in granting bail, it ſeems that he hath ſtill the 
ſame power in relation to perſons ſo indicted of any bailable crime un- 
der the degree of felony, becauſe the ſaid 17 ſeem not to re reſtrain 
him in any ſuch caſe, under the degree of felony, from. Any Naeh 
which he lawfully might claim before. 2 Haw. 103. 1 4 | 

But it ſeems difficult to maintain the power of one Juſtice to o bail a 
perſon, for any crime before indictment, unleſs, * by ſome ſtatute it be 
limited to the conuſance of one juſtice, or unleſs it be an offence di- 
rectly tending to the breach of the peace, the bailing, of Henn be 
which ſeems properly to come under their conuſance as con Neryators, 
of the peace. 2 Haw. 105. | 

And Mr. Dalton ſays, if it is not in caſe of felony, it r ſcemeth, that 


anꝝ one Juſtice alone may bail a priſoner, except Where it is e 


* 


ordered in particular inſtances by ſome ſpecial ſtatute, Dalt.c. * 

And it ſeems, to be agreed, that any one, jules Wight Yin a 
his diſcretion either ball or impriſon one who Has giyen another a 
dangerous Wound, according. as it {hall appear 9 05 che whole circum-, 
ſtances that*the party is moſt Iikely to live or die; for that ev ey 
ſuch juſtice bein a principal conferyator of the peace, 
preſent being only an enormous breach thereof, Ma: no felony 
Properly to come under his conuſance. 2 Haw. 103. 

But by i & 2 P. & A. c. 13. Ee gy vn be arreſted for man- 


ſlaughter an felony on ſuſpiciva thereof, being bailable by "_ 1 
a 


ew 
3 . \ 1 
= 3} 


conſtable; beg conſe." 
vators of the peace, might have bailed one ſuſpected of felony ; "bat | 
this authority is transferred from them to the INS, of the Y by 


"the" np aye at L 


Men! 
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hall not be let to bail or 3 by any juſtices, but in open 7 7 "0 

xcept it be by two fuſtices at the leaft (1. Q:) and the ſame to be pro- 

ent together at the time of the ſaid bailment : Which bail they ſhull certify 

n writing ſubſcribed or figned with their own hands, at the next general 

ga delivery to be holden within * county where the perſon ſhall be arreſled 

77 2 "ſf efted. | | 

Ard the faid juſlices, or one of them, being of the quorum, his any - 

/uch priſoner is brought before them, for any manſlaug er or felony, 17757 | 

Wny tailment, ſhall take the examination of the ſaid priſmer, and informa- 

hn of them that bring him, of the fact and circumſtances thereof, and the - 

ame or as much thereof as ſhall be material to prove the felony, ſhall put 

n writing before they make the bailment : Which examination together with 

he bailment, the ſaid juſtices ſpall certify at th? next gore 7 delivery 

o be holden within the limits of their commiſſion. 

= nd the ſaid juſtices ſball have power to bind all fuck by r ecognizance 
1s do declare any thing material to prove the offence, to appear al the 

ext general gaol delivery to give evidence againſt the party on tus trials 

Ind ſhall certify the ſame in like manner. _ 

And any juſtice offending contrary to this af, | fall on tie free 3 

xamination, be fined by the judges of aff: Ze. 

But in London, Middleſex, and in other cities and n corporate, 

juflices may let priſonrrs to bail, as thev might before this * act; but when® x '5 L 

hey do bail, they are to tale and Op the bail and examination as Hl here 

Mirected | | 


7 1 Requiring Ae ve bail. + y TY 
By the declaration of rights I * 1 . 2. c. 2. exocſ ve wil ought. 
not to be ws. at 


VII. e bail where it ought to bs . 


To refuſe bail where the party ought to be bailed (the party offer- 
ing the ſame) is a miſdemeanor puniſhahle not wy by the ſuit. of 
the party, but alſo by indictment. 2 Haw. 90. P. 9. 


VII . Granting bail where it ought to be deni ed. 


Admitting bail where it ought not, is puniſhable by the — 50 of 
gp by fine ; or puniſhablc as a negligent eſcape at Common law. 

P. 97. | 

If the keeper of a pri: ' bail any not bailable, he ſhall loſe his ſee 
and office ; if another officer, he ſhall have three years impriſon- 
ment, and make fine at the king's pleaſure. 3 Ed. 1 c. 15. 

M. 18 G. 2. K. and William Clarke, eſquire, He as a juſtice of 
Surry committed a man on ſuſpicion of ſtealing a mare, and bound 
over the owner to proſecute. Afterwards upon examining two other 
perſons he admitted the party to bail. The proſceutor appeared at 
the aſſizes, and found a bill, but the party — did nei appear. 

Volk: Aud 
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And the court "granted an 8 againſt the juſtice, declaring Ml - 
they. Pan not have WR the man, themſelves... Str. 1216. ; 


IN, of bail by writ of haheas corpus. 5 Fon "I te: 


ir 7 cannot otherwiſe be obtained, the law hath provided a fe. Han 


: 3 8 in moſt caſes by the habeas corpus act 31 G. 2. T; 2. The wwe. 


ſubſfance of which is br iefly thus: 


| deta 
Ee wr the commitment is s for treaſon or ' felony plainly at etal dupe WY 
in the warrant of commitment ; 4% if any perfon is committed and chargi i 0 
as acceſſar before the fad to any petty treaſon or felony, or wpon fuſpicin ¶ Hat 
thereof, 'or with ſuſpicion 'of petty treaſon or felony, , which petty treaſm'n tice. 
fem all be piainly and, ſpecially expreſſed in the warrant of commitment; Ml © aſe 
© fe caſes the perſon ſhall 1 not be bailed on 4 uit af. habeas Corpus; 201 
Jn erwiſe he may be bailed. — pear 
* 5 2  * Alſo if a perſon is committed for thief or fav ſpecially exprſ KY 
| pet if he ſhall in open court the firſt week 'of the term, or firft d "0 
afſize, petition to be tried, and ſhall not be indifted fome time in * 1 
term or afſize after the commitment, he ſhall upon motion the laft day of ft tech 
"term or aſſize, be batled, * s it ' ſhall appear to the judge upon Gat 1771 Mr 
tlie king's witneſſes N not be produced within that time, and Les fe *r 
not tried in the ſecond term or aſſi ge, he ſhall be diſcllar ged. 1 
; Previous to the aforeſaid bailment, the priſoner or ſome fer 72 on hi I 
behalf, ſhall demand of the officer or keeper, a true copy of the warrant Ml War 
commitment, which he ſhall deliver in fix hours,” on pain of tool. to f the 
party gritved for the firſt offence, and: 200l. and fot feiture of tes office þ Pea, 
| the econd. © It 18 
Then application is to be made in writing by the pri ſaner or any perſim i $20 
: 0 n, atteſled and ſubſcribed by two witneſſes who were preſent at the i. bath 
livery thereof to the court of chancery, king's bench, common pleas, or en 2 
_ &hequer, or if out of term time, to the lord chancellor or one of the judyti ſpec 
and a copy of tie warrant of commitment ſhall be Freed before ax Ton 
fl oath made that ſuch copy was denied. hin 
But if any perſon hath wilfully neglected by the ſpace of too term: P* 
apply for fas enlargement, he ſball not have a habeas corpus granted in Wy ©* b 
vacation. 
This being dane, the lord chancellor, or Judges reſpeflins! „ Pall aum 
an habeas, corpus under the ſeal of the court on pain of 5001. to be marii 7 
in this manner, Per ſtatutum triceſimo primo Carol! ſecundi reg Iu 
and ſigned by the perſon that awards the Jen :; and bal be direfted 7. 2 
cer or keeper, returnable immediate. ; f 
And the charges of bringing the ptiſoner ſhall 5 aſcertained by the Ju 85 
or court that awarded the writ, and indorſed leren, not exceeding 1 pro 
a mile. 
Then the vorit ſhall be + WP; on the keeper, or 77 at 1 the 8, al 105 
any of the under-officers ; and the charges /o indorſed, ſhall be paid mw 
e.! : ., Fendred to him, und the priſoner ſhall g ive bond by pay "ths charges of * of? 
1 Hing him back if he ſhall be remand, and that he e will ur, male FL 7 


cape e uu. jj ( 


ma * 
* > * - * % " * 
[Mein We DALE ind deen 

8 * * 
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Th hrs done the. ”_ cer 2 within 1 days alt u e it ir toſtn 
twenty miles) return the writ, and bring the body, and ſhall then likewiſe 
certify the true can ſe of the impriſonment ; if g twenty miles and leſs 
lan an hundred, then within ten days; WE above an undred, then 105 
| twenty days ; on like Pain as before. 
But after the 57 Zes are proc lai med 7 the, county where the Priſoner 
detained he ſhall nat be removed 3 a 
* Then if it ſhall appear. to the ſaid. lord. chancellor or 25 that. 40 1 5 3 
ariſener i it detained on à legal procels, order or warrant, out of fome court 
that hath juriſdiftion. of criminal matters, or by. warrant of a judge or 25 
tice f the, peace for matters. for which. by, law, te. os rot. batlable ol Y Lal 
caſe. he priſoner ſhall not be diſcharged. = | 
TO all be ar iſcharged, he [ball Hhereupon | pg into. recognizance # to . ITY 1 
fear on Vis trial 5 and the writ, and return thereof, and kinds 7 5 | | 


W 


be W into the caurt where the trial muſt be. | 
F But perſons charged -with debt, or other atlion, or W proceſs in , dh FLY ' 
bf civil cauſe, after their di iſcharge W. a criminal Heuer, Hall be fe in ei 
Fl lach for ſuch other fat. DP Y 
And pen ons,fa ſet. af large, ſhall not be recommitted for. he . * 


fence, unleſs. by order. of. court ; on pain of g00l. to the N grieved. . 
Two things I ſhall obſerve | upon this ſtatute; _ | | 
1, That altho'“ the conſtable by his own authority, When any 
warrant of commitment, may carry offenders to gaol, and this was 
the method of ſecuring priſoners before there were an 7 juſtices. 1 of the 5 
peace; yet ſince the inſtitutjon of the office of juſtices. of 1 the peace, 
it is better that they be carried before a juſtice, to be ſent by him to 
gaol by warrant, gf commitment; otherwiſe they have a. .Tight 4 to be 
bailed upon this act, whatever the offence may be. ; | 
2. That the, warrant of commitment ought to ſet forth dhe cauſe 99 
ſpecially; that is to ſay not for treaſon, or feſony in general, ut tręa- 1 
Ton for counterfeiting the king's coin, or felony for ſtealing the | ds of, fa | 
a one to fuch a value, and the like; that ſo the court ma F dze th ere- 
upon, whether or no the e offinee | is  ſugh, for Ke a bfr ought 5 - 
to be e admitted to bail. © Rs : | 
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By 11 21 J. c. 26. If any perſon ſhall chips) or proture fa 8 : 
acknowledged, any. bail in the name of any other "pt N 9 The Hunde; he 
ſhall be guilty of felony without benefit of clergy. ' TA ans 

In the name of any other] T.6 G. Two people put in bail in feign- 
ed names, and becauſe there were no ſuch ans, they could not be 
proſecuted for perſonating bail on this ſtatüte. So the court 'ordered 
| them and the attorney fo be ſet in the aN which Was ne ac- 
eording Ty... Fr. 384. Bu, - ws 9 | 
| all. taken before a a judge" is not within this faite, tin it be Gled* I 54 
of ed. 1 H. H. $96. But it is within the folldwing ſtatute of | 
4 W-«. 4. aby which it istenacted, that 4 who ſhall perfongte' anther 
befere 0 who have a to take bail, fo as to make tm Trable to 
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bound A. O. ſhall perſonally appear b:fare the juſtices. of our favereign. lard. 


the ſeid county committed, at the next general quarter ſeſſions f the pea. 


and to do and receive what ſhall by the court. be then and there enja'ncd. 


Or, if the party i is in if, and fo bent; Lord Hale figs „ des L 


Wellmodland.” 
5 ö John Moore, eſquire, and R chard Burn * di&tor of laws, two of tht 


of a 'tertain friony in ſealing — the property , of. D 6, tak, uf 

Hemſeloes each of the ſuid A. B and B B. under the Hanalty of. 291.5 guid 

and Iewful money of Great Britain, of the goods, and cheltles, land. 15 
| the ements, "of them and each of them, to the. 12ſe: af / cu Jai ard he. 

his Beirs an ſucce lors, i be levied, if th id A. Q ſhal] nat por/am lr 
| Mer at if * next ga! delivery, before the juſtices of aur faid lord the > 


BAIL 


e e OL ary 58 am of wrqncy in [Hat fat or ahi, frat! 8 T tes of 
j-lony (but within clergy.) 
Form of Bail. 45 
DE it remeniered, that on the —— day of ' 
Weſtmorland in the = - Jr of the reign of - 8 5 A. 0. 
yeoman, A. B. of - Nya, and B. R. ; 
yeoman, came before us John Moore, eſquire, and Richard Bn doflir 
of laws, two of his majeſly*s juſtices of the peace in and for; the lard county, 0 
one whereof is of the quorum, and ſeveral'y acknowledged then; fe! es, to own. 90 
10 oter ſaid lord the king, that is to ſay, the ſaid A. O. 20/. ro of; ſaid Wi 
A. B. and B. B. 10. each, to. be reſpectively levied of , their lands and te 5 


ie ments, goods and chattles, if the ſaid A. O. ſhall make” d. and m th 8 


* 21 


John Moore, 


Nr of the condition ee Lee under bags PS) @ |, 5 
Richard Burn. NS 


EN Ay „Nn ad 5 
I 4 


The condition of this recogn;' Zance is 3 "that. N if the + ahi FEE | 


the king aſſigned to keep the peace within the' ſaid coumy, and likewuſe t1 
hear and determine divers felonies, treſpaſſis, and other. miſdemeanars. il 


lor, Before his majeſiy 'y's juſtices of gaol- delivery: at the. next general gaol de; 
livery) to be holden in and for the ſaid county,” then and there to anſwer. 
cur faid ſovereign ord the king, for and concerning the felonious: taking and, 
Healing of —— the property of A. M. of  ————: yeoman, aui the 
ſuſpicion where of the fatd A. O. and, charged: before us the. [ord juſſicen 


him, and ſhall 1 not depart the court without gee then the t en } 
written Fe fal, be rand 53; | 511 21 1 38 


the true for m ons Landud. 


23 


dry 6 — . 


He fore u. 


E it re erbe, a, that on the 
in the year of the reign 7 


— juſtices of our ſaid lord the king, aſſigned te Keep this peace. within the ſaid 
county, and one of us of the quorum, at Grimeſhill in the ſaid county 
did come A. B. and B. B. of ————— im the Jaid county, | ; yeomeh 
and tock in bail until He nt gao! deirvery 4% be ho/den. in the aid chung, i 
one A. O. of labourer, talen and dletain d in priſon 14 Halpicin ie 


Jo 


2. th 1: og... 5 


I Agne to a- ter te faid geol, - to ts wg right ener fine the fot ny afore>,. | | 
aid, according 10 the law and ci om 18522 Cr under our © 
/-als, &Cc. 2 \ \ Ng l 1 ff 100) nch +, 


But the ſeal need not be, for! theyre judoes of record; _ it 
2 barely ſubſeribed 0 the m: of thus, 


. . | 
. and acturol td 2 "thay ant I (16! 10771315 W 
Je @ GE te 15 Ot fare" "5" th, — n ETA 8 


EH er NN f1 AT 
| ae OE IF LIES RE TR 0 FLUID Ee IRON Tos 
U , Anne * Im More, N Inc -50\ 3 157 n ve y N NS} ür W 175 N \ Ee 8 \ 
e SLID 85 5 : KART Bak 4 1358 7 * N of ener N (ur 8 YON 1 93's * 
* N 8 Ri. Burn. oy 5 go 3. 6 : 8 38 * 1 2 8 \ i\ 7 wg 11 N on N 0 11 . .us RG 
85 Ne K N N x N d | kind 1 11 8 ; 
. 1 AILA DW. bi o Aud or 


Ph Aa | hereupon. 2 watrant iſſues for bis aciverane, thus dirs G A 


Ni 
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ener. OH Moore; «/quirey-and Richard Burn, dacter, © 
of laws, two of the Juftices of — — one 9 75 | 

us of the quorum, To the keeper of his majeſly's gaol at n in t 

aid county, greeting. Feraſmuch as A. O. of re, hath 


before” us, "Foun J fuffitient\ſuretics to appear before the. jj of. gaol 
br Fvery' at the next Ile, gout e to be vat in 538 . 


7 


reign lord ane a ot hint, and namely, to * 0 tak Ing 0 255 
A 0 


bid paul): 7 command you on. the e behalf 70 our Joe 1 rd, 


R ew N Sean Arg - vm andy our. 2 at. "Orton In 195 
id county, 1j, — day in the . yea — 6 
* Lord Hale fays,\the advantage of this. latter kind of os is + thi 

that it is not oY a ng a in a tum. certain, po ele oa 


— —— — E erm. , 


2 | c 7 N ar. 2.4 8 r * 
i a N 3 \ NN NA — — 18 Is bn 81 TOfT1 3 
, LY Ja ace * 1 | | ? * 
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| 4 ting down 2nd breaking up eee r e. A8 \ 

i the 1 te ener Nav Pyudite in Munſblamdl tim ha N 8 

ty of Nerfolt, andithe broken dib, called O. Aide by Met: 

% in the ine of Eh, or of aß) öther hunk being pacel of the, rips! 
and u permöfte art ofthe Fit county uf Maryilgn 25 


GAN 


«Made, for the 


FG and falyation ef the ſaid count yoo. Harſblant, {ball be. ad- 
Meg Koh) And the'R fibnk: may dt ter mine che fam., 22 . . 
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By .h&' 6 GO 85 37 If any berſon malt un. 


H and river wf ully and maliciouſly break. down or cut down the 
banks, hank of any river Cr any ſea-bank, whereby anv Jan; 
hs: ſhall be overflowed or damaged; he ſhall be guilty of 
folony without benefit of clergy; 8 5 
| | 3 And morcover, b rh ſtatue of. 10 G. 4. 32 
Hes for ſe- if any perſon. thall | unlawfull cut off, draw up, or te 
curing bunks, move and carry awa y any . Hi chalk or other mate. 
dias, driven into the ground, and uſed for the ſeeu 
ring any maiſh or fea walls, or banks, in order to prevent the land 
lying within the ſame from being overflowed and damaged; on com- 
plaint or information thereof made upon oath to any juſtice reſidin 
near the place, ſuch juſtice ſhall ſummon the party complained ch 
or ſhall iſſue his warrant to apprehend and bring ſuch perſon befor 
hin, and upon his appearance, or neglect to appear, he ſhall, proce 
to examine the fast, and upon due proof thereof made either by can: 
feſſion, or oath of one witneſs, ſhall convict the offender ; who ſhi 
thereupon forfeit 201. half to the informer, and half to the overſen 
for the uſe of the peor, to be levied by diſtreſs and ſale ; for want d 
ſufficient diſtreſs, to be committed to the hovle of correction, to K 
kept to hard labour for ſix months. J. 5. 1 . 1 


% 


* ANR . 7 bas den 
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ORD Coke ſays, that ande in \Brerich ignite " 
, fame as menſa in Latin; and that route is à ſign d 
r as we ſav a cart rout is the fign or mati 

where the cart hath gone; and that metaphorically a-barkrupt, ar 

banqueroute, is taken for him, that hath waſted his eſtate, and remos. 

ed his banque ſo as there is left but a mention thereof. 4 Luft. 277. 

But as the firſt bankers came to us from /taly, it ſeemeth more pio 
bable that they brought their name along with them; and conſt 
quently that the word bankrupt or banqueroute cometh from the Italia 
banco rotto, the bench being broken. The banter himſelf was ſo _ 
from the bench or table which he uſed, with his name inſcribed, ati 
when he failed, his bench was broken. Which word roft9 is whe 
remaineih in that country of the Latin ruptus ; alt which, both wor 

and metaphor we preſerve in our language, when we ſay that a 17 
ſon is reads {3 or 08 ſuch a one is broken. 

The deſcription of a bankrupt- Witch in th 
gers iratutes brought together into one with, 


2 | 


Net: ription of 
a bankrupt. 
| trade of mer chand!ze, by way of bargaming, ec Hung! 
hart, cher fance, or. therwiſe, in graſs, or by retail, ar ſeeking 
ade of living by buying and ſelling, or that ſhall uſe the trade on n 
efron af d ſcrivener receiving other mens monies or eflates into his in 
or 69% who Hall (1) de part the realm; or (2) begin to keep! 
houſe, or otherw:/e ts abſent himfelf; or, ( 3) take „ af | 


{ecmeth to be as follows! Every perſon 1% 4 


BANKRUPT. 
ſuffer himſelf willingly to be arreſted for aby debt or other thing not grown 


or dur for money delivered, wares ſold, or any other juſt or lawful cauſe 
or good conſideration or purpoſes; or (5) fhall ſuffer himſelf ta be out- 
fawed ; or (6) yield himſelf" to priſon ; or (7) willingly.or fraudulently 
frall procure himſelf 10 be arreſted, or his goods to Be attached or ſeque/- 
tred; or (8) depart from his dwelling huuſe ;. or (9) make any fraudu- 
lent grant or conveyance of fis lands or goods, to the intent or whereby | 
his creditors ſhall and may be defeated or delayed for the recovery of the 
juft debts ; or (10) tall obtain any protection, other than ſuch perſon as 
Rall be lawfully protętted by prrvilege of parliament; or (11) /ha pre- 
| fer to any court any perition or bill againſt any of his creditors, thereby 
endeaVcuring to enforce them to accept leſs than their juſt debts, or to pro- 
cnr# time, or longer days of payment than was given at the time of their 
„nal contract; or (12) being arrifted for debt, ſhall lie in 775 


„% montür; or (13) being arrefted for tool. or more, * [hall of-* 
ape out of priſon, —fhall be adjudged a bankrupt ; (and in the ſaid caſes 
Jari, or lying in priſon, from the time of his firſt arreſt.) 1 J. c. 
s. r roAl ng feos ORE 01 

| 


very perſon] An Iriſhman, who trades and hath contraQed debts 
in Fngland, and comes over here, may have a commiſſion iſſued 
againſt him, at the petition of the creditors, here; and the Triſh cte- 
ditors alſo upon the commiſſion may come in and prove their debts. 


to the crown of Great Britain, and comes into England; a commiſ- 


been ſeveral inſtances, where perſons beionging to the plantations 
abroad, and which is their ſole. place of reſidence, yet happening ta. 


hben ere I Aw $a. 1414 
uA cler gyman if he trades, may be a bankrupt ; for tho' by the 21 H. 
8. . 12. he is prohibited to trade, and his contraQts in that kind are 


declared to be, void, yet they are void with reſpect to himſelf only, 


u and he ſhall not take advantage of the breach of one law, in order to. 
aroid his being ſubject to another. 1 Ak. 19h0ͥ0ͥ' — 

o⸗ An infant, tho a trader, cannot be a hanbrupt i; fur an infant can 
owe nothing but for neceſſaries; and the ſtatutes of baunkrupicy cre- 


ale no new debts, but only give a ſpeedier and more effectual i emedy 


a bankrupt for debts, 
477 Went IOW ROT VN 412A} iv CS: 4TH ws LIE id J11tDt- 14 3024 ul 
The daughter of a freeman of London, being a married woman, if 


1 . + #1] 


which he is not liable. at law to pay. 2 Biachſt. 
INA N f | 3 | 1 eur 
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: Uſing the trade of merchandiz.”] As by exereiſing the calling of a 
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ſion may be taken out by the creditors in England. And there have 


be in England; have had commiſſions of bankruptcy taken out againſt 


for recovering ſuch as were before que. + And-no+perſon| can be made 


ſhe trades ſeparately from her huſband, may be a bankraopt;+r4dth. 


158 


And generally, if a perſon carries on & trade in any place belonging 


* 


B ANERUPTS. 


of merchandize] But no perſon who ſhall adventure any money in 
the Faſt India company, and ſhall receive his dividend in merchan. 
dize, and ſhall ſell or exchange the ſame, ſhall be judged thereby 1 
merchant or trader within any ſtatute for e 138 14 C. 2. 


c. 24. / 3. 4. 


159. * And generally, buying and cling Kick 3 in the public "BY 5 


— 


10 


government ſecurities, will not make a man a bankrupt; the ſame 
not being gods, wares, or merchandize, within the intent of the 
ſtatute, by which a profit may be fairly made. 2 Biackft. 476. 

So alſo the members of the corporation of the Engliſh linen compay 
(for making cambricks and 85 5 ſhall not _ that account on) 
be liable to bankrupiey. 46. 3. 

Ser king his trade of living by 2 5 felling] He that buys only, 
or ſells only, is not within this deſcription ; but it muſt be both buy: 
ing and ſelling, and alſo getting a livelihood by it. 2 Blackſl, 476. 

Alſo, by ſpecial ſtatute, '5 G. 2. c. 30. No farmer, gragier, or 
drover of cattle, ſhall be deemed a bankrupt, / 40. But if ſuch 
farmer or other ſhall deal in wool, hops, or the like, he ſhall be deems 
a bankrupt; otherwiſe any perſon by taking a farm, might avoid the 
ſtatutes. And in the caſe of Mayo and Archer, E. 8 G. a farmer whi 
_ planted potatoes, but withal bought. divers large quantities of potatces 
and ſold the ſame again, was adjudged a bankrupt. Str. 513. 

Alſo, no hendicraft occupation, where nothing is bought and ſold, wil 
make a man a bankrupt; as that of a huſbandman, a gardener, and 
the like, who are paid for their work and labour. 2 Blackfi. 476. 

Alſo, an mnkeeper or vicluuller cannot, as ſuch, be a bankrupt ; fa 
his gain or hvelihood doth not arife from buying and ſelling in the 
way of merchandize, but greatly from the ufe of his houſe, furnitur, 
attendance, and the like: and though he may buy corn and vittwh 
to ſell again at a profit, yet that no more makes him a trader, than! 
ſchoo!maſter or other perſon 1s, that keeps a boarding houſe and male 
conſiderable gains by buying and ſelling what he ſpends in the houſe, 
and ſuch an one 1s clearly not within the ſtatute. 2 Blackſt. 470 
Burr. Mansf. 2064. 

But where perſons buy goods and make them up into ſaleable com 
<nodities, as ſbaemakers, ſmiths, bakers, and the like; here, tho? part of thi 
gain is by bodily labour, and not by buying and ſelling, yet they at 
within the ſtatutes of bankrupts: for the labour is only in melioratidl 
.of the commedity, and rendering it more fit for ſale. 2 Black/?. 476. 

So alſo, for the like reaſon, a butcher is within the ſtarure of bank 
ruptcy. Bur. Mani. 2148. 

Put where a perſon bought a coal mine, and 1 the mine, a 
ſold the coals, he was adjudged not to be within * the ſtatutes for bank 
rupts: But otherwiſe it would have "oe if he had bought the co 
and ſold the ſame again. 2 Vi. 169. 

Or that ſhall uſe the wad or 2 of a 3 receiving 0 
mens nmi2s or eftates into his truſt or cuſſody] Bankers, brokers, and ls 
tors art within this deſcription, 6 C. 2. c. 30. f. 39. 


So alſo patontrokers, as it ſcemeth; being comprehended under (i 
gen 
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nh, 5 1109 19 by ere % TOTS 2 g 25755 as "nal bs pry — 
tefted by privilege of parliainent] Ey the 4 G. 3. e in reſpett to 
1 88500 having Hund of parliament; it is enaticd, tliat the pdtuibn- 
FH, on aft 9 n any of his nideſty s courts of record at Welliminſier, 
ab at the 9575 t 1s juſtly due, and Ar tliey verily believe that the debtor 
I is A merch banker, broker, fa got; feriven rz or trader, within tlie 
- atutes, of Buß pity, may ſae out à ſummons, or an \oniginal bill and 
8 * furmons, agaimſt ſi ch'perfon;, and ſerve him with a £apy+thergot ; 
1d ik he Malt r within two months after perſonal ſervice of, ſuch 
ee Pay, ſecure, or compound for ſuch debt, or enzer itgo : 
bond if acti fam” and with two ſuch ſuredes as any of thegudges of 
*Xat court out of witch the ſummons iſſued ſhall approve of, 10. Pay 
Jack ſum as hall be recovered in ſuch action, together with; ſuch cots 


ae alf be vive 4 in the fame, he ſhall be adjudęed a bangrupt, feen the 


. ane 'of the ſervice of ſuch ſummons, and the creditors may praceecl 


againſt him as againſt other bankrupts. Provided, that this, not 
extend to any debt'| contratied before March the Sth, 1 10 And 


roAded alſo; that nothing herein ſhall ſubjest any. — niit led fo 
prretlege of parliament to be: arreſted or impriſoned during 185 time of 


fich Pro lege, except in cakes made felony by any of the ſtatutes of 
"Bankriptey: min 22:80 3% ft 


A8 3 But nonithfiadding. that a ; perſan may haye For pg . ts 


committed any of the aboveſaid acts of bankruptcy, N cquanifſeon Hall 
Pet netethelels no «bmi ion of bankr t ſhell be i U= be Hl, and 
ed on the petition 4 * one or mere Creators, wunlc/; FOR the, what 7 1s ts 2 
e Aebt of: fuchrereditor, or of two or. more, being 5 Gone pre Vis 

' partners; amoi % 100l. or, of. tO fuel, Cj editors, Therets,” 

© petitioning. amgutits: 1 150l. ar , of tire er mare, to: e 


1 7 
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+ And:the.creditor or INCL e halt ve 1010 e the cen | 


{1:fhibil be granted, make affidavit before-2 malte irn 'Ehiy erz (to b e filed 


wich the proper officer) of. 1 truth of the e ebt, ' ali, «hal Ho give 


200. band tq the bond chanceilor for proving "the dedt as well keß ore 
er EO mA a trial At aw, i the dic: "Mums of the 
-»>cotnmiflian;} ſhall be gontef Bec, 0 and, 4 0 for prov iti the- ty 2 2 

rupt, and farther to proceed on f b Cofnmi Mon as Hereaft ter 18 en. 


ned: Ji it, | pea, f ay We cone gt Was the G fr au- 
.. dulcutly,,the.lg ord. Q Hefe er may "order ſ255faZtiond, and My allign 
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BANKRUPT. 


the great ſeal, appoint ſuch wiſe and honeit diſcreet perſons as to him 
all ſeem good to be commiſſioners. 13 El. c. 7. /. 2. 
5. Which commiſſioners before they act, ſhall ad- 
Commiſſioners miniſter to each other the following oath: © I A. B. 
oath, . do ſwear that I will faithfully, impartially, and ho- 
< neſtly, according to the beſt of my {kill and know- 
c ledge, execute the ſeveral powers and truſts repoſed in me as a com- 
« miſſioner in a commiſſion of bankrupt againſt + and that with- 
« out favour or affection, prejudice or malice. So help me God.” 
%%öͤX¹! 4% Fas 
And they ſhall keep a memorial thereof ſigned by them, amongſt 
the proceedings. id. ſ. 44. „ N 
6. Then the commiſſioners ſhall cauſe notice of 
Neice in the the commiſſion being iſſued to be given in the Gazette, 
Gazette of the and likewiſe notice in writing to be left at the bank- 
commiſſion being rupt's uſual place of abode, or perſonal notice to be 


Held. gwen if he is in priſon. 5 G. 2. c. 30. / 1. 


7. In which notice alſo ſhall be appointed a time 
Panterupt to nd place of meeting of the commiſſioners ; which 
ſurrender. meeting ſhall be at three ſeveral times within e 
5 days, the laſt of which ſhall be on the forty-ſecond 


day; within which time the bankrupt ſhall ſarrender himſelf, and dif- 
cover his eſtate and effects. 5 G. 2. c. 30. ,. 1, 2. | LY 


* 162 


come in. 


muſt diſcharge him from the execution, before he can be admitted as 4 


of the forty-two. id. .. 3. 


But the lord chancellor may enlarge the time for ſuch ſurrender and 
diſcovery, not exceeding fifty days from the end of the faid forty-two 
days; ſo as ſuch order be made by him, fix days before the expiration 


* 8, A creditor may chuſe whether he will come in 
under the commiſſion or not : But if he chuſes to 
come in, he cannot proceed at law likewiſe for the 
ſame debt. Thetefore if a creditor has the bankrupt in execution, he 


Creditors to 


creditor under the commiſſion. And a petitioning creditor, by the very 
derition hath made his election. 1 Ae. 83, 152. | 


 Cluſing affigites, 9. The firſt meeting (hall be for chuſing an aſſig- 


nee or aſſignees of the bankrupt's eſtate and effects 


(which in London ſhall be at Guildhall). 5 G. 2. c. 30. ſ. 26. 


. 10. But before aflignees are choſen, the major part 
The money with in value of the creditors may direct how and with 


when tobe whom the money to be received {hall remain till di- 
todged, vided : to which the aſſignees ſhall conform, as often 
as 100]. ſhall be got in. 5 G. 2. c. 30. / 22. 
£xpences of the 11. And the creditor or creditors who ſhall ſue out 


commtiſſiun. the commiſſion, ſhall proſecute the fame at their own 
. expence till aſſignees be choſen ; arid the commiſſion- 
ers ſhall at the meeting for chuſinig aſſignees aſcertain ſuch coſts, and 


dy writing under their hands order the affignees to reimburſe the ſame, 


out of the firſt effecte that ſhall be got in. 5 G. 2. e. 30. /. 25. 


12. At 


BANKRUPT 


12. At the laid meeting for chuſi 9 aſnñgnees, the | 
commiſſioners ſha!l admit the proof of any creditor's ho hall vete 
debt, that 1 'ves remote from the place of meeting, by for aſi gnecs. 
aHdavit; and alſo permit any perſon duly authorized | 
by letter of attorney from ſuch creditors (oath being firſt made of the 
due execution thereof, either by affidavit ſworn before a maſter in chan- 
cery, or before the commiſſioners viva vc; and in caſe of creditors 
refiding in foreign parts, ſuch affidavits to be made before a magiſtrate 
whe: e the party ; ſhall be reſiding, and together with ſuch creditors let- 
ters of attorney, to be atteited by a notary publick) to vote in the 
choice of an aſſignee or aſſignees in the place of ſuch creditor : And 
Every Creditor ſhall be admitted to prove his debt, without paying any 
thiag for the ſame. And the commiſſioners ſhall aſſign the eſtate and 
effects unto ſuch perſon or perſons as the major part in value of the 
creditors, according to the deb:s then proved, Mall chuſe. 5 G. 32. 


g. 30. . 251 20. 
But no credior ſhall fo vote, whoſe debt ſhall not amount to rol. 
id. þ. 29. 


13. And the commiſſioners may from time to time 
appoint new aſſignees, if the major part of the credi- Chuſng new 
tors, whoſe debts amount to 1ol. ſhall think fit; and aſſignees, 
the former aſſignees ſha!l aſſien to them in ten days 
after notice of * ſuch choice, and of the new aſhgnees acceptance chere 
of, ſignified under their hands; on pain of 20ol. to the Toners, with 
full colts. 5 G. 2. c. 30. / 30. 

And the lord chancellor, on petition of any creditors, may order 
former aſſignments to be vacated, and new aſſignments to be made 
of the effects not received; and the commiſſioners ſhall cauſe notice 
thereof to be given in the two next Dh nab, and that the debtors do 
not pay to the aſſignees removed. id. /. 31. 

And the new aſſignees, on — A 1 bill, ſhall be entitled N 
to the benefit of the proceedings in a ſuit begun in the time of the 
tut aſſignees; 5 for there is no privity between the bankrupt and the 
allignees, or at moſt but an artificial one; and it would be hard, 
where there have been pleadings, examinations, and the like, in a 
former ſuit, that the new aſſignees ſhould not have the benefit thereot, 
but ſhould be obliged to begin again. 1 Ach. 88. 

14. On certificate under the hands and ſeals of the 
commiſſioners, that ſuch commiſſion is iſſued, 2nd Bark raft not. 
ſuch perſon proved before them to become bank- ſur re; ering to. 
rupt, any judge or juſtice of the peace, ſha!l on be apprehended. 
application to them for that purpoſe made, grant 
their warrant (A) for the taking and app! ehending ſuch perſon, and 
commit (B) him to the common gaol, there to remain until he be 
removed by order of the commiſſioners by their warrant. And the 
gaoler ſhall forthwith give notice to one or more of the commiſſioners, 
of fuch perſon being in his cuſtody ; whereupon they ſhall ſend their 
warrant lo him to deliver him to the perſon who mall be named in 
the warrant, who ſhall convey him to the commiſſioners to be examin- 
ed. And the commiſſioners by ſuch or any other their warrant 
may ſeize the goods and p? apers of ſuch damen Which ſhall be in 

R 2 e 


any priſc n (neceſſary wearing . of himſelf and wife, and chi. 
| dreri 623 xi „ 58 30. þ 14. 

| But if the perſon ſo .oppretienged ſhall, within the time allowed, 
| ſabinir to ke exa mined, arid in all things conform, he ſhall have the 
fame benefit as if he nad farrendred. V 

© By which laſt clauſe it ſeemeth, that the bankrupt ſhall not be 2 
prehended and committed, until he ſhall have made default in not 

furrendring ard making q ſcovcry, after Aue notice as aforeſaid. 

15. The bankrupt, after aſſignees ſhall be appoint- 
ente to de- ed, ſhall deliver up to them on oath (to be admi- 
liver ub. nifired by a maſter in chancery, or juſtice of the 
1 4164 peace) all his books * of account, papers, and writings 
| FT pot ſeired hy the meſſenger of the commiſſion, and not before deliver- 

ed up, and then in his power, and diſcover ſuch as are in the power 

| or Odleis; and being not in cuſtocy, hall, at all times attend the 

aſſignees, on reaſonable notice given to him in writing, or leſt for 

bim at his place of abode, in order to aſſiſt in making out the ac- 

count of his eſtate. 5 G. 2. c. 30. f. 4. 

15. And {ch bankrupt having furrendred, ſhall at 

Pankrujt tobe all ſeaſonable times, before the expiration of forty- 

at liberty ts in- two days, or further term, be at liberty to inſpect 

ſpect his papers. bis papers, in preſence « of the aſſignees, or ſome per- 

| 3 ſon ap pointed by them, and to bring with him for 

his aſhſance any perſons not excecding two at a time, and to 

wake extracts ft rom thence, the better to denable bim to diſcover his 
effects. 5 6. 2 2. c. 30. £8. : 

And in order thereto, he ſhall be free from 

Stalk be PIO? wh or impriſonment of his crediters, in coming to 

Tem arreſt, ſurrender, and from his ſurrender, for the faid for- 

ty-two days or furthcr term; provided he was not 

in cuſtody at the time of ſurrender. And if he be arreſted for debt, 

or on an eſcape werrant, coming to ſurrender, or after ſurrender 

within the aid term; then, on producing the notice under the hands 

of the commifgoners or aſũgnecs, to the officer who ſhall arreſt him, 

ond making it appear to ſuch officer that ſuch notice is ſigned 

Oe them. and giving the oficer a copy therecf, he ſhall be immedi- 


— 


ly diſcharged 4 And if any omcer ſhall in ſuch caſe detain him, he 
wall | Tore to bim for his own ule 5l. a Gays by action el debt, 
with f au coſts. id. 


18. And if the dann be in priſon or cuſtody 


W 77 at the tune of iſſuing the commiſſion, and is willing 
en te T n to ſurrender end be examined, and can be brought 
he COME fr n before the cormiſioners and creditors, the expence 
is 1ued. * therof ſail be paid out of his eſtate : But if he is 


in execution, or cannot be brought before the com- 
miſltoners, then they fha!l attend him in priſon, and the aſſignees 
may appoint a perſon to attend him in priſon, and to produce him 
ns hooks and hiapers, in order to prepare his laſt diſcovery and exa- 
copy where f the aſſigiecs ſhali apply for, and the 


o 
I mumtien; 


TOI. 5 G. ; rp 320. 2 6. 5 a = 


q 
1 3 

1 FALEFUPT mall deliver to them, ten Gays before ſuch laſt examina- 
þ | | 


19. And 


anſy 
rem: 
that 
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19. And the commiſſioners may examine him . 
(on oath, 21 F. -c. 19. fe 9.) as well by word of Bankrupt to be 
mouth, as on interrogatories in writing, touching his examined. 
trade, dealings, eftate, and effects; and take down 5 
in writing his anſwer to verbal examinations; which he ſhall ſign: 


And if he ſhall refuſe * to anſwer, or not anſwer fully all la wful queſ- * 65 


tions, or refuſe to ſizn the fame ; the commiſſioners may by warrant 
commit him to priſon. without bail, i he ſhall ſubmit to them, and 


fill anſwer mae, arid ſign the ſame ; which warrant ſhall ſpeeify ſuch 


queſtions. 5 G. 2. c. 30. / 16, 17. 
As well by word of mouth, as on interrogatories in writing]! M. 4. 
G. 2. X. and Solomon Nathan, The defendant was committed by 


the commiſſioners, who in their warrant recite, that he had been 


examined before them upon his oath, upon which examination he 
had notorioutly prevaricated ; they therefore commit him without 


bat] or mainpr'ze, until he ſhall make a full and true diſcloſure and 


diſcovery of his eſtate and effets, or be otherwiſe delivered due 


courſe of law. Upon a kabeas corpus it was moved, that the defen- 


dant might be diſcharged. One reafon whereof was becauſe the 
ſtatute requires, that there ſhall be interrogatories exhibited for his 
examination, that ſo he may have time to confider of his anſwer, 
and it can then appear to the court, whether he is bound to an- 


ſwer: perhaps this prevarication might be in a matter they had no 


power to inquire into. And by the court ; Interrogatories are a term 


known in law, and import that the queſtions are put in writing. And 
they ſaid that Holt Ch. J. held, that the bankrupt ought to have a 


copy, and time to conſider of his anſwer. Str. 880. 
not anſwer fully] In the aforeſaid caſe of X. and Solomon 
Nathan, another objection againſt the commitment was, that they 
commit him, becauſe udon his examination he had rtorioufly preva- 
ricated ; this being too looſe an expreſſion, for he might prevaricate, 


and yet give a full anſwer at laſt. And by the court; Where theſe 
ſpecial authorities are given, the words of the act ought to be pure 


med. - It. B80. . : Bo 
The commiſſioners may by warrant commit him] H. 1 C. 3. R. and 
Perret. The defendant being brought up by hebeas corpus, appeared 
upon the return to have been committed, * natil ſuch time as he ſhall 
« ſubmit himſelf to the ſaid commiſſioners or the major part of them, 
« and full anſwer make to their ſatisfaction, to the queſtion io put by 
them to him as aforeſaid. Which queſtion was ſpeciſied in the warrant: 


to have been, that ſince he did admit there was a deficiency of 13,513!, 


be ſhould give a true and particular account what was become of it, and 
how he had diſpoſed thereof. His anſwer was, that * on goods fold 
the laſt year he had loſt upwards of 2000l. that by mourninzs he had 
loſt upwards of 1000l. and that for 9 or ten years (he was ſorry to 


ſay it) he had been extremely extravagant, and ſpent large ſums of 


money. W. hich anſwer n<t being ſatisfactory to the commiſſioners, 
they committed him as aforeſaid. And now the court, judging the 
anſwer to be very inſufficient and unſatisfactory, ordered him to be 


remanded. Afterwards, he was brought up again, and it appeared 
that he had given a further anſwer, and particularzed 2 woman up- 
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BANKRUPT 


on whom he had ſpent 5000l. from December 1758 to December 
T7&9, and particuiarized the times of ſend ing and giving it to her: 
15 that no other perſon was privy to this, and that the woman 

whoſe name was Sarah Powell, otherwiſe Taylor,) is dead; as he 
has heard: with fſevercl other improbable circumſtances. It was 
urged, that now having given a full anſwer, he ought to be diſcharg. 
ed; chat it is not material, in the preſent reſpet, whether his anſwer 
be true or falſe, or whether his conduct was prudent or imprudent; 
and if he be not now diſcharged, he muſt be impriſoned for life. But 
the court ſtill held the anſwer to be incompleat and unſatisfactory, and 
again ordered him to be remanded. And this man was afterwards 
convicted and executed, for concealing his effects.] Burrow, Mans. 
field, 1122, 1215. 

Tii! he fhall ſubmit io them, and full anſwer * In the afore- 
faid caſe of Sclamon Nathan, the commitment was, until he hall 
make a full and true diſcliſure and d:ſcevery of his eftate and effects, or be 
otherwiſe delivered by due courſs of law. And by the court; This 
commitment not purſuing the words of the ſtatute, the priſoner mull 
be diſcharged. Str. 880. 

M. 8 IV. Bracy's caſe. A commitment anti! ke ſpould conform himſelf 
to their authority, was adjudged ill, becauſe too general, ſince they 
have authority in other matters beſides that: and it is beſt in the like 
caſes, ſtrictly to purſue the ſtatute, I. Roym. 100. 

Another commitment 2:1! diſcharged by due courſe of law, adjudged 
111 for the fame reaſon. id. 851. 

But if on an habeas corpus there appear inſufficieney in the warrant 


af commitment, the judge nevertheleſs ſhall commit him to the ſame 


priſon, to remain as aforeſaid, unleſs it be made appear that he hath 
jolly anſwered all lawful queſtions, or unleſs it 1 5 that he had ſuf- 
ficli ent reaſon for not ſigning. 5 G. 2. c. 30. /. 14 

And if the gaoler ſhall ſuffer him to etcape, or to go without the 
walls or doors of the priſon; he ſhall, on * conviction by indictment or 
formation, forfeit cool. to the creditors. id. 

Al, the g2gler ſhall, on requeſt of any creditor who ſhall have 
proved his debt, and producing a certificate thereof under the hands 
of the commniſſioners, produce "and ſnew him to ſuch creditor ; on 
Pain of x00l. to the creditors, by action of debt. id. ,. 19. 

20. And by t the ſaid Natute it is enacted, that if 


Pankrupt vet he (hall not within the faid time ſurrender himſelf 
fur „ ing to the commiſſioners, and fign ſuch ſurrender, and 
ard corforming, allo ſubmit to be examined from time to time on 
felony. cath, and in ail things conform to the ſtatutes con- 


cexning bankrupts, and alſo on his examination fully 
diſcover all} is  eftate, and how diſpoſed of, except what hath been 
g 14 diſpoſed ot in the way of his trade and dealings, and except 
what hath been laid out in the arg expence of his family, and 
3.10 deli er up to them all his effects (except the neceſſary wearing 


#ppzre! of himſelf, and wife, and children): then in cafe of any default 
= wiltui omiſſion 1 in not ſurrendering and ſubmitting to be examin- 
ed, or n caſe he ſhall remove, conceal. or embezzle any part of his 
eliate o the value of 201. cx any books of account, or writings 

relating 


BANKRUPT. 


relating thereto, with intent to defraud his creditors, and be thereof 
convicted by indictment or information, he ſhall be guilty of felony 
without benefit of clergy, and his eſtate ſhall be divided among his 
crecitors= 5 G. 2. c. 30 f 1. e 
21. And every perſon. who ſhall accept any truſt, 
or conceal any # wh of the bankrupt, and ſhall Other perſons 
not in forty-two days after iſſuing the commiſſion, concealing the 
and notice thereof in the Gazette, diſcover the fame bankrupt's f 
in writing to one or more commiſſioners or aſſig- fects. 
ees, and ſubmit himſelf to be examined; ſhall 
forte to the creditors 100l. and double value of the eſtate concealed, 
by action of debt with full coſts. 5 G. 2. c. 30. / 21. 
22. Alſo the commiſſioners may examine on 1 Bhs 
oath the bankrupt's wife, like as other perſons. ©* 5-4 $ Wye: 
21 J. c. 19. /..5, 6. J 
23. As alſo they may examine in like manner 5 
every other perſon duly ſummoned before, or preſent And every other 
at their meeting, touching the perſon, trade, deal- perjor. 
ings, eſtate, and effects of the bankrupt, and an 5 
acts of bankruptcy by him committed; and may take down in 
writing the anſwers to verbal examinations, which the party ſhall 
fign : And if any of them ſhall refuſe to anſwer, or not anſwer fully 
all lawful queſtions, or refuſe to ſign the fame, the commiſſioners may 
by warrant commit him to priſon * without bail, till he ſhall ſubmit *168 


to them, and full anſwer make, and ſign the fame; in like mapner 
as is ſaid before in ſection the igth concerning the bankrupt himſelf, 
5 C. 2. e. 0. , 16,17, 18; Ig 5 
24. The faid commiſſioners ſhall have power by | 
their diſcretions to take ſuch order with the lands of Bantrupt's e 
ſuch bankrupt ; as well copy or cuſtomary hold as tate to be d. 
freehold, which he had in his own right before he peſed of by fate; 
became a bankrupt ; or which he purchaſed jointly or otherw:yje, - 
with his wife or child to the only uſe of ſuch bank= 
WH rvpt, or for ſuch uſe or intereſt as he may lawfully part with; or 
vich any perſon of truſt to any ſecret uſe of ſuch bankrupt ; and alſo 
with all his money, goods, chattels, wares, merchandizes, and debts ; 
and cauſe all the fame to be ſearched and appraiſed to the bet valus 
they may; and the fame to be fold by deed indented, and inrolled 11 
rt of record ; or otherwiſe ordered for payment of the creditors. 
TEL GEESE . 5 | „ Shs 
26. 1 £ any lands or goods ſhall deſcend or 5 
come to the bankrupt afterwards, before the debts Bankratt's fu- 
be fully paid; the fame ſhall be diſpoſed of in like zure gate. 
manner, 13 El. c. J. |. II. 9952 „ 


26. But this ſhall not extend to lands aſſured by | 
luch perſon before he becomes bankrupt, provided Lands ſold bra 
the aſſurance be made bona fids, and not to his own fide. 1 
ute only, or of his heirs; and that the party to | 
waoſe uſe they are aſſured, be not privy to the fraudulent purpoſe of 
tie bankrapt to deceive his creditors, - 13 El. c. 7. .. 12. . 
27. Alſo 
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27. Allo the commiſſioners may by deed indented, 
E tate tail. and inrolled at Veſtminſten in ſix months, ſell the 
| tanks upt's eſtate in tail, whereof no reverſion or re. 
mainder is in the king or of the king's gift; which ſale ſhall be good 
againſt all perſons, whom the bankrupt by common recovery, or 
otherwiſe, might cut off. 21 J. e. 19. J. 12. 
28. Alſo, if the bankrupt hath conveyed any 
Eſtate mort= eſtate, on condition, or power of redemption, 
gaged. at a day to come, by payment of money, or CR 
wite ; the commiſtioners before the time of the 
formance of ſuch condition may appoint under their hands and feat 
any perſon to make tender or payment of money, or other perfor. 
mancc, as fully as the bankrupt might have done; and may diſpoſe 
of the eſtate redeemed for the uſe of the creditors, as fully as any 
other eſtate of the bankrupt. 21 J. c. 19. f. 13. 
- Guffomar 29. Perſons hats copyhold or cuſtomary 
3 # lands ſhall pay a fine to the lord of the manor, 
hs who ſhall hereupon admit them. 13 El. c. 7. /. 4 
In order to fave the expence of two fines, it was recommended by 
* 160 the lord chancellor Hard wieke in ſuch & caſe, to leave out the copyhold 
eſtate in the aſſignment; and then the commiſſioners, when thej 
can meet with a purchaſer, ay convey to him in the firſt nflance 
x Até. 96. 


Fes ek he 
bath as executar. 


30. Effects which a bankrupt hath as executor 
only ſhall not be applied to the uſe of the cre- 
ditors ; but ſhall go according to the direction of 
the teſtator. 1 4th. 101. 

21. Commiſſioners and others by. warrant under 
Commil aner: their hands and ſeals, may break open the bankrupr's 
may brea# open houſes, doors, trunks, and cheſts, where he or any 
acors. of his goods ſhall be reputed to be, and ſeize upon 
and . his 15 and goods as before is fail 
21 c. IQ. /. 

. SY "4 If the Ee | ſhall convey : to any of hi 
Bankrupt frau- children, or other perſon, any lands or goods, or 
4 leni cot transfer his debts in other mens names, except the 
ng. ſame be conveyed or transferred on marriage of an 
of his children, or for ſome valuable ane ee 

the ferne may be diipoſed of in like manner. 1 FJ. c. 15. /. 5. 

And if the bankrupt ſhall on his examination be Gel fraud 
tently to have conveyed his lands, goods, or eſtate, to the value cf 
;0l. to defraud his creditors, and ſhall not diſcover the ſame, and (it 
i: lie in his power) deliver the ſame to the commiſſioners : or if he 


cannot make it appear to the commiſſioners, that he hath ſuſtained ps. 
ome caſual Joſs whereby he is diſabled to pay what he oweth ; he fhal) be 
on conviction upon indictment at the aſſizes or ſeſſions be ſet in the 
p:3ory in ſome public place for two hours, and have one of his ea 
nailed to the pillory, and cut off. 21 F. c. 19. 7 7 . 
33. And 2 
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33. And if any bankrupt, after iſſuing the com- 
miſſion, ſhall compound with the perſon ſuing out Bankrupt com- 
the ſame, for more than his proportion with the pounding with 
et of the creditors; ſuch commiſſion may be ſu- rhe perſon f- 
perſeded, and the lord chancellor may award to any ing out the 
creditor petitioning another commiſſion, and the cmmiſſion. 
perſon ſo compounding ſhall loſe his whole debt, | 
and deliver up to the new commiſſioners all he ſhall have ſo receiv- 
dd for the uſe of the other creditors. 5 G. 2. c. 30. .. 24 
| 34. If a debtor to a bankrupt pays him vohun- | 
WH tarily, he muſt pay it over again, but it is other- Debtor paying 
WW wiſe if he pays him by compulſion of law. Read. to @ bankrupt. 
Bankr. So: GER VVV 
35. But no real creditor of the bankrupt ſhall be 5 
liable to refund to the aſſignees, any money which Money received 
before the ſuing forth the commiſſion was in courſe of à bankrupt. 
"WH of trade received by him of the bankrupt before he : 
had knowledge of the perſon's becoming a bankrupt, 
or being inſolvent. 19 G. 2. 4. 19. /. 1. „ 
* 36. And no purchaſer for valuable conſideration Purchaſer not * 170 
ſhall be impeached, unleſs the commiſſion be ſued 7o be impeachee 
out in five years after the perſon ſhall become a after five years. 
bankrupt. 21 J. c. 19. / 14. yo, 3  T. 
37. If the bankrupt, at the time he ſhall be- Bantrupts con- 
come bankrupt, ſhall by conſent of the true owner, veying their 
have in his poſſeſſion and diſpoſition any goods goods, and 
whereof he ſhall be reputed owner, and take upon #eeping peſſe/= 
| him the ſale or diſpoſition thereof as owner; the for. 
commiſſioners may diſpoſe of the ſame, as fully as 
any other part of the bankrupt's eſtate. 21 7 1 
38. If any eſtate of the bankrupt be extended after FE Z 
he is become a bankrupt, by any perſon. under pre- Debt due to the 
tence of his being an accountant or indebted to the #:ng, 
king; the commiſſioners may examine upon oath, ” 
whether the ſaid debt were due to ſuch debtor or accountant, upon 
any contract originally made between ſuch accountant and the bank 
rupt ; and if it was made with any other perſon than the ſaid ac- 
countant, or for the uſe of any other perſon, the commiſſioners pro- 
ceedings ſhall be available againſt the ſaid extent. 21 7. c. 19. / 10. 
Otherwiſe, an extent of the crown is available againſt a commiſ- 
ſion of bankruptcy ; the crown not being within the ſtatutes of bank- 
rupts. 1 Ath. 262. Hs 
39. The commiſſioners or aſſignees may ſtate ac- 8 . 
counts between the bankrupt and his debtors or mm pig 
creditors, and ſet one debt againſt another, and the e a. 
balance only ſhall be paid on either fide. 5 G. 2. 9 
„ „ — | 55 = 
40. * the aſſignees with conſent of the major May refer to 
part in value of the creditors preſent at a meeting arbitration and 
purſuant to notice to be given in the Gazette, may compound. 
tubmit diſputes relating to the 1 8 eſtate to 


| PL % 
Vor. I. arbitration; 
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mitted to come in and prove their debts under the joint commiſ- 
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arbitration ; and may compound for debts owing to the bankrupt, 
5 E. 2. c. 30. J 30 35. 3 | 
5 441. Creditors of a joint eſtate, where there are 
Joint trader. no ſeparate creditors, may exhauſt both the joint 

1 and ſeparate eſtate; but where there are both joint 
and ſeparate creditors, the joint creditors (as they give credit to the 


joint eſtate) ſhall have firſt their demand on the joint eſtate, and 


the ſeparate creditors (as they give credit to the ſeparate eſtate) ſhall 


have firſt their demand on the ſeparate eſtate : But if there be a ſur- 
plus of the ſeparate eſtate, the joint creditors are entitled to it; for a 


bankrupt has no right to any thing, till they are fully fatisfied. But 


for the ſaving of expences, where there is a joint commiſſion de- 
pending, it ſeemeth beſt for the ſeparate creditors not to take out a 
ſeparate commiſſion, but to apply * to the court for an order to be ad- 
fion. 1 th. 67, 138, 225: - 5 . 

5 42. Every perſon who ſhall, after the time of ſur- 
Rewardfor diſ- render, voluntarily make diſcovery to the commiſſion- 


covering. ers or aſſignees, of any part of the bankrupt's eſtate, 


not before come to the knowledge of the aſſignees, 


. ſhall have 51. per cent. and ſuch farther reward as the aſſignees and the 


major part of the creditors in value, preſent at any meeting, ſhall think 
fit.” © . 2. . 30. 20 3 

„ 43. Creditors having ſecurity by judgment, ſtatute, 
Perſons having recognizance, ſpecialty with penalty or without, or 


ecurity, to have other ſecurity, or having no ſecurity, or having made 


only their ſhare. attachments in London, or elſewhere by any cuſtom of 

ST the goods of ſuch bankrupt, whereof there is no exe- 
cution or extent ſerved and executed upon the lands, goods, or eſtate of 
ſuch bankrupt before he ſhall become bankrupt, ſhall not be relieved 


for more than a rateable part with the other creditors, notwithſtanding 


any penalty or greater ſum contained in ſuch ſecurity. 21 F. c. 19. / 9. 
£ 4434. Perſons taking ſecurities, payable at a future 


| Securities for day, for goods delivered to perſons who ſhall become 


money not bankrupts before the time of payment, ſhall be admit- 


become due. ted to prove their ſecurities, and receive their propor- 
= tion, deducting intereſt from the time of payment to 

the time it would have become due. 7 G. c. 31. /. 1, 2. | 
But where the payment depends upon a future contingency, as if a 


ſccurity be made to pay to the wife ſo much in caſe ſhe ſurvives her huſ- 


band, here ſhe cannot come in amongſt the creditors, becauſe it is entirely 


uncertain whether ſhe ſhall ever have any demand or not. And in cale 


of the event happening afterwards, ſhe can only come upon the bank- 
rupt's future eſtate, 1 Barnard. 59. | | 
4356. The obligee in any bottom-ree, or reſponden- 


 Pottom-ree ti2 bond, and the aſſured in a policy of inſurance, 
1rſurance. ſhall be adwitted to claim ; and after the loſs or con- 


| tingency, to prove the debt thereon, in like manner 
as if the ſame had happened before iſſuing the commiſſion, 19 G. 2. 


E 12. . 5 
32.70 has 
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46. The mortgagee may chuſe whether he will Afortgagee. 
come in as a creditor, Read. Bankr. 

47. A landlord may diſtrain for his rent upon a Landlord for | 
bankrupt's goods either before or after the aſſign- His rent. | 
ment; but if he neglects to do it, and ſuffers them to N 
be removed, he can only come in upon an average with the reſt of tlie 
creditors. But if the goods remain on the premiſſes, he may diftrain 
them, even after the meſſenger is in poſſeſſion, * or after fale by the al- + 1 7 2 
ſignees. And he is not reſtricted to one year only, as in the caſe f 
executions, but may diſtrain for his whole arrear. 1 Att. 102, 3. 

48. An apprentice, for money to be refunded given 
with him on his binding, ſhall come in only amongſt Apprentice. 
the reſt of the creditors pro rata. 1 Atk. 149. 5 

49. Where debts carry intereſt, the ſame ſhall be Intereſt how to 
continued down to the date of the commiſſion : but be computed. 
note-creditors have no right to prove intereſt upon | 
them, unleſs it is expreſied in the body of the nates. Even at law, 
| Where notes are for value received, and intereſt is not expreſſed, the 
jury do not give the plaintiff, in an action upon the notes, intereſt for 
them, but by way of damages only : and commiſſioners of bankrupts 
cannot award damages. 1 Atk. 151, 259, Ss þ 
5o. Aſſignees ſhall not be anſwerable for loſſes oc- _ | N 
caſioned by their own neceſſary acts; but if an affig- H ſignees how 
nee truſts a perſon with the payment of money, who far anfwerable 
fails, and the money is loſt, ſuch aſſignee ſhall be an- for loſſes. 
ſwerable over to the creditors, unleſs he conſulted the 
body of the creditors in the appointment of ſuch agent. 1 Ait. 87. 
51. An aſſignee, who is an officer of the court. 
and an officer of the commiſſion, ſhall not be allowed Aſſignee cannot 
to ſtop a perſan's ſhare in the dividend, on account of retain for money | 
his own private debt, which is owing to him from due to Himſelſ. 
that perſon : he hath his remedy at law, and ought 2 
not to intermix his own private affairs with the commiſſion, to which 
he is only a truſtee. 1 Att. go. V 8 
52. If any perſon ſhall ſwear that any ſum is dye Swearing to a 
to him from the bankrupt, which is not due or more falſe debt. 
than is due; he ſhall ſuffer as in caſes of perjury, and | 
moreover forfeit double to the creditors. 5 G. 2. c. 30. J. 29. 
53. The aſſignees ſhall keep books of account of Wh 3 
all ſums and effects received; which every creditor A/ignees to keep 
who hath proved his debt, may inſpect at all ſeaſona- books. 
ble times... , 8 

54. The aſſignees ſhall, after four months, and Firſt dividend. 
within twelve months after iſſuing the commiſſion, 
cauſe at leaſt twenty-one days notice to be given in the Gazette, of the 
time and place the commiſſioners and aſlignees intend to meet to make 
2 dividend ; at which time, the creditors who have not before proved 
their debts may prove them; and the aſſignęes ſhall produce fair accounts, 
and be ſworn to them before the commiſſioners, if required by the cre- 
Gitors ; and they ſhall be allowed therein all reaſonable expences. And 
the commiſſioners may then order, under their hands, a diſtribution (to 

"SP 3 __ every 
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BANKRUPT: 


every creditor a portion * ratelike, according to the quantity of his 
debts, 13 El. c. 7. ſ. 2.); which order ſhall contain the time ard 
place of making it, and the total of the debts proved, and of the mo- 


ney in the hands of the aſſignees, and how much in the pound ſhall be 


then diſtributed ; one part of which order ſhall be filed among the pro. 
ceedings under the commiſſion, and each of the aſſignees ſhall have a 
duplicate thereof. And the aſſignees ſhall take receipts for the ſame, 


in a book to be kept for that purpoſe. 5 G. 2. c. 30. ſe 33. 


55. 1 he benkrupt ſurrendring and conforming, 

Allowance to ſhall be allowed 51. per cent. if after fuch allowance, 
the bankrupt, the neat produce of his eſtate will pay 10s. in the 
pound; ſo as the ſaid 51. per cent. amount not to 
80 K+ »» U pls Sd on 
Ard if the neat produce will pay 12s. 6d. in the pound: he ſhall be 


allowed 71. 10s. per cent. fo as it amount not to above 250l. , 


And ff it will pay 15s. in the pound, he ſhall be allowed 101. per 
cent. ſo as it exceed not above 3ool, _ : „ 
If the neat produce will not pay Tos. in the pound, the bankrupt 


ſhall be allowed ſo much as the aſſignees and commiſſioners ſhall think 


fit, not exceeding 31. per cent. 5 C. 2. © 30. L %% 3. 
But the ſame ſhall not be paid to the bankrupt till a final dividend 
ſhall be made; becauſe undl that time, creditors may ſtill come in to 


prove their debts. 1 At. 208. 


$56. Put no diſcovery on oath ſhall intitle the bank- 


Certificate and rupt to the ſaid allowance, unleſs the commiſſioners 


all7wance ſhall, under their hands and ſeals, certify to the lord 
thereof. chancellor, that he hath made a full diſcovery of his 
eſtate, and in all things conformed himſelf ; and that 


there doth not appear to them any reaſon to doubt of the truth of ſuch 


diſcovery, or that the ſame is not a full diſcovery ; and unleſs four parts 


in ſive in number and value of the creditors, who ſhall be creditors fer 


not leſs than 20]. and who have proved their debts, or ſome perſon by 
them authoriſed thereto, ſhall gn ſuch certificate, and teſtify their con- 
ſent to ſuch allowance and certificate, and to the bankrupt's diſcharge, 


to te allo certified by the commiſſioners ; but the commiſſioners ſhall 
nat certify the ſame, till they have prœof by affidavit of ſuch creditors, 
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or of the perſon by them reſpectively authoriſed, ſigning the ſaid certi- 
ficate, and of the power by which any perſon is ſo authoriſed (and the 
letter of attorney of a creditor reſiding in foreign parts, atteſted by 3 
r.otery public, ſtall be ſufficient evidence in ſuch cafe of ſuch power, 
24 G. 2. c. 57. / 10.) which faid affidavit, together with ſuch power 
© ſien, ſhall ke * laid before the lord chancellor with the certificate in 
order for allov ing the fame and unleſs the EZnkrupt make oath, that 
the certificate and cenſent of the creditors were obtained fairly and with- 
cut fzud; end unleſs: the certificate ſhall; aſter ſuch cath, be allowed 
end confimed by the lord chancellor, or two of the judges to whom be 
fall refer it: znd any of the creditors ſhall be allowed to be heard 
zvairfi n bing the certificate, and againſt the confirmation of it: nat 
fh any conmifſioner ſign the certificate, till after four parts in five in 
um ber ard value of the creditors ſhall have figned it. 5 G. 7. 
„ N 0 | | 

y 1 And 


BANKRUPT. 


And every ſecurity given to the uſe of any creditor, to induce him to 
ſign ſuch allowance or certificate, ſhall be void. 74. . 11. * 
Moreover, no bankrupt ſhall be intitled to ſuch allowance, who hath 
upon marriage of any child given above 10ol. unleſs he prove by his 
books, or upon his oath, that he had remaining at the time ſufficient to 
pay his debts ; or who hath loſt in one day the value of 5]. or in the 
whole the value of 100l. in 12 months next before his becoming bank- 
rupt, at cards, dice, tables, tennis, bowls, billiards, ſhovelboard, cock- 
fighting, horſe-races, dog-matches, foot-races, or other paſtime or game, 
or in bearing a part in the ſtakes, or by betting ; or hath within one year 
before he became a bankrupt loſt roo. by contracts for the ſtock of any 
company, or publick funds, where the contract was not to be perform- 
ed within a week, or where the ſtock was not actually transferred. 
FE EMT: OG Wo LY 

And moreover, by 24 G. 2. c. 57. When any perſon ſhall fraudu- 
lently ſwear, before the major part of the commiſſioners, or by affida- 
vit exhibited to them, that a ſum of money is due to him from the 
bankrupt, which ſhall in fact not be really owing; and ſhall, in reſpect 
of ſuch fictitious debt, fign the certificate for ſuch bankrupt's diſcharge ; 


in ſuch caſe. unleſs the bankrupt ſhall, before the major part of the 


commiſſioners have ſigned the certificate, by writing figned by him 
and delivered to one or more of the commiſſioners or aſſignees, diſcloſe 
the fraud, and object to the reality of ſuch debt, the certificate ſhall 
be void, and the bankrupt ſhall not be intitled to his diſcharge or allow- 
. 8 FREY. Thar: 

By 6 3. c. 77. . 59. and 16 G. 3. c. 38. /, 69. Bankrupts 
who have conformed to all the laws relating to them, but who cannot 
obtain their diſcharge, may petition the court of chancery, 

* By 18 E. 3. c. 52. . 76. The lord chancellor is impowered to al- 
low certificates to bankrupts who have conformed, though not ſigned 
by four fifths of their creditors. 2 i ee 

The bankrupt, after allowance of the cert ifi - 

cate, ſhall attend on notice in writing from the Bankrupt's du- 
aſſignees, to ſett'e accounts, and ſhall have 2s. 6d. ty after allow- 
a day allowed for attendance ; and if he ſhall neglect or ance. 
"refuſe, he ſhall, on oath made by the aſſignees before . 
the commiſſioners, be apprehended and committed to cloſe gaol, by 
7 of the ſaid commiſſioners, till he conform. 5 C. 2. c. 30. 
58. To prevent expences, no money ſhall be paid 8 
out of the effects for eating or drinking of the com- Commiſſioners 
miſſioners, or of any other perſon; nor ſha!l the pay. 
commiſhoners have above 20s. each for each meet- B's 
ing; nor any ſchedule be annexed to the deed of affignment : Com- 
miſſioners acting contrary hereto, ſhall be diſabled for ever to act as 
ſuch. 5 G. 2. c. 30. /. 42. 

59. If by the death of commiſſioners, or other- Half fees on re- 
wiſe, it be neceſſary to renew the commiſſion, half new:ng the con- 


fees only ſhall be paid. 5 G. 2. c. 30. / 45. miſſien. 


bo. All 


* 1-76 not have * agreed to be ſold, or unleſs ſome other or future eſtate of 


BANKRUPT. 


| 60. All bill of fees or diſburſements demang:4 
Attorney's bill. by any ſolicitor, clerk, or attorney, ſhall be ſettle; 
and certitied by a maſter in chancery, who ſhall has 
| for the _ 208. 5 C. 2. 6. 30. 46. 

| 3 61. Bankrupt dying before diſtribution, ſhall 
Banfruptching. hinder the diſtribution. x J. 4. 18. / 7 
And if the certificate be allowed in the life time of the bankrupt, i 
is good, tho? it be not confirmed by the lord chancellor till after his 
death: for the operative force of it ariſes from the conſent of the cr. 
_ and when confirmed, it hath its effect from the beginning 

&. 8, - | 3 

And the allowance to the bankrupt, being a veſted intereſt, ſha! 
go to his executor. I Att. 208. . 1 
1 62. In 18 months after iſſuing the commiſſion, 
Second divi- the aſſignees ſhall make a ſecond dividend, and 
dend. ſhall cauſe notice to be inſerted in the Gazette «f 
the time and place the commiſſioners intend to 
meet to make a ſecond diſtribution, and for the creditors + who 
have not proved their debts to come and prove them: And at ſuch iſ 
meeting, the aſſignees ſhall produce their account on oath, and what 
is in their hands ſhall by order of the commiſſioners be forthwitl 
divided. Which ſecond dividend ſhall be final, unleſs a ſuit in law or 
equity be depending, or part of the eſtate ſtanding out that cannc 
have been diſpoſed of, or that the major part of the creditors ſhall 


the bankrupt ſhall come to the aſſignees; which they ſhall, as ſoon 
as may be, convert into money, and in two months diſtribute the 
ſame in like manner. 5 G. 2. c. 30. /. 37. 5 

But no ſuit in equity ſhall be commenced by the aſſignees, with- 
out conſent of the major part in value of the creditors, who ſhall be 
preſent at a meeting of the creditors purſuant to notice in the Ga- 


zette. id. ſ. 38. 35% ͤ ] deat] 

| 63. If the bankrupt ſhall be taken in execution, N 
Bankrupt's or detained in priſon, for debt owing before his ene 
ailcharge. bankruptcy, by reafon that judgment was obtained till t 


; before the certificate was allowed and confirmed; ex. 
any judge of the court, on producing the certificate, may order him 
to be diſcharged without fee. 5 G. 2. c. 30. 1% 

And if the bankrupt's eſtate will pay 158. in the pound, he ſhall be 
diſcharged from all the debts by him owing at the time he became We 
bankrupt: And if he ſhall be arreſted or proſecuted for ny debt 
due before that time, he ſhall be diſcharged on common bail, and 
may plead in general, that the cauſe of action did accrue before he 
became bankrupt, and may give this act, and the ſpecial] matter in 
evidence; and the certificate of his conforming, and allowance there- 
of, ſhall be ſufficient evidence of the trading, bankruptcy, commiſ- 
ſion, arid other proceedings precedent to the obtaining the certifi- 
cate; and -a verdict ſhall paſs for the defendant, unleſs the plaintiff 
can prove that the certificate was obrained fraudulently, or can make 
appear a concealment by the bankrupt to the value of 101. 9 


BANKRUPT. 
be plaintiff is caſt, the defendant ſhall have full coſts. 5 G. 2. c. 30. 


But if any commiſſion of bankruptcy ſhall iſſue againſt any perſon 
who ſhall have been diſcharged by this act, or ſhall have compounded . 
with his creditors, or delivered to them his eſtate, and been releaſed - 
by them, or been diſcharged by an act of inſolvency, then the body 
only of ſuch perſon ae ſhall be free from arreſt and impri- 
ſonment, but his future eſtate ſhall remain liable to his creditors 
(his tools of trade, neceſſary houſehold goods and furniture, and ne- 
ceſſary wearing apparel of himſelf and wife and children only ex- 
mted), unleſs = eſtate of ſuch perſon ſhall produce clear of all 
charges 1 58. in the pound. id. /. . | 88 Ka, 
he But the bankinge's Ad and allowance 
pf his certificate, will not preclude the creditors 
from proceeding againſt his ſureties. 1 Ath. 83. 

* 65. The commiſſioners ſhall, on lawful re- 


Sereties not 


diſcharged. 


Wbeſtowed his lands and goods, and pay to him i ago ** 8 
the overplus, if any there be. 13 El. c. 7. . 4. ft 
66. On petition to the lord chancellor, he may 
order the proceedings to be entred of record, to 
de at any time ſearched and produced as evi- 
„ 4 tc: 
07. ger pong =! ſued for any thing done on 
the ſtatute of 13 El. and 1 J. may plead the ge- -, = 
neral iſſue ; and if he wen ſha —_ his 4. of ny being 
I J. c. 13. ſ. 16. But there is no proviſion for . 5 
* thing done by them, or by the aſſignees, on any of the fubſequent 
tutes. . 3 
68. The commiſſion ſhall not abate by the ay A _ * 
death of the king. 5 G. 2. c. 30. 1 45. WV 
Note; the act of 5 G. 2. c. 30. ſo often menti- if. 
oned above, is but temporary, and by the 26 G. 3. c. 80. is of force 
till the 29th Sept. 1788.—And from thence till the end of the then 
next ſeſſion of parliament. e 


Proceedings to be 
entred of record. 


Remedy on com- 


bY Warrant to apprehend a bankrupt. 


Weſtmorland. | T's 


. 


JHEREAS a certificate under the hands and ſeals Of — 


hath this day been produced before me — ſetting forth that 
a commiſſion of bankruptcy is iſſued againſt and that the ſaid 


— s proved before them the 15 — being the major part of 
the commiſſioners authorized in the ſaid commiſſion, to be a bankrupt - 
Ind whereas application hath been made to me by — by order of 
the ſaid commiſſioners, for the apprehending the ſaid — Theſe are 
therefore to require you, on fight hereof, to take and apprehend the 
4 . and bring him before me or fome other ef his majeſty's 

| | A Jubi 


. ws 
queſt of the bankrupt, declare how they have Commiſſioners to * 77 


BANKRUPT. 
Juſtices of the” peace for the ſaid county, to be 65 ceeded againſt accord. m 
24 


ing to law. Given under my hand and ſeal this ———— day ef, &c. 
> 178 . Commitment thereon. in 
„„ „ of 
To the keeper of the common gaol at —— in W 


the ſaid county, F. P. eſquire one of his majeſty'; 


Veninioriand. juſtices of the peace for the ſaid county ſendeth in 

greeting: . | : ri 

I Send to you herewith being duly certified to be a barkrupt, co 
requiring you to keep him in the ſaid gaol until he ſhall be diſcharg. 

ed according to law. Given — 8 5 pe 


By 28 G. 3. c. 24. , 2. the 5 G. 2. c. 30. for preventing the com- in 

mitting of frauds by bankrupts, being but temporary, is further con- in 

tinued to 1ſt June 1793, and from thence to the end of the then next qu 
ſeſſion of parliament. 


BARON COURT. 1 


7 HE cetert baron is a court which every lord of a manor (anci- 
ently called a baron) hath within the precinct of that manor, it 

T he buſineſs thereof is, to inquire of matters - concerning the lord me 
2nd tenant in their civil capacity only, as of the death of tenants fince MW to 
the laſt court, of alienations, ſurrenders, incroachments, treſpaſſes, 1 
cheats, forfeitures, and ſuch like. But with this court is frequenth 
held, by grant or preſcription, a court leet; the juriſdiction whereot ou 
extendeth to all criminal matters within the precinct, for the preſer- it, 
vation of the king's peace. For which ſee the title Leet. 


— — fro 

-— „„ . 
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II. How puni ed. | ten 
VVV 3 of 

IJ. What it is. | of : 

5 dif! 

HIS word barratry we have received either from the Danes dt the 

| Normans, or both: for barratta in the Daniſh, and baret i he 
the Arman, do equally fignify a quarrel or contention. def 
And a barrator, in legal acceptation, doth ſignify a common move”, il er. 
exciter, or maintainer of ſuits or quarrels, either in courts, or in th i il 
country. 1 Inſt. 368. 1 Haw. 243. e a © 
* 190 A common mover] It ſeems clear that no one can be a barrato Inf 


in reſpect of one act only; for every indictment for ſuch crime BF Sat 


* R 4 PRs vw oi 


BARRATRY. 


muſt charge the defendant with being a renmon barrator. 1 Haw, 


24 4- 
Mover, exciter, or maine Vet it-ſeemeth, that an attorney is 


in no danger of being judged gu guilty of an act of barritry, in refpeX 


of his maintaining another in a groundleſs action, to the commiticing 


whereof he was no way privy. I Haw, 243. 
Alſo it hath been holden, that a man ſhall not be adjudged a barrator, 


in reſpect of any number of falſe actions brought by him in fis own 


right; for in ſuch caſes he is liable to coſts. 1 Faw. 243. 
In courts] Either courts of record; or * of record, as in the 


county, hundred, or other inferior courts. . In "ft 368. 

Or :n the country] In three manners : diſturbance of the 
peace. 2. In taking or keeping of Soffeſlion. of lands in _ controverſy, 
not only by force, but alſo by ſubtilty and deceit, and moſt commonly 
in ſuppreſſion of truth and right. 3. By falſe inventions, and ſow- 
ing of calumniations, rumours, and reports, whereby diſcord and diſ- 


quiet may grow between neighbours. 1 12ſt. 368. 
II. How obs 


By the ſtatute of 34 Ed. 3. c. 1. The Juſtices of the peace ſhalt 


tave power to reflrain all 3 and to pyrſue, arreſt, take and 
chaftiſe them, according to their treſpaſs, or offence. 


And altho' this ſtatute doth not create this offence, but ſuppoſes 


it at common law, and only appoints the puniſhment, yet an indict- 


ment of barratry, concluding again/t the form of the ſtatute, is holden 


to be good, and agreeable to many precederits. Cre. Elix. 148. 
1 Haw. 244. 


But it hath dien reſolved, that ſuch indictment is not good, with⸗ 


out alſo concluding again the peace; for this is an eſſential part of 
it, as being an offence by the common law. 1 Haw. 244. 


And it hath been holden, that an indictment of this kind may * 


200d, without alledging the offence at any certain place; becauſe, 
fom tlie nature of the thing, conſiſting of the repetition of ſeveral acts, 

it muſt be intended to have happened in ſeveral places for which. 
cauſe it is ſaid, that a trial ought to be by a jury trom the body of 
the county.. 1 Haw. 244. 


* Which caſe, and that of a common ſcold, ſeem to be the only of- 2 I 89 
fences for which a general indictment will lie, without ſhewing any 


of the particular facts in the indictment; for barratry is an offence 


of a complicated nature, conſiſting in the repetition of divers acts in 


diſturbance of the peace, and it would be too prolix ta.enumerate 
them iti the indictment; and therefore experience hat! ſettled it to 
de futhcient to charge a man generally as a common barrator, and 


defore tlie time to give the defendant a note of the articular mat- 


'ers wich are intended to be proved againft him; for otherwiſe it 
will be inpolnible to prepare a defence agamit fo gener and uncertain 
a charge, which may be proved by ſucfi a muſtiglicity of different 
iuſtances; and therefore the court generally will nat fuffer the proſe- 
"tion to go on in the trial of the indictment, without ſuch note 
denz glven 79 the defendaim. : Aw. 244. 2 Haw. 220, 7. 


V2. I. 1 fo OE: A. 
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As to the kind and manner of puniſhment, it is ſaid, that if the of- 
fender be a common perſon, he ſhall be fined and impriſoned, and bound 
to his good behaviour; and if he be of any profeflion relating to the 
law, he ought alſo to be farther punifhed, by being difabled to practiſe 


for the future. 1 Haw. 244 ; 
And by the 12 G. c. 29. If any perſon, who hath been convicted 


of forgery, perjury, ſubornation of perjury, or common barratry, ſhall 
practiſe as an attorney or ſolicitor ; he ſhall be tranſported for ſeven years, 


J. 4. 


* 107: 


BASTARDS. 
Concerning the ſettlement of baſtard children, ſee title PO 0 R. 


JI. When ſhall be deemed a baſtard. 
II. Securing the reputed father. 

III. Bond to indemnify the pariſh. - 5 
I. Order of filiation and maintenance by the juſtices, 
F. Appeal agamf} the order... ðᷣͤ v 
FI. Puniſhment of the mother and reputed father, 

VII. Mother or reputed father running away. 
VIII. Murdering a baſtard child. 
IA. Capacity of a baſtard as to inheritance, © 


* T. 72 ho ſhall be deemed a baſtard, h 

Meaning of the 1. 12 word baſtard ſeemeth to have been brought 
word baſtard. unto us by the Saxons; and to be compound- 
323553 ed of baſe, vile or ignoble, and fart, or fteort ſignify- 
ing a riſe or original. By the common people in the north (amoneſt 


- whom is preſerved much of the ancient Saxon) it is ſtill pronounced 


haſtart, denoting a perſon ſprung from a vile or ſpurious origin; even as 
an ufp/tart is a perſon ſuddenly riſen from a mean extraction in general. 
ws 2. Lord Ce fays, We term all by the name of baſ- 


. Baſtard born in tards that are born out of lawful marriage. By the 
{awful marriage. common law, if the huſband be within the four ſeas, 


= that is, within the juriſdiction of the king of England, 
if the wife hath iſſue, no proof is to be admitted to prove the child a 
baſtard unleſs the huſband hath an apparent impoſſibility of procreation, 
as if the huſband be but eight years old, or under the age of procreati- 
on, ſuch iſſue is baſtard, albeit he be born within marriage. But if the 
:Nue be born within a month, or a day, after marriage, between parties 


of full lawful age, the child is legitimate. x [n/f, 244 


A. 6'G. 2. Lomax and Holmden. In ejedment the queſtion on 2 


trial at bar was, whether the leſſor was ſon and heir of Caleb Lomax, 


elquire, decealed ; which depended on the queſtion of his mother's 
marriage. And that being fully proved, and evidence given of the huſ- 


band's being frequently at London, where the mother lived, ſo that ac- 


ceſs mult be preſumed ; the defendants were admitted to give evidence 
N ol 
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of his inability from a bad habit of body. But their evidence not gong 
to an impoſſibility, but an improbability only; that was not thought 
ſufficient, and there was a verdict for the plaintiff, Str. 5 
And it is ſaid, that formerly if the huſband was within the four ſeas, 
no proof of non acceſs to his wife was admitted, but the child was 
deemed to be his; but as this notion was built on no rational foundati- 
on, it is now entirely departed from; and though the huſband and wife 
are both in England, if there is ſufficient proof that he had no acceſs to 
her, the child will be a baſtard. And this was determined in the caſe of 
Pendrell and Pendrell, M. 5 G. 2. which was an iſſue out of chan- 
cery, to try whether the plaintiff was the heir at law of one Thomas - 
Pendrell. It was agreed, that the plaintiff's father and mother ware 8 
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married, and cohabited for ſome months; that * they parted, ſhe ſtay 
ing in London, and he going into Staffordſhire ; that at the end of three 
years the plaintiff was born. And there being ſome doubt upon the 
evidence, whether the huſband had not been in London within the laſt 
year, it was ſent to be tried. And the plaintiff reſted at firſt upon the 
preſumption of law in favour of legitimacy, which was encountered Dy 
ſtrong evidence of no acceſs. And it was agreed by court and counſel, 
on the trial. at Guildhall, before Lord Ch. J. Raymond, that the old 
doctrine of being within the four ſeas was not to take place, but the 
jury were at liberty to conſider. of the point of acceſs, which they did, 
and found againſt the plaintiff. And the court of chancery acquieſced in 
the determination. Str. 925. Andr. . e ee eee 
T. 10 G. 2. K. and the inhabitants of Bedall in Yorkſhire. An 
order was made upon one Moor, as the putative father of two baſtards, 
born of the body of Elizabetli the wife of Richard Sharpleſs : in which 
it was ſtated, that for ſeven years before, the huſband had had no acceſs 
to her, ſhe having never ſeen or heard of him all that time, and not 
knowing whether he was alive or dead; which the juſtices adjudge to be 
true, and that Moor is the father of them, and order him to provide 
accardingly. Upon appeal to the ſeſſions, the caſe is ſtated with ſome 
variation: that in 1728, ſhe was married to Sharples, then a ſoldier in 
AMullin's troop, in a barn by a perſon not in the habit of a clergyman ; 
that there had been no acceſs for ſeven years: but it appearing by a cer- 
tificate from the commiſſary general's office, and from the 8 0 of 
Simon Clarkſon, that one Richard Sharpleſs, who he was told was for- 
merly in Mullin's troop, was muſtered as a private gentleman in the 
third troqp of horſe guards, from June 25, 1733, to Feb. 23, 1735, 
though Clar4/on ſaid he could not take upon him to ſwear that it Was 
the fame Richard Sharpleſs pretended to be married as aforeſaid; upon 
this ſuppoſition of the huſband's being alive, the ſeſſions were of opini- 
on, the children were nat baſtards, and reverſed the order of the two 
juſtices. And naw upon debate, the order of ſeſſions was quafhed, 
and the order of two juſtices confirmed: for it being ſtated in both or- 
ders, that there was no acceſs according to the caſe of Pendrell and Pen- 
2 * it was immaterial whether the huſband was alive or not. 
tr. 1076. | e | 3 2 
And, 37 io V. X. and Alberton. The caſe was, a feme covert, 
during the abſence of her huſband at Cadiz, was brought to bed of a 
baſtard; and her huſband was not in Exgland from the time of her 
1 ; T3” Conception, 
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* 18 3 conception, till ſhe was * brought to bed. The queſtion was, whether chat 
this child was a baſtard, eſpecially within the words of the ſtatute of the ¶ but 
18 Eliz. (hereafter following which faith, children begotten and born exce 
out of lawful matrimony ; ; which cannot be faid of this caſe, the mother 28 te 
being married at the time of the birth of the child: and if ſuch a mother ſtan: 
ſhould kill ſuch child, ſhe could not be guilty of muſder within the ſta- pear 

tute of the 21 J. c. 27. But by the court; He is a baſtard who i: be. to b 
gotten and born of a feme covert, whilſt the huſband i is beyond the four ? 
ſeas. And in a real action if general baſtardy was pleaded, the -ithop ing: 

opght to certify ſuch a one a baſtard. And where a man is a bat ard, MI pea 
he is ſuch to all purpoſes, and why not within the 18 . For though ther 
the ſtatute of 21 J. is a penal law, yet the act of 18 El. is a remedal Bl proc 


law. L. Raym. 25 396. 4 

3. But this non-acceſs of the huſband ought tobe MW V 

Ho far the | proved otherwiſe than upon the wife's oath ; as in the ¶ huſ 
207 el 1 all 


ollowing caſe; M. 8 G. 2. X. and Reading. The = 
de admitted in CQdefendant Reading was adjudged by an order of baſ. e 
Jach caſe. tardy, to be the putative father of a baſtard child, bar 
begotten of the wife of one Almont of Sherborn, The tha 
mid woman on the appeal, gave evidence, that the ſaid Reading had for 
carnal knowledge of her body in or about Augnft 17 32, and ſeveral MW no 
times ſince ; and that her huſband had no acceſs to her from May i731, Ml caſ 
to the time of her examination in that court, being the 3d of Ockober +4 
1733, and that the ſaid Reading was the father of: the faic child. And for 
the queſtion on removal of the ſame into the king's bench was, whether i dez 
the wife in this caſe ſhould be admitted as an evidence for or againſt her 917 
nuſband, and to baſtardize her own child. And the whole court were wo 
of opinion, that the wife could be a witneſs to no other fact but that of MW de: 
incontinence, and that this ſhe muſt be admitted'to be witneſs to from it \ 
the neceſſity of the thing; but not to the abſence of her huſband, ane 
which might properly be proved by other witneſſes; and likened it to the be! 
caſe of hue and cry, where the perſon robbed ſhall be admitted a witneſs vet 
of the fact of robbery, but not to prove any other matter relating fo! 
thereto, as in what hundred the place was, and the like, becauſe that fol 


may be proved by others. 2 Fe. Ca. 175. th. 
And in the caſe of X. and Roof, M. 25 Q. 2. The ander of the by 

two Juſtices ſtates ; it appears to us by examination of Dorothy the wile tel 

of the reverend Mr. Henry Bird, that ſhe lived ſeparate ae her huſ- bi 
band from Michacimas 1750, to February 1752; and that fhe has not Or 

31 all that time ſeen or been with him, he being a priſoner in York caſtle : th 

18. 47 That Jahn Rocke had carnal knowledge of * her body on the 3oth of in 
Fanuary 1750, and got her with child of the baſtard. © Exception was N 


taken, that the wife in this caſe was an incompetent witneſs. - By Lee 

Ch. J. and the court: How far the evidence of the wife is to be admit- 

ted upon orders of baſtardy, is now ſettled in the caſe of K. and Read- 

ng; Where the wife appeared upon the order to be the only witneſs to 

q harge the putative father: upon this, the order was quaſhed ; and the 
rcuſon given by the court was, that the wife might be admitted to prove Ci 
the act of adultery ex necef/itate, for of that there could be no other p! 
evidence ; but not to prove other facts, of which there may be witnel- 4 
es, The cafe being ſimilar, mui be determined 7 the authority 05 255 
— that 
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that caſe. T 15 wife's examination alone does not make the order bad, 
but the facts to which "the is examined. The neceſſity of the thing 
excepts her, as to the fact of adultery, out of the general rule; but not 
as to the fat of no acceſs for that may be proved by particular circum- 
ſtances * py the Juſtices below. But upon this order the ap- 
pears to be the onl evidence: and her — gh" are not admiſſible 
to baſtardize her flue. * And the opder was qua Wilſon, 340. 
But in the caſe of N. and. Bedall en e The order Tecit- 
ing, that on the exanſination of the mother, and on ather prof}, it 
peared that her huſband had ne ageIs to her, was held to be good; 


there the woman's oath is not ſer farth-as, the only only evidence, but other 


proof, which muſt be intended legal prodk.” r 

4 AH. 5 An; St. George's and Bt. Margaret”: 8 "Chil ow du- 
Witmings. Where a woman is leparated from her ring a divoree. 
huſband by a divorce a menſa & thoro, the children 


* has during the ſeparation. are haſtards; for a due obedience to tile 


ntence ſhall pe intended, unleſs the contrary be ſhewed: but if a huſ- 


band and wife, without ſentence, do part and live oparate, the children 


{hall be taken to be legitimate, and ſo deemed till the contrary be proved, 


for acceſs ſhall be intended. But if à ſpecial verdiét find the man had 


no acceſs, it is a baſtard; and ſp was the opinion of lord Fra 45 in the 
caſe of Dickins and Collins. 1 n 


5. The law hath appointed no exact certain time, Widow havin 


o 
for the birth of legitimate iſſue, by the Widow after the achild after ler 


death of her huſband. 1 Danv. 726. bp 8 huſband's death. 


i AM 1. * Alſop: and Bowtrell. The queſtion Was, whether, the | 


woman being delivered of a child forty weeks and nine days after the 


death of her huſband; ſuch child . ſhould be deemed a baſtard. And 


it was proved, tat her * deceaſed huſband's father did much abuſe her, 
and cauſed her to lie in the ſtreets; and three phyſicians (two of them 
being doctors of phyſiek) made oath, that the child came in time con- 
venient to be the child bf the party who died; and that the uſual time 
for a woman to go with child, is nine months and ten days, to wit, 
ſolar months; at thirty days to the month, and not lunar months; and 


that by reaſon of the want of ſtrength in the woman orithe child, or 


by reaſon of ill uſage, the might be a longer time, ig. to the end of 
ten months or more. And td phyſicians. farther affirmed, that a perfect 


birth may be at ſeven. months, according to tlie ſtrength̃ of the —— 


or child, which is as long before the time of the proper birth. And by 


the fame reafon it may be as long deferred by accident, which is com- 
manly dcchſioned by infirmities of the body, or paſſions of -the mind. 
And the child Was. ned to be legitimate. Gro, Face 541. 


1 J. Securing the 1 ONE father. 


By the 6 G. c. 31. Whereas the laws now in being are not ſufſi- 
cient to provide for the ſecuring and indemnifving parithes and other 


places, from the great chärges frequently ariſing trom children begotten 
and born out of lawful matrimony; it is enacted, That F any ſingle 


man” fhal. be del; ve, a b. aard ilch 70010 A ſail be chargeable, 


* 
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or likely to become chargeable to any pariſh or extraparochial place; ar 
/hall declare herſelf to be with child, and that ſuch child is likely to be born 
a baſiard, and to be chargeable to any pariſh or extraparochial place; and 
ſhall in either of ſuch caſes, in an examination { A) to be taken in writ- 
ing, upon oath, before one juſtice of the county, city, or town corporate, 

where ſuch pariſh or place ſball lie, charge any perſon with having got. 
ten her with child; it ſhall be lawful for ſuch juſtice, upon application 
made to himby the asf 55 of the poor of ſuch pariſh,” or one of them, or 
ty any ſuſtantial houſholder of ſuch extraparochial place, to rſſue out his 
warrant (B) for the immediate apprehending ſuch perfon ſo charged at 
aforeſaid, and for bringing him before ſuch juſtice, or before any other 
of his majeſty's juſtices of the peace of ſuch-county, city, or town corp. 
rate: And the juſtice before whom ſuch perſon ſhall be brought ſhall com. 
mr (C) him to the common gaol or houſe of correction, unleſs he ſhall 
give (ecuiity (D) is indemnify ſuch pariſh or place, or ſhall enter into a 
recognizance (E) with ſufficient ſurety, upon condition to appear at the 
next general quarter ſaſſions, or general ſeſſions, of tlie peace, to be holden 
for ſuch county or liberty, and to abide and perform ſuch order or order; 


a 186 as thall be made, * in purſuance of an act paſſed in the 18th year of the 


reign of her late majeſty queen Eliſabeth, concerning baſtards begotten 
and born out of lawful matrimony. : ſ. J. 

. Hſſue out his warrant for immediate apprehending] If the conſtable, 
having a warrant to apprehend the reputed father, ſhall willingly: or 
negligently ſuffer him to eſcape ; he may be bound over to the ſeffions, 
and there indicted, fined, and impriſoned: and under the influence 
thereof be compelled to make ſatisfaction to the proſecutors. 

To appear at the next general quarter ſeſſions] It hath been uſual, to 
bind ſuch perſon to appear, not at the next ſeſſions generally, but at the 
next ſeſſions after the child ſhall be born; upon a principle of conveni- 
ence, Jeſt, if the child ſhould not be born, or the mother not be able 
to go before the juſtices in order to filiate the child, before the next ſel- 
ſions, the reputed father ſhould be gone, and the defign of the act be 
fruſtrated. But the words of the act muſt be purſued ; and therefore 
he muſt be bound to appear at the next general quarter ſeſſions [or, ge- 
eral ſeſfions] of the peace to be holden for ſuch county or liberty, and 
ty abide and perform ſuch order or orders as ſhall be made in purſuance if 
an att paſſed in the 18th year f the reign of her late majefly queen Al- 
fſabeth, concerning bejtards begotten and born out of lawful matrimony. 

Elifabeth] This Ratute recites the name of queen Eliſaleth with the 
letter /; whereas the ſtatutes themſelves of that queen's reign do always 
exhibit her name with a 2. Which is noted here only, as not exact); 

_ agreeable to that preciſion which ordinarily is required in reciting acts of 
parliament in caſes penal. | 
And if ſuch weman fball dir, er be married, before ſhe ſhall be deltver- 
-d, or miſcarry of ſuch child, or all appear not to have been with chile 
at the time of her examination, fuck perſon jhall be diſcharged from his 
reengnizanco at the next ſrffions, or immediately releaſed out of cuſtudy by 
warrant of ane juſtice reſiding in er near the limits where fuch pariſh or 
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And on application made by any ſuch perſon, who ſhall be committed to 
any gaol or. houſe of correction, or by any perſon on his behalf, to any juſtice 
reſiding in or near the limits where ſuch pariſh or place ſhall lie; ſuch i - 
tice ſhall ſummon the overſeers of the poor of ſuch pariſh, or one or more 


ſubſtantial houſeholder of ſuch extraparochial place, to appear before him 


at a time and place to be mentioned in N ſummons, to ſhew cauſe' why 
ſuch perſon ſhould not. be diſcharged: And if no order ſhall appear to have 


been made, in purſuance of the 18th of * Eliſ. within 72 weeks after 187 9 
ſuch woman fhall have been delivered, ſuch juſtice may diſc 


arge him from 
his impriſonment, ſ. 3. 3 VVV 
But it ſball not be lawful for any juſtice, to ſend for any woman, before 
ſhe ſhall be delivered, and one month after, in order to her being examined 
concerning her pregnancy; or to compel any woman, before ſhe ſhall be 
delivered, to anſwer any queſtions relating to her pregnancy. 1. 4. 
| To. compel any woman} M. 11 G. K. and Chandler. Indictment for 
ſecreting a woman big with an illegitimate child, fo that ſhe could not 


a W 


- 
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be had to give evidence about the father. The defendant demurred. 
And by the court, Judgment muſt be given for the defendant, for the 


child cannot be illegitimate before it is born, there being always a poſ- 


fibility that it may be born in lawful wedlock. And by this act the 


woman is not to be compelled. Str. 612. L. Raym. 1368. 
. III. Bend to indemnify the pariſh. 3 


By the aforeſaid ſtatute of 6 G. 2, c. 31. The juſtice before whom 
the party ſhall be brought ſhall commit him, unleſs he ſhall give ſecurity 
to indemnify the pariſh, or enter into recognizance to appear at the ſeſſions. 

In this caſe, whether a bond or other ſecurity ought to be made to the 
churchwardens and overſeers and their ſucceſſors, or to their executors 
or adminiſtrators, hath been queſtioned : concerning which the author 
of the Readings upon the Statutes faith thus: Thoſe gentlemen who 
have taken upon them to direct the officers, to have ſuch bonds or 


other ſecurities made to them and their ſucceſſors, would do well to 


conſider, whether the churchwardens and overſeers are fuch a corpora- 


tion as can purchaſe, ſue and be ſued: And whether bonds being things 
in action, it may not be difficult for the ſucceſſors of the churchwardens 


and overſeers, to whom they were made, to maintain an action on a 
bond made to their predeceſſors. It is true, churehwardens may main- 


tain an action for the goods of their church: but they are not ſuch a 
corporation, as can take or purchaſe lands, or take ſecurities. for the uſe 


of their church, except in London. And it was never pretended, that 


the churchwardens and overſeers of the poor are a corporation in any 


reſpect in relation to the poor, and eonſequently can neither fue nor be 
ſued as ſuch, Read. Baſt. 8 . 

And indeed, upon the whole, the taking of a bond in ary kind ſeem- 
eth not ſo convenient for the pariſh, as an order made by the juſtices; 
becauſe the ſuing upon a bond * is both tedious and expenſive, whereas 
the courſe of carrying an order into execution is very ſhort and eaſy. 
But then, on the other hand a bond will bind a man's executors; 


*188 | 


but the order of the juſtices being obligatory only upon the man himſelf, 


when he dies, the order dieth with him, 


| | = M 


It ſometimes happens, by the mother's: removing into another pa- 
Tiſh, that the child is not born in the pariſh indemnitied ; but this dot); 
not abſolutely quit the bond: betauſe there is a — damage to 
the pariſh indemnified, which may affect the reputed father. For where 
the child goes with the mother for nufture, the pariſh where the child 
was born, and not the pariſh where it reſides with the mother, is bound 
to maintain it: As in the caſe of Simpſon and Fohnſon, M. 19 G. 3. 
which was a caſe reſerved from the aſſizes for the opinion of the court, 
on an action of debt upon a bond. The defendant Fohn/on, being 
apprehended by virtue bf a warrant under the ſtatute of 6 G. 2. gave 
bond in the uſual form to ifidemnify the pariſh of J/7c:ham St. Paul, 
againſt all coſts, charges, and other demands, touching and coticern- 
ing a child of which Femima Waaſs was then pregnant, and likely to 
be born a baſtartl. It happened, that before the birth of the child ſhe 
removed herſelf voluntarily from J/ickham St. Paul to the pariſh of 
_ Greſtingthorpe, and was there delivered of the ſame baſtard child. After 
her delivery; ſhe returned to the pariſh of Vit tham St. Paul, where 
her legal ſettlemerit was, carrying her child With her, arid received 
1s. 6d. weekly from the r Simpſon, who was one of the over- 
ſeers of the poor there, for the mdititenarice of herſelf and her child. 


No order was made by any juſtice, directing the allowance of the 
faid 18. 6d. or any other ſum to be made by the parith officers of J/ict- 
ham St. Paul. And nd demand was made at any time on the defen- 
dant Fohnſon, who lived in the adjoinirtg patiſh of Gue/tingthorpe ; but 
a demand was made on orie of his ſureties, who refuſed to pay.—The 
court were fo clearly of opinion with the defendant tliat they would 


not hear his counſel, Lofd Mansfield faid, that the payment by the 
parith officers of //ictham was doubly voluntary; firſt, becauſe there 
had been no order upon them to pay; and ſecondly, becauſe they were 
not liable to maintain the child, but the pariſh where it was born, and 
they ſhould have applied to the officers of that pariſh. Douglas, 7.— 
And this pariſh, by virtue of the bond, might have a remedy over 
agaitiſt the reputed father. g FVV 
* This queſtion, whether children under ſeven years of age, who are 
living with their mother for nurture at the place of the mother's ſettle- 
ment, but whoſe own ſettlement is in another pariſh, are to be main- 
| tained by the pariſh where the mother lives and is ſettled, was determin- 
ed in the cafe of Darlington and Hemlington, H. 17 G. 3. Eleanor 
Cuy went with a certificate from the townfhip of Hemlington in the 


North Riding of the county of York, tothe townſhip of Darlington inthe 


county of Durham, and during her reſidence at Darlington bore two 
baſtard children there. Afterwards becoming chargeable, twd juſtices 
removed the ſaid Eleanor Guy from the ſaid townſhip of Darlington to 
the ſaid townſhip of Hemlington which gave the certificate: but fad 
nothing in their order of removal concerning the two baſtard children, 
one of whom was then four years of age, and the other two years. 
J he mother took them with her to Zemlington. Whereupon Hem- 
lington applied to ſome of the juſtices in the county of Durham, for an 
order upon the townſhip of Darlingten to maintain the ſaid two baſtard 
children then reſiding at Hemlington with their mother as nurſe children. 
And after funmon:ing the overſeers of Darlington to a” 
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juſtices of the county of Durham made an order upon the overſeers of 
Darlington to pay to the overſeers of Hemlington two ſhillings weekly, 
for the maintenance of the ſaid two baſtard children, whilſt nurſe chil- 
dren with their mother at Hemlington. The overſeers of Darlington 
appealed againſt this order of maintenance; but offered to receive and 
provide for the children in the townſhip of Darlington. The fingle 
queſtion before the ſeſſions was, Whether the townſhip of Darlington 
« was or Was not obliged to pay to the townſhip of Hemlington any 
« relief for the two baſtard children, whilſt they remained with their 
mother as nurſe children at, and at the expence of, the ſaid townſhip 
« of Hemlington, ſhe refuſing to part with them to the townſhip of 
« Darlington.” And the ſeſſions, being of opinion that they were not 
obliged, quaſhed the order of maintenance. The proceedings being 
removed into the court of king's bench, the court were of opinion, 
that the townſhip of Darlington was obliged to maintain the two chil- 
dren at Hemlington, whilſt reſiding there with their mother as nurſe 
children; and therefore quaſhed the order of ſeſſions, and affirmed the 
order of the two juſtices. H. 7. 3 8 
And there is no difference as to this point between baſtards and legi- 
timate children: As in the caſe of Shermandbury and Bolney. (Garth, 
279.) A woman with three * children, all under ſeven years of age, 190 
being ſettled in Shermandbury, married a man ſettled in Bolney. After 
the marriage, the mother and three children were ſent to Bo/ney. The 
= pariſh of Shermandbury, before the marriage, allowed 3s. a week for 
the three children; and the payment being diſcontinued after the mar- 
= riage, two juſtices, on complaint of the parifh of Bolney, made an order 8 
that Shermandbury ſhould” continue to pay the 3s. The ſeſſions, and | 
afterwards the court of king's bench, confirmed the order of the juſ- | 
tices. And the court ſaid, "This caſe is within the equity of the ſtatute 
for relief of the poor; and there is no reaſon that Shermardbury ſhould 
be diſcharged of the children by their mather's marriage. Douglas, 10. 
A. 21 G. 3. Air and Strictland: It was moved for a rule to 
= {how cauſe, why the defendant ſhould not be diſcharged upon filing 
common bail. It was an action of debt upon a bond, conditioned for 
the indemnification of a pariſh againſt a baſtard child. Ihe penalty in 
the bond was 501; and the plaintiff, in his affidavit for holding the 
defendant to bail, had ſworn that he was juſtly indebted to him in that 
ſum. But the defendant, in the affidavit on which this motion was 
grounded, ſwore that only 31 and ſome odd ſhillings were really due. 
The court ſaid the conduct of the plaintiff was altogether unjuſtifiable, 
and tliat he was liable to an action: That in the caſe of a bond conditi- 
oned for the performance of a promiſe of marriage, and in fome otller 
inſtar ces, the penalty is the real debt: but, in other cates, the bail could 
only be taken for the ſum to which the plaintiff weuld be intitied in 
damages for the breach of the condition. At firſt, however, ther 
ſeemed to think they could not relieve the defencant upon this ſummary 
application, it having been a uniform rule not t) go mto tne merits, 
upon ſuch a motion, but to take the matter as it ſtood upon the affica- 


; uit to bold ta bail; but at laſt they granted the rule, deciaring thet tie 
Luer perſuaded the plaintiff woiild not venture to Mew cxgie ajẽ . 
Wh Peas, 422. 
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E. 18 G. 3. Brangwin and Perrot. It was moved for leave to 
pay 40l (being the whole penalty of a bond to inderanify a pariſh againſt 


a baſtard child) into court, with coſts. It was objected, that this was 


an action for a ſingle breach of the bond, on which the pariſh was in- 


| titled to recover; after which, the penalty fhall ſtill remain in full force 
to anſwer ſubſequent breaches, as they nay ariſe, in infinitum. But not 


191 


more? Black. Rep. 1190. 


allowed by the court: And the lord chief juſtice De Grey ſaid, This is 
ſo plain a * caſe, that nothing that one can ſay can make it plainer. The 


bond aſcertains the damage by conſent of parties. If therefore the de- 


fendant pays the plaintiff the whole ſtated damages, what can he deſire 


IV. Order of ſilintion and maintenance by the juſtices. 


f ſecurity hath not been given to indemnify the pariſh, the next 
thing in the courſe of proceeding is the order of filiation and mainte- 
nance to be mate by the x . ĩ on rimmens 

By the 18 El. c. 3. Concerning baſtards begotten and born out of 
.awful matrimony, the faid baftard, being now left to be kept at the 
charges of the pariſh where they were born, to the great burden of the 
fame pariſh, and to the evil example and encouragement of lewd life, it is 
enacted, that two juſtices (1 Q in or next unto the limits where the 
pariſh church is, within which pariſh fuch baſtard ſhall be born, upon 


examination of the caufe and circumſtances (F), ſhall and may by their 


diſcretion, take order (G) as well for the puniſhment of the mother and 


reputed father, as alfo for the better relief of ſuch pariſh, in part or in 
all; and ſball and may, by like diſcretion, take order for the keeping of Wl 
every ſuch baſtard child, by charging ſuch mather or reputed father, with 


the payment of money weekly, or other ſuſtentation, for the relief of ſuch 


child, in ſuch ways as they ſhall think meet and canvement, And if after 


the ſame order by them ſubſcribed under their hands, the mother or reputed 
father, upon notice thereof, ſhall not for their part obſerve and perform 
the ſaid order, that then every ſuch party ſo making default in not per- 
forming the ſaid order, to be committed to ward in the common gaol, ther: 
t9 remain without bail or mainpriſe, except he or ſhe ſhall put in ſuffictent 


a furety (H) to perform the faid order, or elſe perſonally 10 appear 1 1 


next general jeffuons of the peace, to be holden in that county where ſuch 
order ſhall be taken; and alſo to abide ſuch order, as the ſaid juſtices, or 


the mare part of them, then and there ſhall take in thai behalf (if they 
then and there ſhall take any); and if at the ſaid ſeſſions, the ſaid juſtices 


hall take no other order, then to abide and perform the order before made, : 


as is aboveſard. 


And by the 3 Cha. c. 4. All juſtices of the peace within their ſeveral i 
limits and precinets, and in their ſeveral ſeſſions, may do and execute all 
things. concerning that part of the ſaid ſtatute, that by juſtices of the 
peace in the ſeveral counties are by the ſaid ſtatute limited to be done. 
Upon which ſtatute of the 3 Cha. there hath been great diverſity of opi- 


nion, whether or no the ſeſſions hath power thereby to make an origi- 


nal * order in the caſe of baſtardy, without the matter coming before 
them by way of appeal, As to thoſe who. hold the negative, — 
1at 
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that the ſeſſions cannot proceed originally upon the ſaid ſtatute of the 3 
Cha. it is clearly obſervable, although their opinion may be true, that it 
reſteth upon a falſe foundation, namely, upen a ſuppoſition that the ſaid 
ſtatute of 3 Cha. is expired; which is no other than a palpable over- 
W ſight committed by one author, and followed by others without exa- 
| mination (a thing not unuſual in this kind of learning). For the faid 
ſtatute of 3 Cha. c. 4. was enacted to be in force until the end of the 
firſt ſeſſi n of the then next parliament. Which next parliament was 
in the 15 Cha. and by an act of that parliament, namely, by the 
16 Cha. c. 4. the ſaid ſtatute of 3 Cha. c. 4. together with many 
other ſtatutes then near expiring, are enacted to be in force, until ſome 
other act of parliament ſhall be made touching their continuance or 
= diſcontinuance : Which other act was never made. 1 bo 
= Suppoſing therefore that the ſaid act of 3 Cha. c. 4. is in force, the 
queſtion is, Whether by virtue thereof the ſeſſions have power to make 
an original order of baſtardy. Coneerning which in ſupport of the 
negative opinion, the hiſtory and progreſs of the ſaid ſtatute of 3 Cha. 
ſeems conſiderable; which was thus: I he act of 18 EI. c. 3. (as ap- 
pears from Ra/taPs ſtatutes) was ſupplementary to, and as it were in- 
corporated with the act of 14 El. g. 5. which acts taken together made 
proviſion for the ordering and maintenance of the poor, and were in ef- 
fect the groundwork of our apy poor laws. Which acts (among 
other particylars) enacted theſe four things: 1. That the juſtices with- 
nin the ſeveral counties, and alſo the juſtices within cities, boroughs, and 
Wy towns corporate, within their reſpective limits, ſhall take order by a 
WW weekly taxation of all and every the inhabitants for relief of the poor, 
2. That with reſpect to baſtard children in particular, two juſtices in or 
next unto the limits where the pariſh church is, within which pariſh 
ſuch baſtard ſhall be born, ſhall take order for the keeping ſuch baſtard 
child, by charging the mother or reputed father, with payment of mo- 
ney weekly, or other ſuſtentation, for the releif of ſuch child. 3. That 
if any perſon is aggrieved with any ſuch taxation, he may appeal to 
the next general ſeſſions to be holden within the ſhire... 4. With a 
proviſo, that the county juſtices ſhall not intromit, or enter into any city, 
borough, or town corporate, having juſtices of its own, for the execu- 
tion hereof, for any matter or cauſe ariſing within the precincts of, fuch 
city, borough, or town corporate: but the juſtices there * ſhall proceed, 193 
as the juſtices elſewhere may do within the reſpective counties, Now | 
both the faid ſtatutes were ſuffered to expire, except only fo much as is 
contained in the fecond paragraph abovementioned, rendring the mother 
and reputed father of baſtaxd children liable to maintain them, which, 
was continued from time to time, and is yet in force; therefore the 
clauſe of appealing, and the power of juſtices. in corporations was gone. 
Upon which account, the faid act 4 3 Cha. c. 4. which revived or 
continued a great number of temporary. acts that by the ſeveral inter- 
miſſions of parliament in thoſe days had expired or were near expiring, 
and at the ſame time explaining or amending divers of thoſe acts as 
occaſion might require, ſpeaking of this act of 18 El. fays thus: And 
ſo much z an act made in the eighteenth year of the reign of the late 
queen Elizabeth, intituled, An act for ſetting the pror on work and, 
auvoding idleneſs, as cancerneth baſtards begetten cut of lawful matrimony 
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ſhall be continued]: With this; That all juſtices of the peace within their 


ſeveral limits and prec inis, and in he fl fla ſeſſions, may do and execyt 
all things concerning that part of the ſaid ſtatute, that by juſtices of the 
peace in the ſeveral counties are by the ſaid ſtatute limited to be dene. 80 
that the power of proceeding originally in the ſeſſions cannot{as it ſeemeth) 
hereby be ſupported ; but the juſtices, whether of the counties at large, 
or of towns corporate or other franchiſes, out of their ſeſſions, are to 
charge the mother and reputed father; and if any perſon is aggrieved, 
he may appeal to the ſeſſions : juſt in the ſame manner, as if the 
aboveſaid four clauſes were all ſtill in force, 
The principal caſes which have been adjudged in this matter are 
theſe following: 5 it 
H. 9 Cha. Pridgeon's caſe. Pridgeon was brought to the bar upon 
an habeas corpus; and it appeared, upon the return thereof, that upon 
complaint to the two next juſtices he was by them ordered to keep a 
baſtard child, he being according to the faid order the reputed father, 
From this order he appealcd to the next ſeſſions; at which ſeſſions the 
matter being examined, he was diſcharged, and the order of the 
two juſtices repealed. Afterwards, at another ſeſſions, the matter being 
' re-examined, it was ordered according to the firſt order of the two 
juſtices, that he ſhould be accounted the reputed father of the baſtard, 
and ſhould keep it; and that if he did not perform it, he ſhould be ap- 
prehended and committed. And thereupon being apprehended and com- 
mitted, and all this matter returned, the court held, that he being diſ- 
charged *at the next ſeſſions, to which heappealed according to the ſtatute 
of 18 El. the ſecond ſeſſions hath no power to alter it. And becauſe 
none were there to maintain this return, he was bailed, and day given, 
that if other matter were not ſhewed before ſuch a time, he ſhould be 
diſcharged. Afterwards, this matter being moved again, all the court de- 
livered their opinions ſeriatim, that the order in the firſt ſeſſions was con- 
cluſive, and the order in the laſt ſeſſions was merely void. For the ſta- 
ture of 18 El. appointing, that upon appeal to the ſeſſions from an 
order of to juſtices, their order fhall bind him who is adjudged to be 
the reputed father; and in this caſe, having appealed to the ſeſſions, 
arc they making an order in court, that order is final, and no other 
ſeſſions nor authority may meddle therewith. And it was held, that 
the ſtatute of 3 Cha. dota not aid this caſe; for the ſtatute there is, 
hat if the trverext juſtices mate not proviſion For the baſtard, the juſtices 
at their guarter ſeſſions ſhall fettle an order for fecping of the baſtard as 
the ti next juiſiices ought: But it doth not give more power or authority, 
nor gives authority to one ſeſſions to alter that which in a former ſei- 
ſions was ordered. Cio. Cur. 341, 350. 5 
2. xo Cha. Slatei's caſe. Milliam Slater wes by Elizabeth Eton 
barced with the getting of a baſtard chiid on her body. The two next 
uſtices did not make airy order in it according to the ſtatute of 18 El. 
But the cauſe came firit to be heard at the ſeſſions, where the juſtices 
erdered that Slater ſhould be diſcharged of the child, and adjudged 
alexander Leigh to be the reputed father. Afterwards, on complaint 
to the judges of aſſize, the judges ordered, that two of the next juſtices 
% the pariſh where the child was born {naming them) ſhould take con- 
ideation thereof according to the ſtatute, and ſettle ſuch courſe therein 
| as 
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as to juſtice appertained: Whereupon thoſetwo juſtices declared the faid | 
IVilliam Slater to be the reputed father; and on his refuſing to pay the 
ſum ordered by them for the maintenance of the child, they committed 
him. Upon removal of the proceedings into the court of king's bench, 
theſe two points were reſolved by the whole court: 1. That before the 
ſtatute of 3 Cha. the ſeſſions had no authority to meddle in the caſe of 
baſtardy, till the two next juſtices according to the ſtatute of 18 El. 
had made an order therein; and that then, and not before, ori the party 
refuſing to perform the order, and giving ſecurity to appear at the ſeſſions 
and abide ſuch order as the juſtices then and there ſhould make, the juſ- 41 
tices at the ſeſſions might make a new order, otherwiſe * not. 2. That*I195 =— 
by the ſtatute of 3 Cha. the juſtices in ſeſſions have power originally to = 
make an order; and therefore that the firſt order made by the ſeſſions was 
in this caſe good and legal, and the ſecond order made by the two next 
Juſtices void, and could not alter or revoke the order which was firſt 
made by good authority, And for proof thereof was cited Pridgeon's 
ak ty T4787 tim d 
T. 13 Cha. Wod's caſe. On complaint to the ſeſſions againſt a 
woman having a baſtard child, the matter was by them referred accor- 
ding to law to the two next juſtices to have the examination and order- 
ing thereof, The faid two juſtices made an order againſt Jahn Mood to 
be the reputed father, and ordered him to pay a weekly ſum towards 
the maintenance of the ſaid child. odd appealed to the ſeſſions. And 
the juſtices there, on a re-examination of the matter, diſallowed of the 
order made by the two juſtices, and they there made a new order, by 
which they charged one William Cole to be the reputed father. On a 
reference of the matter to Sir Milliam Jones judge of affize, and both 
the orders being read in court, that is, the order made by the two next 
juſtices, and the ſubſequent order made at the ſeſſions, he would not 
enter into the re-examination of this cauſe, but did, in omnibus, affirm 
the laſt order made by the ſeſſions upon appeal to them from the firſt 
order; which laſt order made at the ſeſſions was final, and no appeal 
to be admitted againſt it: and this, he ſaid, had been adjudged divers 
times, and mentioned prone 2 rages caſe.. 2 Bultr, 358. 

JT. 4 An. Q: and Ilten. MWeſton, being adjudged by the two next 
juſtices to be the reputed father, appealed to the ſeſſions, where the 
order was confirmed, and he committed for not paying the money or- 
dered. It was objected, that the ſeſſions ſhould have proceeded againſt 
him upon his recognizance. By Holt chief juſtice: If they proceed 
on the 18 El. the ſeſſions hath no power to commit, but to proceed 
upon his recognizance; but if on the 3 CM . the ſeſſions may commit 
as the two juſtices might have done, that is, unleſs the party put in 
8 to perform the order, or to appear at the next ſeſſions. 1 

. Zo e „ 5.5 

AM. 8 G. K. and Cleg. An order of baſtardy was made at the ſeſ- 
ſions (Which was admitted to have original juriſdiction); and it was 
obje ted, that it was not ſaid in the order that the defendant was ever 
ſummoned or appeared, and natural juſtic? required that he ſhould at leaſt 
have an opportunity to defend himſelf. ——-Þ7 Pratt chiet juſtice; 1 
5 | believe. - 
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believe theſe orders made originally at ſeſſions are * very rare, the uſu] 
Way being to bring the matter before the ſeſſions by Way of appeal from 
the order of two juſtices. Now if it ſhould be taken, that the order 
of two juſtices will be well enough, without their ſhewing a ſummong 
or appearance; yet J think this caſe will fall under a very different 
conſideration. For in the other caſe, the party has an opportunity tg 
relieve himſelf by appeal, whereas upon an original order at ſeſſions he 


can have no opportunity to bring the matter to a farther examination; 


ſo that it is but a lewd woman's going behind his back and ſwearing a 


baſtard upon him, by which means the moſt innocent man in the world 


may be condemned. But the matter went off upon the point, whe. 
ther it was neceſſary that the ſummons ſhould appear upou the face of 


the order. Str. 475. 


Finally, in the caſe of K. and Greaves, E. 21 G. 3. An original 
order of baſtardy was made at ſeſſions, which being removed into the 
king's bench by certiorari, a rule was granted to ſhew cauſe why it ſhould 
not be quaſhed. The principal objection was, that the ſeſſions have 
no original juriſdiction. In ſupport of the order it was ſaid, that there 


are four or five caſes which have decided that the ſtatute of 3 Cha. gives 


Douglas, 610. 


to the ſeſſions an original juriſdiction. And the order was confirmed, 
So that whatever may be underſtood to have been the primary inten- 
tion of the ſtatute, the point ſeems now to be ſettled upon the authority 


of theſe caſes, that the ſeſſions have power to make an original order in 
_ cafe of baſtardy : But inſtances of this kind have been ſo exceeding rare, 


that no caſe hath occurred wherein it hath been determined; What cr 
whether any remedy the reputed father is intitled to, if he is diſſatisfied 
with ſuch order. In Meſton's cafe above-mentioned, Holt chief juſ- 
tice ſaid, that the ſeſſions may commit as the two juſtices might have 


done, unleſs the party put in ſurety to perform the order, or to appear at 


the next ſeſſions: Which implies an appeal from the ſame court, to the 
{ame court, a thing not uſual in other like caſes, an appeal importing the 
remoyal of a cauſe from an inferior to a higher juriſdiction. On the o- 
therhand, lord chief juſtice Pratt in Gleg's cafe, ſaid, that upon an original 


order at ſeſſions, the party hath no opportunity to relieve himſelf by way 


of appeal, and from hence urges the extreme neceſſity of a ſtrict and re- 
gular ſummons of the reputed father, leſt he happen to be condemned 
unheard. „ C 

The ſaid baſtards being now left to be kept at the charges of the pariſh 
where they be born] For at that time they could *have; no other ſettle- 


ment. There were only two kinds of ſettlements then exiſting ; the 


one was by birth, and the other where the perſon ſhould have reſided 


| for the moſt part during the ſpace of three years. So that till the child 


is given to two juſtices, the ſtatutes expreſs that two or more juſtices 


ſhould be three years of age, it could poſſibly have no other ſettlement, 
And the place ot birth continues to be the ſettlement of baſtard children 
ul, unleſs in ſome few excepted caſes. . 
Two juſtices in or next unto the limits where the pariſh church is] By 
this meaſuring, as it were, from the pariſh church, it ſeemeth that no 
2ther juſtices can intermeddle. And in this matter this ſtatute of the. 
8 El. is different from moſt other ſtatutes : for generally where power 


may 
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may do fach a thing: but here the ſtatute ſaith only, that two juftices 

dwelling in or next unto the pariſh, ſhall have power to take order there- 

in. And Mr. Dalton makes a query, what ſhall be done, if the two 

next Juſtices cannot agree in the order, or ſhall make no order: And 

# this caſe, tho' likely enough to happen, hath not yet been determined. 
If they will not proceed at all, there ſeemeth to be no doubt, but that 
they may be compelled by a mandamus ; But, if they cannot agree; 
whether one juſtice, not the next, may join with either of the other, in 

| making an order, doth not appear to have been determined. Or, in 

this caſe there ſeems to be a particular reaſon for applying to the ſeſſions 

for an original order. Or they may by conſent make an order, and 

bring the matter to the ſeſſions by way of appeal. 185 


Shall and may by their diſcretion] Here is no time limited for their 
proceeding in this matter ; ſo that the order may be made at any time 7 i 
after the birth of the child. 5 og arg te np 5 | 

And in the cauſe of K. and Miles, M. 1 G. On motion to quaſh an 
order of baſtardy, it was reſolved, that if the father run away, and re- 
turn tho' 14 years after, yet an order to fix the child on him is good; 
for there is no ſtatute of limitation in theſe caſes. 1 Sf. C. 77. 
But by the aforeſaid ſtatute of the 6 G. 2. If the reputed father is in 
priſon, and no order fhall be made in fix weeks after the birth of the 
child, he may in ſuch caſe be difcharged from his impriſonment ; but the 
order nevertheleſs made upon him afterwards, will be good. 


Take order] Herein they muſt proceed as in all other like caſes, by 
giving the party accuſed an opportunity of being heard in his defence. In _ 
the caſe of K. and Cotton, x T. 6 C 7 G. 2. An information was moved 198 
for againſt the defendant, who with another juſtice made an order of 
baſtardy upon one Fitzgerald, without ſummoning him to appear be- 
fore them to make his defence. Upon appeal to the ſeſſions he was ac- 
quitted, and put to great expences ; which it was inſiſted was contrary to 
natural juſtice. By Mr. Juſtice Page; No man in an office can be 
| ſuppoſed to be ſo ignorant, as not to know it is againſt natural juſtice, to 
convict a man without a ſummons ; the examination ought to be ſo made, 
that the truth may appear, and this muſt be by examining both ſides, 
otherwiſe it is partial; the ſcandal, the experœe, and the diſorder in Mr. 
Fitzgerald's family, are things that ought to be conſidered ; here was no 
taking by warrant, and therefore an action of falſe impriſonment would 
not lie; and this is the only method can be uſed to puniſh the juſtice. 
Mr. J. Probyn ; the principal objection about a ſummons is right in law, 
and in reafony; poſſibly an action on the caſe might be framed ; there 
may poſſibly have been only an error in judgment, and it is hard to grant 
an information. Mr. J. Lee; if this was ſtriftly a conviction, againſt 
which no appeal lies, an information ought to be granted; but he thought 
the matter was not ſo very ſtrong in the caſe of orders. And the rule was 
diſcharged. 1. Se. C. 179. = 

E. 8. G. 2 K. v. Taylor and Neale, Motion in the king's bench 
for an information againſt the defendants, two juſtices of Devonſpbire, for 
making an order on one Niclas Mould, adjudging him to be the putative 

| . 5 tathcr 
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father of a baſtard child, without ſummoning him, and alſo for 
refuſing to hear his witneſſes. On ſhewing cauſe, it appeared that he was 
ſummoned by a third juſtice} which the court held to be ſufficient. 
And by Lord Hardwicke Ch. J. If the party, being ſummoned, will 
not attend himſelf, there is no reaſon the juſtices ſhould hear any defence 
made for him; for if that were allowed, no offender of this ſort would 
appear. Therefore the juſtices in this caſe acted right. And it is but 
as this court does, when orders of baſtardy are removed hither by certi- 
orari : for we never allow any exceptions to be taken to the order, unleſs 
the party attend in perſon ; that the court may take care of him, and WE 
make him indemnify the pariſh, if the order is good. 2 Se. Caf. 192, all 
Cafes in the time of Lord Hardwicke. 112. — 


By charging ſuch mother] If the mother ſhall marry before any order <*! 
made, it hath been doubted whether the juſtices can then charge her, wel 
Ay 99 25 having no effects of her *own, the ſame by the marriage being veſted t 

| in the huſband. As in the caſe of Ellen Bent, E. 5 G. z. She was the 
delivered of a baſtard child in the pariſh of Clifton. After which, and Up 


| before any order made, ſhe married one Abraham Taylor of the pariſh the 
| of Middleton. The overſeers of Cl:fton apply to the juſtices, who made the 
| an order of filiation, charging her with 8d a week towards the relief of Mt Par 
| the pariſh. She pleaded her utter inability, and refuſed to pay. | Upon rep 
1 which the juſtices commit her to the houſe of correction. She was can 
| brought up by habeas corpus, and her council moved for her diſcharge, in- her 
ſiſting upon the illegality of her commitment; for that, being a married wo- ple: 
man, ſhe was not an object of the juſtices juriſdiction, and the huſband Was 
1 vas not ſummoned. But by the court: A feme covert is liable to be pro- par 
ſecuted for crimes committed by her. This woman has diſobeyed the tor 
order of the juſtices, and the ſtatute preſcribes the puniſhment here in- 
flicted upon her. There is no need to ſummon the huſband, in a cri- W tha 
minal proſecution againſt the wife. Burrow, Mansf. 1681. ud 
With the payment of money weekly or other ſuſteatation] That is, to / 
| the overſeers for the uſe of ſuch child. But whether the overſeers ſhall Ml ft! 
have the ſole application of the money, and ordering of ſuch child, or the be 
geputed father may take the child from the pariſh, and provide for it him- the 
ſelf, hath been doubted, and ſeemeth not yet to have been fully ſettled he 
by the unanimous reſolution of the court. And there are difficulties on ho 
| both ſides. If the reputed father indemnifies the parith, the intention of 1” 
1 the act ſeemeth to be anſwered ; and there may be ſuppoſed ſomething 7 


of natural affection (eſpecially if he acknowledges the child to be his) in- the 
clining him to be regardful of the child's welfare : at leaſt more than can 
be reaſonably expected from pariſh officers. But then, to be allowed be x 
to take the child from its mother, with whom the pariſh officers uſually WM it h 
and very properly leave it, whilft very young, is unnatural and cruel; 
and it is very rare, that the reputed father ingenuouſly owns himſelf to 
be the real father. But if the child is of age and ability to be an ap- 
prentice or ſervant, and the reputed father can find a proper maſter, 
it is fit that he ſhould have power to put out the child according- 
ly, or that his contribution to the pariſh from that time ſhould 
ceale.: : 
In 
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in the caſe of Richards and Samon againſt Hodges, T. 2 Cha. 2. 
this point came in queſtion, but the matter went off on an error 
in the proceedings; which was thus: Richards and Samon, being 
churchwardens, brought an action againſt Hodges, on his bond in 
the uſual form to indemnify the pariſh in the caſe of a baſtard child. 
| The defendant pleaded Ven damnificetus generally. The plain- 
tiffs replied, that neither the defendant nor any other, for the ſpace 
of one month after the making of the bond, did provide any main- 
tenance for the child; by reaſon whereof, the pariſhioners, to pre- 
vent the ſaid child's periſhing by hunger and cold, were forced for 
| all the time aforeſaid to pay, and have paid 4s for the maintenance 
and nouriſhment of the ſaid child. To which the defendant re- 
joined, that he would have nouriſhed the ſaid child at his proper 
© coſts and charges for all the time aforeſaid, and offered fo to do, as 
well to the plaintiffs as to other the pariſhioners, but they refuſed 
to permit him, and of their own wrong, and againſt the will of 
| the defendant, put the ſaid child to nurſe, and paid the ſaid 4s. * 
Upon which rejoinder, the plaintiffs demurred in law. And by 
the court; the rejoinder is not good, becauſe it is a departure from 
the firſt plea in bar; for the defendant in his plea ſays, that the 
| pariſhioners were not damnified, and when the plaintiffs by their 
E replication ſhew how they were damnified, there the defendant 
cannot rejoin that this damnification was of their own wrong, as 
here he hath done, but he ought to have pleaded that at firſt in his 
& plea at bar. And tho? it was urged for the defendant, that this 
was no damnification at all, becauſe it was the voluntary act of the 
pariſh to put the child to nurſe, when the defendant himſelf offered 
to maintain it, and that they ought not to take advantage of their 
own wrong; yet it was not allowed: For the court held clearly, 
that the rejoinder was a departure; and for that reaſon, it was ad- 
judged for the plaintiffs. 2 Saunders, 83. | * 
AI. 21. Ch. 2. BurwelPs caſe. Two juſtices order the reputed 
father to pay ſo much a week to the pariſh, until the child ſhould 
be 12 years of age. This was held by the court to be wrong; and 
the reaſon given was, becauſe the father might take it away when 
he pleaſed 3 and therefore the order ought to have been, that he 
| ſhould pay ſo long as the child ſhould be chargeable to the pariſh. 
WW 15 „ „ | 
E. 24 Ch. 2. Sherman's cafe. An order was made, that the fa- 
ther ſhould pay ſo much a week, till the child ſhould be able to get 
ts living by working. It was ſaid by Twiſ/den this order could not 
be good; for perhaps the father would take it away and maintain 
it himſelf, which he may do if he pleaſeth. i Ventr. 210. Ben 
* FE. 11 An. O. and Smith. Order to pay 1s a week, till the & 
child is 8 years old. It was objected, that it ſhould be ſo long as 
the child is chargeable; poſſibly he may gain a ſettlement; or a 
perſon may give him an eſtate; or the father may take him. By 
the court: This is only a remote poſſibility. As to the father's 
taking him, he ought to have done it at firſt; and by ſuff-ring 
he order to be made, it ſhall be d-emed a refuſal in law; beſides, 
Vor. I. h 1 | „„ he 
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he ſhall not then be ſuffered ; he may ſell him; or make away wich 
him, as too often happens. Caf. of S. 64. wit 
T. 27 E. 2. Newland and Oſman. Debt upon a bond, with , the 
condition to indemnity and ſave harmleſs the pariſh of Eling from a En: 
baſtard child. Plea ; that the defendant had maintained, ſupport. cru 
ed, and nouriſhed the ſaid child to a certain day, that is to lay, ty the 
the 27th of October laſt, and that then he offered to take the aig Ani 


child to maintain, which they refuled, and that it the churchwar. Wi war 
dens or any of them have been damnified, it is of their own dit 
wrong. Replication; that for 3 weeks from and after the ſaid 27th An 
day of October, the defendant did not provide nouriſt ment for the fo 
child, but failed, and by reaſon whercot the plaintiffs, after the chil 
three weeks, expended 3s for the maintenance of the child, and a tr 
ſo were damnified. Demurrer; and joinder in demurrer. The out 
queſtion of law is, Whether a putative father may take a baſtard juſt 
child into his own cuſtody to maintain it, or whether the pariſh ma 
ſhall have the care of it. And the caſe in 2 Saund. 83. was men- the 
tioned, wherein the court held this to be a good plea. 1 Ven, the. 
48. that the father may ma.ntain the child himſelf. 1 FYenzr. 210, or ] 
that the juſtices can only make an order to maintain, ſo long az Muſt 


the ch.1d ſhall be chargeable.—By Lee Ch. J. The right way is, qui 
to make the order, ſo long as the child ſhall be chargeable. It s the 


not to be limited to any certain time. And the reaſon given in all Th 

theſe caſes is, that the father or mother may take it before the time, the 

The intention of the ſtatute of Elizabeth was, to have a proviſion was 

for the baſtard, and at the fame time to indemnify pariſhes. And g 

i = the law could never think of taking the care and education of i 7- 
children from their parents. Nor could this enter into the mind upe 
| of any judge. Nouriſhing and maintaining certainly anſwers edu- baſ 
| cation. Tt hath been objected, that the excuſe is collateral : I do ou 
p not think ſo ; for all the inhabitants are parties, and the overicers mo 
1 are but truſtees for them. It ſeems a ſuftcient excuſe; and there An 
is no anſwer on the part of the plaintiff to it. No objection has Wi the 

* 202 ever been thought of to picas of this kind.“ Jr ight J. In the Wi tin: 

_ caſe in Saunders, it ſeems to have been admitted, that if this had der 


been pleaded in the firſt inſtance, it would have been good. | 

never did hear before, that the care of the child devolved upon the 

pariſh, where there was any other perion to take care of it. The) 
. are obliged to maintain the child, where it is in danger of ſtarr- 
ing. This court has conſtantly held, that the father has a right to 
take it away, by quaſhing the orders made in manner above men.: 
tioned. This is not a collateral excuſe ; but ſuch an one as will 
fave the penalty. And I cannot ſee that the pariſh has any ſort oi by 
right or intereſt in the child. Denniſon J. The material ob- age 
jection taken to this plea is, Whether or no the putative father ot in 
a baſtard child can by the law of England take his baſtard child do! 
from the pariſh. I never did hear this doubted before. And ! is 
think that the notion that he cannot, is not to be countenancel 
nor encouraged. The law does not ſuppoſe, that a man will not 
maintain his own child. It is ſaid, the next heir is not to be ul v6 
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tius ſays truly, the mother is the only certain parent. 
der of juſtices to remove the mother, always removes cthechild. 2 
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with the guardianſhip. 
the law of England. 

England. 
ene] to the child, than the father. 


All the caſes admit tacitly that 
the father hath ſuch a power. 


dition is anſwered. 
And that caſe in Saunders is the rule. 


a truſt ; 


out of their care and cuſtody. The ſtatute is expreſs, that the 


them as a burden and a ſhame, and therefore either negle& them, 
or put them into improper hands, The reſolutions and orders of 


the order intended the age too far. 


was at the deire of the plaintiff's counſel.) MS. 


In the common pleas. (Which was on a ſpit 
upon a. bond for indemnifying the plaintiff from the charges -of a 


mother hath a right to have the child while under 7 Mars of age. 
And by the lord chief juſtice Wilmet : 
the father has any power over the child, who is nullius flius. Gro- 
Ind an or- 


Wilſon, 126. 


compaſs. 


fore it is ſeven. years of age. 


in or out of ſeſſions, have power to intermeddle : And fat is laid 


* then be. ſufered, he may 


ſell jt or make away with |, as too 
** 0iten happens.” 


X 2 23 that 


I am ſorry that it was ever introduced into 
It. is an injurious notion of the people of 
I will rather ſuppoſe, that the pariſh officers will be' 


And ſome of them ſay ſo expreſsly. 
And Jam very well ſatisfied that the law is fo. Inhabitants, church- 
wardens, ovorſcers, are all the ſame; and every part of the con- 
1 have known this plea very often pleaded. 
Foſter J]. 1 am not 
I think the care of educating baſtard 
children, is not to be confidered as a burden on the pariſh, but as 
and that it ſhould not be ſo eaſy for fathers to take them 


juſtices. ſhall order the father to contribute to the pariſh for the 
maintenance of the child. Tho' it is not to be ſuppoſed that fa- 
thers will deſtroy their baſtard children, yet they may look upon 


juſtices of the peace have been grounded upon this; not for re- 
quiring ſecurity till the child came to a certain age, but becauſe 
Therefore J am not ſo clear. 
The caſe in Saunders was only his own opnion. ——Judgment for 
the d fendant, unleſs defired to be argued: igain this term. (This . 


* Finally, in the caſe of Holland againſt Malken aid Bri end: 0 
$7.33 & 340. 2. 


baſtard child, but it went off upon an error in the pleadings). The 
court laid, we need not in this caſe ſay, whether the father or the 


I give no opinic, whether 


Upon the whole, there are two contin; whii foray” to 
reduce the unlimited power in ſeveral of the aforeſaid caſey of the 
reputed father taking the child when he pleaſes, into a ver narrow 
One is, that nothing is more eſtabliſhed, tha that a 
child ſhall not be taken from its mother, without her conent, be- 
The other is, That an orer made 
by the juſtices, and confirmed at the ſeſſions, or not appealed 
againſt, is binding upon the reputed father; and no othe juſtices, - 


80 that it ſhould ſeem upon theſe pemiſſes, 


203 


down in one, of the aforeſaid caſes, that ** if the fathe take the | 
child he muſt do it at fuſt 3 and by ſuffering the orer to be 
* made, it ſhall be deemed a refuſal in law; and he hall not 
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that the time for the reputed father to inſiſt upon taking the child 
cannot be until after it is ſeven years of age; nor even then, if an 
order has been made, and it. is not to be ſuppoſed that the pariq 
officers will forbear for ſeven years applying for an order, only u 


give the reputed father an opportunity to put in his claim. 


After all. Whatever exalted notions ſpeculative and humane 


_ perſons may entertain of the dignity of human nature and the 


* 204 


tenderneſs of parents towards their children, it ſeerneth that large 
abatements ought to be made in reſpect of that kind of parent; 
here ſpoken of. In practice it is ſeldom, if ever, known, that 3 
reputed father, who applies to have the child taken off from the 
pariſh into his own management, even ſo much as pretends any 
advantage to the child thereby, but merely his own intereſt, 60 
ſave charges. He does not want to have the child better provided 
for, but cheaper. If he ſhould offer any thing for the good of the 
child, whereby he himſelf would not receive any benefit, muck 
more if attended with ſone ſmall additional * expence to him, there 
is no doubt but the pariſh would be willing enough to accede to his 
propoſal. And it is well known in fact, that where the reputed fa. 
ther openly acknowledge.the child, and is a man of ſome ſubſtance 
ſo as not to be likely te run away, the pariſh ſeldom gives him 


any diſturbance z or if they be applied to in behalf of the child, 


they are for the moſt pat ready to join with him in any reaſonable 
accommodation. 8 8 0 1 

Such party fo making default in nat per for ming the ſaid order, to be 
committed) Until default ſhall be made, the juſtices have no power 
to commit, or to require ſureties for perfòrmance of the order, of 
for appearing at the ſeſſions. L. Raym. 858. 3 Salk. 66. 1 Ber. 
nard;/t. 261. N | | 


And hereby a paſſage might be left open to avoid the future pay- 


ments, by the reputed father complying at preſent, and afterward 
running aw. But the aforeſaid ftatute of the 6 G. 2. c. 31. ſeem- 
eth to have been intended to remedy this inconvenience, by which 


one or mort juſtices, either before or aſter the birth, may commit 


him to the gaol or houſe of correction, unleſs he ſhall give ſecurity 


to indemnity the pariſh, or otherwiſe enter into recognizance to 


abide ſuel order or order as ſhall be made in purſuance of the 
Sf ,, e 

To be chmitted tu ward te the common gaol] In the afareſaid caſe 
of Ellen But, the juſtices had committed her to the houſe of cor- 


rection. t was objected that the ſtatute gives no power to do this; 
but the emmitment, if any, ought to have been to the common 


gaol. Bu that was held by the court to be well enough. For the 
ſtatute of he 7 J. c. 4. gives power to commit ſuch lewd women 
to the haſe of correction. And by the 6 G. c. 19. a general 


power is ęven, for ſmall offences, or for want of ſureties to com- 


mit eitheto the gaol or houſe of correction. Burr. Mansf. 1681. 
Except ie ſhall put in ſufficient ſurety to perform the ſaid 6rdir | 
That is, y recognizance 3. which, if the order is diſobeyed, ** 
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be forfeited, and eſtreated into the exchequer. But this makes 

nothing for the relief of the pariſh. And therefore it were better 
if ſuch recognizance, or other ſecurity, upon default, might be made W 

aſſignable to the pariſh officers ; or elſe, that the perſon not paying, | 

as well as not giving ſecurity, might be committed till payment 'Y 

ſhould be made. Or if no ſecurity is given, it ſeemeth that the 

priſoner, diſobeying the order, may be indicted, fined, and im- 

priſoned for the contempt. ff the orders are removed into the 

king's bench, and there * confirmed; the court, on non-perform- *205 3 3 
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ance will grant an attachment. 2 . 
It frequently happens, that the reputed father, by giving bond 
to indemnify the pariſh, eſcapes paying any thing towards the 
maintenance of the child, unleſs the mother with her child, will 
throw herſelf upon the pariſh, which ſometimes perhaps her ability 
will not permit, or otherwiſe the diſdains to do. In ſuch caſe it | 
hath been adviſed ſometimes, for the woman's father to bring an | 
action againſt the man for ſpecial damage ſuſtained by the loſs of | 
his daughter's ſervice ; and a jury aceording to circumſtances, wil © | 
give reaſonable compenſation.— That is, if ſhe be under the age of 
21, and not emancipated from the father; or be, at the time, a 
art of her father's family and in his ſerviee. As in the two fol- 
Liga caſes ! . NN | 
E. 6 G. 3. Poſitlethwaite and Parkes. This was an aQion of 
treſpaſs with force and arms, for an aſſault upon the plaintiff's 
daughter, and getting her with child : And the declaration con- 
cluded, whereby he loſt ber ſervice. It was tried at the aſſiges be- 
fore Mr. Juſtice Batburft, and a verdi given for the plaintiff, and 
4os damages, A ſpecial caſe was ſtated, to this effect: The plain- 
tiff's daughter being 23 years of age, hired herſelf towne Saul, as -Þ 
4 ſervant; and went to live with Saul her maſter, and ſerved him | 
ſome time. During her ſervice, ſhe was gotten with child, by the 
defendant 3 and becoming big with child, and unable thereby to 
perform her ſervice as ſhe was uſed and ought to do, ſhe was diſ- 
charged by Saal her maſter, who paid her her wages in proportion 
to the ſervice ſhe had already done him; and the plaintiff her fa- 
ther received her, When no one elfe would, and lodged and board- 1 
ed her in his houſe. She was there delivered of a baſtard child; Y 
and the plaintiff, her father, maintained her in her lying-in, at 
his own expence. The queſtion which aroſe at the trial, and 
which was reſerved for the opinion of the court of king's bench 
was, © Whether the plaintiff can maintain this action.“ In the 
argument of this cauſe two points were made, 1. Whether the 
father and daughter can be conſidered as maſter and ſervant. 2. 
Whether her age makes any difference in the caſe, as ſhe was up- '. 
wards of 21, namely 23 years of age. Mr. Davenport, for the 
plaintiff argued, That the adtion is maintainable by the father, up- 
on the foot of being her maſter; as he has alledged, z2wbereby he loft. 
ber ſervice. He agreed, that no action would lie, but by reaſon 
of the loſs of her ſtryjot. Here a daughter goes out to ſervice, is 
Ee ned pr een NS = 3 INE geotten 
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206. gotten with child, diſcharged, and returned upon her father, 


helpleſs and unable, in that condition to maintain herſelf. He is 
obliged by law to maintain her; and did fo from the neceſſity of 
the thing. Therefore, from the conſequential damage, an action 
is maintainable by her father, in whoſe houfe ſhe reſided; and 


where ſhe muſt, in this caſe, be conſidered as a ſervant. And 


this caſe is not to be conſidered upon the foot of emancipation : 

Her being 23 years of age makes no difference. This young wo— 
man's maſter could not bring an action againſt this defencant ; he 
had ſuſtained no damage, having diſcharged her as ſoon as [he be- 
came unſerviceable to him. No body but the father could ſue. 


475 the damage is the ſame to him, whether ſhe be over or under 


Mr. Wallace, on the other fide, argued for the defend int, 
7 The foundation of actions of this kind hath been, the 4% of ſer- 
vice. The father's intereſt in the child, whatever it might have 

been during infancy, ceaſes at the child's coming to the age of 21. 

Many injuries may be done to a child, which are not the ſubjects 
of actions by the father. Indeed an 3Qjon will lie by a father, for 
taking away his fon or his daughter, and there is a writ provided 
for him in the regiſter for that purpote. Sut no action will lie for 


debauching his daughter. Ii the father maintains the daugh- 


ter in his own houſe, he is intitled to her ſervice, and may main- 
tain an action for the loſs of her ſervice. But here, ſhe was hired 
out to ſervice in another man's houſe. If ſhe had been under age, 
and under her father's roof, I would agree that he had been intitled 
to an action as for the loſs of ſervice. No initance can be produced, 
no precedent of ſuch an action as this 16. And the principle will 
not hold; becauſe it depends upon the 6 of ſervice, which was 
not the preſent caſe. Upon the whole it appeared that the parties 
were poor. The court therefore propoſed a compromiſe; which 


was accepted: namely, that all proceedings be ſtayed, without 
coſts on either fide. Lord Mansfield added, that it was not upon 


any doubt, in point of law, that he propoſed the compromiſe z 
meaning, as it leemeth, that he was clear that the action in this 


caſe would not lie. And upon that ſuppoſition, the reporter ſays 


he has ventured to re port it, tho' it was not determined judicially 
and in form. However, he ſays, there can be no doubt, but that 


the court were all of opinion, that the action could not be main- 


tained: And therefore, in compaſſion to the plaintiff, whoſe 
daughter had been 1njured by the detendant, they wilted to ſave 
him from the payment of coſts. - Bur. {ansf. 1878. 


E. 9 G. 3. Tullidge and Wade. In the common pleas. An ac- 


tion of treſpais was brought againſt the defendant, for that he with 
force and arms made an \ aſſzult upon the daughter and ſervant of 
the plaintiff, and got her with child, whereby he loſt the benefit of 


her ſervice for a certain ſpace of time, and was put to great charge 


and expence in her time of lying-in. The defendant pleaded not 
euilty. The cauſe was tried at the aſſizes before Mr. Juſtice 


Saul; when the jury found a verdict for the plaintif, and gave . 
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| him 5bl damages. It was moved for a new trial; and the motion 
was grounded upon an affidavit tending to ſhew, that under the 
circumſtances of the cafe appearing at the trial, the damages were 
exceſſive; and alſo, that evidence was given at the trial, of a 
promiſe of marriage made by the defendant to the woman, which 
ought not to have been permitted, becauſe the may have another 
ſort of action upon that promiſe. Whereupon Mr. Juſtice Gould 
made his report to the court: And after ſtating the declaration as 
above, he ſaid, that this daughter of the plaintiff was called as a 
witneſs at the trial, and ſwore, that the plaintiff her father was a 
maltſter, and kept a public houſe ; that ſhe was his ſervant, and 
was about 30 years of age; that the defendant was an exciſeman, 
made his addreſſes to her as a lover, with an intention (as ſhe 
then thought) to marry her; that he was well received on that ac- 
count by the plaintiff her father, and very civilly treated by him 
and his family, and often ſpent the evening with them: She alſo 
ſwore, that he promiſed her marriage, and got her with child. 
Her brother alſo was called, who depoſed, that the plaintiff was 
whollyydeprived of his ſaid daughter's ſervice and affiſtance in his 
bufineſs, and paid ſome money on account of her lying-in. The 
counſel for the defendant, at the trial, objected to the evidence 
given, as to the. promiſe of marriage. Upon which, ſhe offered 
to give the defendant a releaſe as to that promiſe ; but the counſel 
for the defendant refuſed to accept thereof. Upon ſumming up 
the evidence to the jury, the judge told them (as he was pleaſed to 
lay) over and over again, that in giving damages in this action, 
they muſt not conſider the injury done to the woman as to the pro- 
miſe of marriage, but muſt leave that matter quite out of the queſ- 
tion, becauſe ſhe might have her action for breach of that promiſe ; 
that he thought the plaintiff ker father was by nature bound to take 
care of her while ſhe laid in, and that they ſhould conſider his ex- 
pences on that account, as well as his loſs of his daughter's ſervice. I 
Whereupon the jury gave 50l * damages, with which the judge ſaid * 208 
he was not at all diſſatisfied ; and that he thought, if the jury had \ 
then conſidered the promiſe of marriage, they would have given 
fix times as much damages.—By the. lord chief juſtice Wilmet - 
Actions of this ſort are brought for example's ſake. And altho' the. 
plaintiff's loſs in this caſe may not really amount to the value of 
twenty ſhillings, yet the jury have done right in giving liberal da- 
mages. And if the daughter brings another action againſt the de- 
fendant for the breach of promiſe of marriage, ſo much the better: 
he ought to be puniſhed both ways. Her being of the a ze of 30, 
is nothing to mitigate damages, or leſſen the defendant's fault. 
And we will pay no regard to any affidavit read to us, the judge 
who tried the cauſe being ſatisfied with the verdict. If much 
greater damages had been given, we ſhould not have been diſſa- 
tisfied therewith, the plaintiff having received this inſult in his 
own houſe, whereche had civilly received the defendant, and per- 
mitted him to make his addrefles to his daughter. And the uf 
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tion for à new trial was rejected, and the plaintiff had judgment 


by the whole court. 3 Wilſen, 18. 


The uſual approved form of the order of filiation and 
maintenance is as follows: 


Weſtmorland: 7 order of J. P. and K. P. eſquires, 1409 of his majeſty 


” Juſtices of the peace in and for the ſaid county, one whererf 


is of the quorum, and both reſiding ſin, or,] next unto the limits of the pariſh 


churcſi within the Pariſh of — 
day of rm in ie — year — 


— in the ſaid county, made tlie 
| concerning a (male) baſ. 
tard child, lately born in the pariſh 7 — aforeſaid, of the body of A.M, 


ſingle woman : 


Whereas it hath appeared unto us the ſaid juſtices, as well upon the com- 
flaint of the churchwardens and 1 the poor of the ſaid pariſh of —— 
as upon the oath of the ſaid A. M. that ſſie the ſaid A. M. on ub 
now laſt paſt, was del.wered of a (male) baſtard child at 
— in the pariſh of in the ſaid county, and that the ſaid baſ. 
tard child is now chargeable to the ſaid pariſh ; and likely ſo to con- 


tinue; and further that A. F. f in the ſaid county, yeoman, did 
| beget the ſaid baſtard child on the body the ſaid A. M. And whereas the ſail 
A. F. hath appeared before us, in purſuance of our ſummoris for that purpoſe, 


*209 


but hath not /heawed any ſufficient cauſe why he the ſaid A. F. Rall not be the 
reputed father of the ſaid * baſtard child: (Or, And whereas it hath been dul) 


proved to us upon oath, that the ſaid A. F. hath been duly ſummoned to appear 


before us the ſaid juſtices, to the end we might examine into the cauſe and cir- 


cumſtances of the premiſſes ; and whereas he the ſaid A. F. hath neglected to 
appear before us, according to the ſaid ſummons :] We therefore upon exami- 


nation of the cauſe and circumſtance of the premiſſet, as well upon the oath of 
the aid A. M. as otherwiſe, do hereby adjudge him the aid A. F. to be the re- 


puted father of the ſaid baſtard child. | „ | | 
And thereupon we do order, as well for the better relief of the ſaid pariſh 1 


22, fo the ſuſtentation and relief of the ſaid baſtard child, that t 


faid A. F. Mall and do forthwith, upon notice of this our order, pay or cauſe to 


be paid to the ſaid churchwardens and overſeers of the poor of the ſaid pariſh of 


or to ſome or one of them the ſum of for and towards the 


 lying-in of the ſaid A. M. and the maintenance of the ſaid baſtard child, to the 


time making this our order. | 


And wwe do alſo hereby further order, that the ſaid A. F. Mall likewiſe pay or 


cauſe to be paid to the churchwardens and overfeers of the poor of the ſaid pariſh 


as the ſaid baſtard child fhall be chargeable to the ſaid pariſh of — 


aid child herſelf. | | 


tentation, and maintenance of the ſaid baſtard child, for and during fo long time, 


And we do further order, that the ſaid A. M. /hall alſo pay or caufe 15 be 
paid to the ſaid churchwardens and overſeers of the poor of the ſaid pariſh of 


— for the time being, or to ſome or one of them, the ſum of —— 


weekly and every week, ſo long as the ſaid baſtard child /hall be chargeable to 
the faid pariſh of —— in caſe le ſhall not nurſe and take care of the 


Given under our hands and ſeals the day and gear firfl above wyitten. 
| 5 | On 


* 


fer the time being, or to ſome or one of them, the ſum , 
weekly, and every week from this preſent time, for and towards the keeping, ſuſ- 
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One wuberrof i is of the quorum) Many orders formerly have been 
quaſhed, for want of ſetting forth that one of the juſtices was of 
the quorum; but now by the ſtatute of 26 G. 2. c. 27. no order 
ſhall be quaſhed for that defect only. : 
Whereas it hath appeared unto us| K. and OT The examina- 
_ of the woman muſt be by two juſtices, as well as the ordering | 
for the examination is a judicial act, and ought to be b 
nv ; and it is not enough * that one ſhould - examine, and make * 210 
re port to the other; but if they are both preſent, and one only ex- 
amine, it is well enough, for it is in tact the examination, of both. 
2 Salk. 478. \ > ON: 
So in the caſe of Billings againſt Prins and D. n elguires, 8 
15 G. 3. An action of treſpaſs and falſe impriſonment was 
brought by the plaintiff, for committing her to priſon for refuſing 
to filtate a baſtard child. She was examined ſeverally, at ſeparate 
times (but in the ſame day), and in ſeparate places, by the two 
juſtices the defendants, and they ſeparately figned the warrant. of 
commitment. On trial at the aſſizes, a verdict was given for the 
plaintiff, with 51 damages. It was moved for a new trial, and ar- 
gued, that it was ſufficient under the ſtatute, if the two juſtices 
joined in and conſented to the commitment, but that they might 
examine and adjudge the. matter, and fign the warrant, ſeparately. 
Unto which it was anſwered, that where two or more are required 
to do any act, they muſt meet together: Elſe what they refolve on 
is the mind of individuals, not of the whole body. And this hath 
always been the doctrine with reſpe& to juſtices of the peace. By 
the court: This caſe is ſo clear, that it cannot bear an argument. 
| There is no uſe in appointing two or more perſons to exerciſe judi- 
cial powers, unleſs they are to act together. Separate examinati- 
ons by different magiſtrates may produce different facts. On 
which then 1s the adjudication to proceed? It is exceeding clear, 
that in caſe of an action thus brought to try the validity of the 
commitment, it cannot be ſupported by law. Black. Rep. 1017. 
As well upon the complaint of the eee, and Leb the It 
hath been ſaid that an order made without the ee of the _ 
riſh officers, 1 is not good. Blackerby, 44. | 
But in the caſe of K. and Buckall, M. 3 G. 2. where it was ob- 
jected, that the order did not appear to be made upon complaint of 
the pariſh ; it was anſwered, that the ſtatute does not require that 
the pariſh ſhould complain, but gives the juſtices power to make 
ſuch order on the complaint of any other. And the order, as to 
that part, was confirmed. 1 Barnardift. 261.. ; 
As upon the. oath of the ſaid A. M.] It ſeemeth, that the mother 
may be examined upon oath, concerning the reputed father, and 
of the time and other circumſtances; for that in this caſe, the mat- | 
ter, and trial thereof, * dependeth chiefly wwe the eee "By 
and teſtimony of the mother. Dalt. c. 11. 
Was delivered of a (male) baſtard child H. 8 G. K. and England. 
1 order was quaſhed, becauſe the ſex of the baſtard, or the name. 
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of it were not mentioned; only, a certain baſtard child born of 
the body of ſuch a woman. Str. 503. 

A. — — in the ſaid pariſb of -———] M. 11 Ann. Q. and 
Caſb. The order did not ſet forth that the child was born in the 
pariſh ; and by the ſtatute the juſtices cannot make an order to com. 

16 a man to contribute towards the maintenance of a baftard child, 
DUt in caſe of that pariſh where the child was born: And quaſhed 
for this reaſcn. Ty of S. 59. FF = Tad 
FT. 1 G. A. and Butcher. Exception was taken to an order of 
baſtardy, that it did not appear the child was born in the pariſh to 
which the relief is ordered; for it ran; We two juſtices of the by. 
rough of Lime Regis, reſiding within the limits where the pariſb church 

is, within which pariſh the child was born Which is only an aver. 
ment, that the juſtices reſided in that pariſh, where the child was 
born, but that might not be the ſame pariſh ordered to be relie ved. 

And for this fault the order was quaſhed. Sir. 437. UE. 

E. 3 G. 2. HA. and Childers. On a rule to ſhew cauſe, why an 
order of two juſtices for relief of a baſtard chiſd, and an order of 
ſeſſions confirming the ſame, ſhould not be quaſhed; it was ob- 

jected, that it was not directly adjudged that the child was born in 
the pariſh (of Stapleburſt), and yet the order requires the detend- 
ant to pay the ſum ot 45s to the churchwardens of that pariſh to 

_ reimburſe them. It was anſwered, that it doth ſufficiently appear 
in. the order, that the child was born there ; for it adjudges, that 

the defendant ſhould pay this ſum, for the charges the parifh of 
Stapleburſt were at upon account of the woman's lying in there, 

But the court ſaid, that they do not allow of inferences to give 

the juſtices juriſdiction; and accordingly quaſhed both the orders. 
1 Barnardiſt. 326. | DT Th, 

E. 10 G. 2. A. and Greaves. The pariſh where the child is 

born, is only to be indemnified; and if the baſtard has acquired a 
ſettiement « as the father is then diſcharged. Nel. Baſt. 

Chargeable ta the ſaid pariſh} Order to provide for a baſtard child: 
1212 Exception was taken, that the order doth not * ſet forth that he is 
__ © ** chargeable to the pariſh, or likely to be fo. And quaſhed by the 
court. Comb. 39. I Wn TO BCD . 
But in K. and Matthews, H. 8 W. Exception was taken, that 
the order doth not ſet forth that the child is likely to become charge - 
able: But this exception was over-ruled ; for that it is ſelf-evident, 
that every baſtard child is likely to become chargeable, 2 Salk. 
And further that A. F. of in the ſaid county, yeoman, did 
 beget the ſaid baſtard child) 7. 2 G. 2. A. and Browne. Upon an 
_ order of baſtardy it was ſtated, that the huſband had been abſent 
fix years, and that during his abſence the defendant had carnal 
knewledge of the wife, and therefore they adjudge him to be the 
putative father. But by the court. This order muſt be quaſhed ; 
for his lying with her is not a ſufficient reaſon to infer him the 
father of this child: and tho' the juſtices need not fhew the 
| | 5 LE grounds 
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grounds they go upon, yet if they do, and it appears no ſufficient 
ground, their order will be bad. Stra. 811. WE Boe: 
Do hereby adjudge] T. 4 Ann ©; and Weffton. The great objec- 
tion which ſtuck long with the court, was, that it was ſaid in the 
order, we the ſaid juſtices deth adjudye, inſtead of ds adjudge 
and after the caſe had depended two terms, and being ſeveral 
times ſtirred, the court for that exception, the laſt day of the term, 
quaſhed the order. L. Raym. 1198. e 
And afterwards, H. 4 Ann. The ſame juſtices made another 
order, with the very ſame fault in it, viz. detb adjudge; and up- 12 
on a certiorari, that was quaſhed. L. Raym. 1198. 4 8 6 
Adjudge the ſaid A. F. to be the reputed father] E. 20. C. 2. K. and 
= Prrkaſſe. An order was quaſhed, becauſe, there was no adjudica- 
tion, that the perſon againſt whom the complaint was made, was 
the reputed father. 2 Sid. 363. ny 5 
H. 9 G. 2. K. and Fenkins. Motion to quaſh an order of two 
juſtices, whereby they adjudge, that ſuch a perſon is not the puta- 
tive father of a baſtard child, and therefore they diſcharge him; 
and the rather, becauſe in ſuch a caſe the pariſh cannot appeal, be- 
cauſe an appeal is only, when the party refuſes to give ſecurity to 
come to ſeſſions. And by the whole court, the two juſtices have 
no ſuch authority: for their whole power depends on the ſtatute of 
18 Eliz. and that is only to take order for puniſhment of the pat- 
ties, and for relief of the pariſh, and this order is for neither the | 
one nor the other. 2 S. C. 161. Str. 1050. vs „ en 
#* The ſum of ——— for and towards the lying-in} M. 12 An. 213 
9. and Odam. Order for maintenanee of a baſtard child, was ex- 
cepted to, becauſe the defendant is upon fight of the order to pay 
gl in groſs ; and after that, ſo much weekly. And by the court: 
By the ſtatute the juſtices are to take order for relief of the pariſh, 
and keeping of the child, by payment of money weekly, or other 
ſuſtentation ; and this may be only indemnifying the pariſh for 
money laid out before the reputed father was found. 1 Salk. 124. 
During fo long time as the faid baftard child ſball be chargeable) E. 
9 V. A. and Barebaker. An order to pay ſo much money by the 
week, till the child fhall be fourteen years of age, was adjudged to 
be bad: for the juſtices have no power but to indemnify the pariſh 3 
and that is only to oblige him to maintain the child, as long as it 
is or may be chargeable. 1 Salk. 121. 2 Salk. 478." 
An order that the putative father ſhould pay ſo much a week, un- 
til it ſhould be able to get its living by working, was quaſhed; it 
ſhould have been for ſo long time, as the child ſhall be chargeable 
to the pariſh. 1 Vent. 210. „ 1 
But in the caſe of K. and Street, M. 1 G. 2. An order of baſ- 
tardy was made, to pay ſo much weekly, till the child was nine 
years old, if it ſhould ſo long live. And by the court, it is a good 
* for we cannot intend it able to provide for itſelf ſooner. Str. 
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ss in the caſe of K. and Buckall, M. 1 C. 2. Exception wag 
taken, that the erder appointed the ſum of 25 to be paid weekly, 
till the child ſhould come to the age of twelve years, without bs 
ing, it the child ſhall be ſo long chargeable to the pariſh. It wzs 
anſwered, that indeed the old authorities lay it down in general, 
that orders of baſtardy, as well as other orders relating to the poor, 
muſt be under the limitation mentioned; but the later authorities 
have been, that orders of baſtardy need not: and this, it was ſaid, 
is founded upon good reaſon ; for there cannot be any reaſonable 
zatendment, that baſtards, who have no kindred, will have provi- 


ſion from any body, till ſuch an age as is mentioned in the order. 


And of that opinion was the court, and confirmed the order as to 
that pont. 1 Barnardiſt. 261. 
But then the child may be bound an apprentice into another pa- 


riſn before that age; and having gained a ſettlement in ſuch other 


pariſh, the effect of the order ſhould then ceaſe. Therefore it is 
beſt in this and all ſuch like cafes to hold to the ſtatute: and the 
ſtatute here only gives * power to the juſtices to take ales as the 
relief of the pariſh where the child ſhall be born. 
In Browne's caſe, J. 9 W. it was ſaid, the juſtices cannot order 
a ſum, for putting out the child an apprentice. Comb. 448. 

But in the aforcſaid caſe of K. and Buckall, M. 3 G. 2. Where 
it was objected, that the order was lor the reputed father to pay 4 
to the overſeers for binding the child out apprentice, when it ſhould 


come to the age of 12 years; and did not ſay, if the child ſhall 


want it; fo that tho” the child ſhould be provided for in any other 


way, the ſum muſt be {till paid to the overſeers: The objection was 
_ over-ryled by the court; and the order, as to that, held good... 1 


Barnardi aft. 261. 
But it ſeemeth not neceſſary to incumber the order therewith: 


for it may be the ſame thing if the pariſh bind him out, and pay 
the money; for until ſuch ſum ſhall be run off by the weekly pay- 


ments, ſo long the child continues chargeable. | 
BUT after all, ſo far as theſe errors above rehearſed ſhall affe& 


only the form of the order, and not the merits thereof ; the ſame. 


may be amended at the ſeſſions, by the 5 G. 2. c. 19. before the 
appeal ſhall be proceeded upon, and then the court ſhall go. Roſe 


the merits. 


7 Appeal Gigl the . 


By the aforeſaid ſtatute of the 18 20. 8. 3. the mother or reputed 
father tefuſing to perform the order of the two juſtices ſhall be com- 
mitted, unleſs they ſhall put in ſufficient ſurety to perform the ſaid 
order, or elſe *“ perſonally to appear at the next general ſeſſions of 


c the pace, to he holden in that county where ſuch order ſhall be 


« taken; and alſo to abide ſuch order, as the ſaid juſtices, or the 


«« more part of them, then and there ſhall take in that behalf (if 
11 they 
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ic they then and there ſhall take any); and that if at the ſaid ſeſſi- 
« ons, the ſaid juſtices ſhall take no other order, then to abide and 
«« perform the order before made, as is aboveſaid.“ 14985 
Per ſonally to appear] H. 8 W. K. and Matthews. It was moved 
W to quaſh an order for maintaining a baſtard child. It was anſwered, 
= that no order relating to a baſtard child can be quaſhed, unleſs the 
WW reputed father be preſent in court. Unto which the court aſſented. 
But it appearing to be a hard caſe, a rule was made to ſhew cauſe. 
= On ſhewing cauſe, it was quaſhed ; but the court would not * quaſh & 215 
it, till the reputed father came into court. 2 Salk. 475. . 
H. 33 G. 2. A. and Gibſon. It was moved to quaſh an order of 
baſtardy; which, being indefencible, was accordingly done; the 
defendant entering into recognizance to abide the order of the ſeſ- 
ſions below: which was the reaſon (the court ſaid) why a perſonal 
appearance of the defendant was in theſe caſes always required. 
Black. Rep. 198. VVV : To 
At the next general ſeſſions] That is to ſay, the next general ſeſſions 
after notice of ſuch order. 3 Keb. 551. _ 5 5555 
General ſeſſions] T. 10 V. A. and Shaw. An order was made by 
two juſtices, adjudging Shaw to be the reputed father of a baſtards _ - 
whereupon he appealed to the next quarter ſeſſions after notice; | 
where the order of the two juſtices was diſcharged : And now it was 
moved to quaſh the order of ſeſſions, becauſe by the ſtatute the ap- 
peal muſt be to the next general ſeſſions, and there might have been 
a general ſeſſions before the general quarter ſeſſions, as in London 
or Middleſex, where there are four general ſeſſions in the year, 
3 quarter ſeſſions. And quaſhed for this fault. 2 Salk. 
| To be holden in that county] It was moved to quaſh an order, for 
that it was at the ſeſſions of the peace in the county aforeſaid, and 
did not ſay for the county; but this was over- ruled, for that there 
is not ſo much ſtriQneſs required in orders, as there is in indi- 
ments. 1 Ventr. 37. ES PT . 
To which may be added alſo, that this is according to the words 
of ehe . 6; je 
In that county where ſuch order ſball be taken] T. 15 Cha. 2. K. 
and Cylon. Reſolved, that this ſhall be intended of the next ſeſ- 
ſions of that part of the county, where it was made, and not at 
| the next ſeſſions in any county at large; for that would be miſ- 
chievous in many counties, where there are ſeveral ſeſſions in 
diſtinct parts of the county. 1 Sid. 149. | 855 
To abide ſuch order as the ſaid juſtices, or the more part of tbem, 
Hall then and there take.) M. 13 G. K. and Tenant. The order of | 
two juſtices being quaſhed upon the merits by the ſeſſions on an ap- 
peal, the defendant is thereby legally acquitted, and cannot be 
3 1 queſtion again for the ſame fact. L. Raym. 1423, 4. 
„555 x. fo OR 
* But the order quaſhed for want of form, is as no order at all; 216 


and therefore the two juſtices may proceed de nave. : 
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If the two next juſtices make an order, ad the party appeals to 
the next ſeſſions, and they alter or diſcharge (upon the merits), ot 
confirm that order; no other ſeſſions can order any thing contrary 
thereto, for the order upon the appeal | is final. Cra. Car. 350. 

TF. 1 G. 2. K. and Arundell. Iwo juſtices make an order, that 
the defendant ſhall pay a ſum in groſs, and alſo 2s a week fo lon 
= the child thall he chargeable. The party appeals to the ſeſſions, 
who confirm the order. At a ſubſequent ſeſſions, the father of the 
baſtard deſired to have the keeping of it, and that the pay- 
ment of the 2s a week ſhould ceaſe 3 which the ſecond ſeſſions or- 
dered. Motion was made to quaſh this laſt order of ſeſſions, he- 
cauſe in this cafe they had no juriſdiction. And the court held, 
that the ſecond ſeſſions had no authority to order the ſubtraction 
of the 2s a weck; and the order was quaſhed, becauſe it was made 
out of time (being three years after the appeal), and therefore the 

| huſtices Na no juriſdiction. 1 8 G. 234 


FL Pane of the mother and reputed father. 


By the 18 EI. c. 3. Concerning baſtards being left to be kept 
at the charges of Us pariſh where born, to the great burden 
thereof, and to the evil example and encouragement of lewd. 
life, it is enaQed, that the two next juſtices ſhall take order there- 
é in, as well for the puniſhment of the mother and reputed father, 

sas for the relief of the pariſh.” 

And by 7 FJ. c. 4. Every lewd woman which ſhall have any 
& baſtard which may be chargeable to the pariſh, the juſtices of 
« the peace ſhall commit ſuch lewd waman to the houle of cor- 
«© rection, there to be puniſhed and ſet on work, during the term 
« of one whole year; and if ſhe ſhall eftſoons offend again, then 
ce to be committed to the ſaid houſe of correction as aforeſaid, and 
«© there to remain until ſhe can put in good ſureties for her good 
« behaviour, not to offend ſo again. ſ. 7. 

Baſtard which may be chargeable} It ſeemeth by theſe words, that. 
ſuch woman (ſhall not be ſent to the houſe of correQion, until after 
the child be born, and that it be living: for it muſt be ſuch a child 
as may be chargeable to the pariſh. Dalt. c. 11. 

And if ſhe will diſcharge the pariſh of keeping the baſtard, the 

cannot be puniſhed by this ſtatute of 7 F. 
#21 * But nevertheleſs ſhe may be puniſhed (Lord Coke ſays) by the 
7 ſtatute of 18 Bl. 2 Inſt. 733. 
Which opinion ſeems juſtly queſtionable : for the preamble of the 
ſaid ad of 18 El. (as hath been rehearſed) ſeemeth to reſtrain the 
juriſaiction of the juſtices to the parents of ſuch baſtard children 
only as are lef? to be kept at the charges of the pariſh where born. 

7 be juſtices of the peace ſtall commit} It ſeemeth that ſuch com- 

mitment gught to be by t two juſtices at the eat J and by compar- 


ing 
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ing the two ſtatutes together, it ſeemeth fitteſt for the two next 


juſtices authorized by the 18 EI. Dalt. c. 11. 
 . Shall commit uch lewd wemas] But ſuch punifhment ſhall not be 


until after the woman is delivered of her child; neither are the 


juſtices to meddle with a woman, until the child be born, and ſhe 
ſtrong again. Dalt. c. 11. 15 vg 


Alfo it ſeemeth, that ſuch baſtard child is not to be ſent with the 


mother to the houſe of correction, but rather that the child ſhould 
remain in the town where it was born (or ſettled with the mother) 
and there to be relieved by the work of the mother, or by relief 
from the reputed father; and yet the common opinion and practice 
is otherwiſe, viz. to ſend the child with the mother io the houfe of 
correction; and this may alſo ſeem reaſonable, where the child 
ſucketh on the mother. Dalt. c. 11 | 


But it ſeemeth much the beft, to commit the mother only, and 


not the child, but leave it to her choice whether ſhe will take it 
| with her; and if ſhe will not, then to ſend it to its lawful place of 

ſettlement. | VVV 195 
| Then to be committed to the ſaid bouſe of correctian as afareſald] 
Which words do imply that ſhe ſhall not be puniſhed, as for a te- 


cond offence, unleſs the hath been commmted to and puniſhed in 


the houſe of correction for the firſt. 


VII. Mother or reputed fath er running away. 


d Whereas the putative fathers and lewd mothers of baftard 


6e children run away ont of the pariſh, and ſometimes out of the 
« county, and leave the baſtard children upon the charge of the 


e pariſh where they are born, altho” they have eſtates ſufficient to 


« diſcharge the pariſh ; it ſhall be lawful for the churchwardens, and 
«© overſecrs of the poor of ſuch parifh where any baftard child thall 


ee be born, to take and ſeize ſo much of the goods, and receive fo 


„ much of the annual rents or profits of the lands of ſuch & puta- 218 


« tive father or lewd mother, as ſhall be ordered by any two juf- 
« tices, towards the diſcharge of the pariſh, to be confirmed at the 
«« ſefſions, for the bringing up and providing for ſuch baftard 


« child; and thereupon the ſeffions may make an order for the 
« churchwardens or overfeers of the poor of ſuch pariſh, to diſ- 
% poſe of the goods by fale or otherwiſe, or ſo much of them for 
the purpoſes aforeſaid, as the court ſhall think fit, and to receive 

| © the rents and profits of the lands, or ſo much of them as ſhalt 


<* be ſo ordered by the ſeſſions. 13 & 14 C. 2. c. 1. ſ. 19. 
E. 2 Ann. Q; and Chaffty. Order to the churchwardens and 
overſeers, to ſeize of the putative father's goods, what they ſhould 


| Judge proper for ſecuring of the pariſh, quaſhed ; for that it ſhould 


be, what the juſtices think proper, and not what the churchwar- 
dens and overleers think proper. L. Nm. 658. 


VIII. Murdaing 


* 


: 
- 
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FUL Murdering a baftard child 


Concealing the 1. By the 21 J. c. 27. ff any woman be 
death of a baſ- delivered of any iſſue of her body, male or fe. 
ard child. “ male, which being born alive, ſhould by the 
« laws of this realm bea baſtard, and ſhe endea- 
« your privately, either by drowning, or ſecret burying thereof, or 
„ any other way, either by herſelf, or the procuring of others, lo 
© to conceal the death thereof, as that it may not come to light, 
« whether it were born alive or not, but be concealed, ſhe ſhall 
«< ſuffer death as in caſe of murder, except ſhe can prove by one 
« witneſs at leuſt, that the child was born dead.” 

And it hath been adjudged, that in order to convict a woman by 
force of this ſtatute, there is no need that the indictment be drawn 
{pecially, or conclude againſt the form of the ſtatute ; for the ſta- 

- tute doth not make a new offence, but only makes fuch conceal- 
ment an undeniable evidence of murder. 2 Haw. 435. 

Alſo it hath been agreed, that where a woman appears to have 
endeavoured to conceal the death of ſuch child within the ſtatute, 
there is no need of any proof that the child was born alive, or that 
there were any ſigns of hurt upon the body, but it ſhall be unde- 

niably taken that the child was born alive, and murdered by the 
mother. 2 Haw. 438. 

But of late years, as this law formerh to be ſomewhat ſevere, it 
hath been uſual, upon trials for this offence, to require ſome fort 
of preſumptive evidence that the child was horn alive, before the 
other conſtrained preſumption is admitted, that becauſe the death 

was concealed therefore it was killed by its parent. 4 Blackſt. 199. . 

Allo, it hath been adjudged, that where a woman lay in a 3 

1219 der by herſelf, and went to bed without pain and “ waked in the 
night, and knocked for help, but could get none, and was deliver- 
ed of a child, and put it in a trunk, and did not diſcover it till the 
following night, yet ſhe was not within the ſtatute, becauſe the 
knocked for belp, 2 How. 438. | 

Alſo, it hath been agreed, that if a woman confeſs herſelf with 
ehild beforchand, and afterwards be ſurprized and delivered, no- 
body being with her, ſhe is not within the ſtatute, becauſe there 

was no intent of concealment, and therefore in ſuch caſes it mult 

appear by ſigns of hurt upon the body, or ſome other way, that 

the child was born alive. 2 Haw. 438. 
2. If a woman be with child, and any gives 
r a potion to deſtroy the child within her, and 
ſhe take it, and it works fo ſtrongly that it kills 
her, this is murder; for it was not given to cure 
her of a diſeaſe, but unlawfully to deſtroy her child within her; and 
therefore he that gives her a potion to this end, muſt take the ha- 
Zard, and if it kills the mother, it is murder. 1 H. H. 429, 30. 
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il a woman be quick or great with child, if ſhe take, or ano- 


ther give her any potion to, make an abortion, or if a man ſtrike 


her, whereby the child within het is killed, tho” it be a great 
crime, yet it is not murder nor manſlaughter by the law of Eng- 
land, becauſe it is not yet in rerum natura, nor can it legally be 
known, whether it were killed or not. 1 H. H. 433. 

But if the child be born alive, and afterwards dif of the poiſon 


or bruiſes it received in the womb; it is murder in ſuch as admi- - 


niſteret| or gave them. 1 Haw. 80. 4 Blackft. 198. | 
So if a man procure a woman with child to deſtroy her infant 
when born, and the child is born, and the woman in purſuance of 


that procurement kill the infant; this is murdet in the mother, 


and the procurer is acceſſary. 1 FL H. 433. 


I X. C apacity of 4 baftard as to inheritanct. a 


A baſtard can have no name of reputation as ſoon as he is born ; 


but after he is born, and hath gained by time a name of reputa- 
tion, he may purchaſe by his reputed name, to him and to his 


heirs; tho? he can have no heirs but of his body. 1 14. 3. 6 


Co. 65. 


A baſtard is terminus @ que; ke is the firſt of his family, for he 


hath no relation of which the law takes any notice 5 but this muſt 
be underſtood as to civil purpoſes, for there is à relation as to mo- 


« 


or the like: 3 Salk. 66. 


* 
d * 


* Conſideration of naturil affection will hot raiſe an uſe to a + 


baſtard ; for though there is natural affeQion between them, yet 
the raiſing the uſe is a conſtitution of the law, and therefore the 


W uſe ſhall never ariſe. Fenk. 4. Dyed, 394 00 is 


If the iſſue of a man who is a baſtard purchaſe land, and dies 


without iſſue 5 tho? the land cannot deſcend to any heir on the 


a part of the father, yet to the heir on the part of the mother (being 


no baſtard) it may; ſo if the baſtard was attainted: for the heirs of 
the part of the mother make not any conveyance by the baſtard. 
W,. . | e 


al purpoſes, therefore he cannot marry his own mother; or ſiſter, | 


220 


If a baſtard dies inteſtate, without wife or iſſue, the king is enti- 


tled to the perſenaliy; and the ordinary of courſe grants adminiſ- 

tration to the patentee or grantee of the crown. 3 P. Vill. 33. 

2 Black. 505. | 8 | | 1 

A. Voluntary examination of a woman with child of 
a baſtard: by 6 G. 2. c. 31. SR 


Weſtmorland. T HE voluntary examination of PR M. of 9 — ö 


in the ſaid county, finglewomgn, taken on oath be» 


\ 


, 
% 


fore me . one of his majeſty s juſtices of the peace in and for the 
faid county, i! day of — 22 . 


Vor. I. Ns Z \ „„ 
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Who ſaith, that ſbe is now with child, and that the ſaid child is likel 
to be born a baſtard, and to%e chargeable to the pariſh Fj — 
the ſaid county, and that A. F. of . — in the ſaid county, werver, 
xs the father of the ſaid child. FO 3 


The mark of 

5 7 A. M. 

Taken and ſigned the day and year e 
above written, before ne 


J. P. 
Examination after the birth. 


Weſtmorland. HE examination of A. M. of ———— in th 
N aid county, fenglewoman, taken upon oath before ne 
— one f bis majeſty juice f the peace in and for the ſaid 
county, this = — day of — VVV 
W ho faith, that on ———— the — day of — now laſt poſh, 
at ————— in the pariſh f — in the county aforeſaid, ſhe the 
ſaid A. M. was delivered of a (male) baſtard child, and that the ſaid 
baſtard child is likely ta become chargeable to the ſaid pariſh 


 *221 and that A. F. of * — in the ſuid county, Weaver, #4 get her with 


child of the ſaid baſtard child. . po. 
CO, The mark of 
3 + A. M. 
Taken and ſigned the day and year 

abovewritten, before mne 


7. P. 


B. Warrant for apprehending the reputed ſather be- 
fore the birth; on 6 G. 2. c. 31. 9 


Weſtmorland. 10 che conſtable Of mee 


8 0 . 
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5 HEREAS A. M. of ee eee ſaid county, finglewoman, | 


, hath by her voluntary examination taken in awriting upon oath, be- 
fore me ————— one of his majeſly's juſtices of the peace in and for thi 
ſaid county, this preſent day declared herſelf to be with child, and that tht 

ſaid child is likely to be born @ baſtard, and to be chargeable to the pariſh 

5 in the ſaid county, and that A. F. of — in the ſaid 
county, weaver, is the father of the ſaid child: And whereas O. P. one 
the overſeers of the poor of the pariſh of —— afereſaid, in order to inden. 
wify the ſaid pariſh in the premiſſes, hath applied to me to iſſue out my wat- 
rant for the apprebending of the ſaid A. F. I do therefore hereby command 
you immediately to apprehend the ſaid A. F. and te bring him before me c, 
ſome other of bis 1 1 s juſtices of the peace for the ſaid county, 10 find 
 fecurity to indemnify M faid pariſh f er elſe to find ſuffice 


. ure, 


HWY 


o — — N * = - _—_— ©", 
. — = Can 3 . 4 


CE TE ET TE EE Ong WOE ER ek no + 


one of his majeſty's juſtices of the peace in and for the ſaid county, declared 
bat on the —— — day of ——— now "4 paſt, at in the pa- 
2 7105 of —— in the county aforeſaid, 

vered of a ( male) baſtard child, and that the ſaid baſtard child is likely to 
brcome chargeable to the ſaid pariſh of —— and hath charged A. F. 


| ber examination taken in writing upon oath, before me 


EG Juſtices of the peace in and for the ſaid county, hath declared that 


| vered of a (male) baſtard chill, and that the | 
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urety fer his appearance at the next general quarter ſefſrons, Cor, next ge- 
eral ſeſtont] of the peace to be holden for the ſaid county, and to abide | 
and perform ſuch order or orders as ſhall be made, in purſuance of an act 
paſſed in the eighteenth year of the reign of ber late majeſly queen Eliza- 
beth, concerning baſtards begotten and born out of lawful matrimony. 
Given under my hand and ſcal the = day of, &c. 


„le like after the birth. 


Weſtmorland. | Tothe conſtable of —— 


JHEREAS A. M. of ———— in the ſaid county, finglewoman, 


hath by her examination taken in writing upon oath, before me 


in the faid county, weaver, with having gotten her with 


*& T7 
Wt i/d of the ſaid baſtard child; And whereas O. P. one of the overſeers 
e poor Land ſo on, as in the foregoing precedent to the end.] 


C. Commitment thereupon; by the 6 C. 2. c. 31. 


To the conſtable of . in the ſaid county, 


STE OY } and to the keeper of the houſe of correction 
'eſtmorlan 415 common gaol] at — — in the ſaid 
county. . I% 
By FP HEREAS A. M. of — finglewoman, in her voluntary exa- 
_— mation taken in writing upon oath, the =——— day of — — 
u loft paſt, before me — -one of his majeſty's juſtices of the 


peace in and for the ſaid county, hath declared herfelf to be with child, and 
that the ſuid child is likely to be born a baſtard, and to be chargeable to the 
faid Pariſh of — and hath charged A. F. of — — gentleman, 
with having gotten her awith child of the ſaid child ; [Or, if it is after 

the birth, then ſay, Whereas A, M. of ————— ſonglewoman, in 


one of his 


ON the wn — day o 


— new laſt paſt, at in the 
pariſh of 


in the county aforeſaid, ſa? the ſaid A. M. war dell. 


Lbaſlard child is likely 
k 5 2 2 he's 9 


e the ſaid A. M. was delig* 222 
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to become chargeable to the ſaid par 75 of and hath charged A. F. 
of weaver, with having gotten her with child of the ſaid baſtard 
child] And whereas the ſaid . F. being new perſonally preſent before my, 
being brought by my warrant, upon application for that purpoſe to me made 
by O. P. one of the overſeers of the poor of the ſaid pariſh, hath refujed to 
give ſecurity to indemnify the ſaid pariſb, and hath alſo refuſed to enter in. 
fo a recognizance with ſufficient ſurety, upon condition to appear at the 
next general quarter ſeſſions [or, next general ſeſſions] of the peace to be 
holden for the ſaid county, and to avide and . ſuch order or orders 
as ſhall be made in purſuance of an act paſſed i in the erghteenth of of the 
reign of her late majefly queen Elix ibeth, concerning baſtards begotten 

and born out of lawful matrimony ; Theſe are therefore to command vu 
- ſaid conſlable to take and convey the ſaid A.F. to the houſe F correctin 
in the ſaid county, and to deliver Fim to the keeper * there, 
3 avith this warrant. And I dz hereby command you the e ſaid 
keeper of the ſaid houſe of correction, to receive the ſaid A. F. into 
into your cuſtody in the ſaid houſe of correfion, aud him there ſafely lo 
keep, until he ſhall give ſuch ſecurity, or enter into ſuch recogmzance as 
aforcſaid, or be otherwiſe lawful y delivered Joon thence. Given unde 


"y hand and feat the - - day of, &c. 


D. Bond to indemnify the en, 


2 0 1 all. men by theſe preſents, that we A. F. 67 — 7 
the county of —— - gentleman, and A. S. F. yeo- 
non, are held and fir mly bound 2 89(üͤũl3Ä]‚— ES dens, and 
| — 0) * of the poor of the pariſh 75 771 the {aid 
county (in truſt fir the pariſhioners of the ſaid par iſh ) in print: 
of good and lawful money of Great Britain, to be baid to the faid 
or their certain aitorney, their executors, adminiſtrators, or afſigns : To 
which payment well and truly to be made, we bind ourſelves, and each 
us, / intly and ſeverally, and our and each and every of our heirs, execu- 
tors, and adminiftrator 5, firmly by, 2e e pr eſents ; : Sealed with our ſeals, 
and dated the - day of . — in 1e — gear of tht 
veigu of our ſovereign hrd George the third, of Great Britains France, 
and 5 reland, king, de Render of be faith, and T0 Nr aud in the Jear ef 
our Lord = 
T he condition of this obli gation is ſuch, that whereas A. M. 15 — 
 finglewoman, hath in and by her voluntary examination, taken in auriting 
and upon cath before — one of his majeſty's fi ice, of the peace 
in and for the ſaid county "of — declared that ſhe is with child, 
and that the ſaid child is likely to be Jen 6 baſtard, and to be char geavle 15 
the ſaid pariſh of and that the aboveborcnden A. F. is the father 
of the ſaid child ; [If it is after the birth, then ſay, that wwherea! 
A. NI. of —— fnglewoinan, in her examination taken in auriting 
upon oath, before — — one of his majgſtys juſtices of the peace in 
aud for the aid county, hath declared, that on the — day of — 
10w laſt paſt, 4b — in the pari iſ 5 — the county 2 
nid 
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fail, ſhe the faid A. NM. war delivered of a (male) baſtard child, and 


that the ſaid baſtard chill is likely to become chargeable to the ſaid pariſh 
of — — and hath charged the abovebound A. F. with having got- 
ten her with child of the ſaid baſtard child;) If therefore the ſaid A. F. 
and A. S. or either of them, their or either. of their heirs, executors, 
er adminiſtrators, do and ſhall from time to time, and at all times bere- 


after, fully and * clearly indemnify and-ſave harmleſs, as well the above: * 224 


named churchwardens and overſcers of the poor of the ſaid pariſh of 
a their ſucceſſors for the time being, as alſo all and ſingular 
the other pariſhioners and inhabitants of the ſaid pariſh f. 
which now are, or bereafter ſhall be for the time being, of and from all 
manner of coſts, taxes, rates, aſſeſſments, and charges whatſoever, for 
or by reaſon of the birth, education, and maintenance of the ſaid child, 
and of and from all actions, ſuits, troubles and ather charges and de- 
mands whatſoever, touching er concerning the ſame, then this preſ.nt 
obligation to be void, otherwiſe of force. _ | 


Signed, ſealed, and blood (having been 


F. 
firſt duly ſtamped) in the preſence of 8. 


A 
. 


B. W. 


E. Recognizance for the reputed father to appear * 


the ſeſſions, and to abide ſuch order as ſhall be 
made; on 6 C. 2. c. 31. 


/ 


Weſtmorland, DE it remembered, that on the — day of —— 
e, year of the reign of our lord George 
the third, of Great Britain, France, and Ireland, king, defender of 


the faith, and ſo ferth, A. F. of ————— in the county aforeſaid, la- 


bourer, and A. S. "of = — in the county aforeſaid, yeoman, perſon- 
4% came before me J. P. eſguire one of the juſlices of our ſaid lord the 
king, aſſigned to keep the peace in the ſaid county, and acknowledged 


themſelves ta owe to our ſaid lord the king; that is to ſay, the ſaid A. F. 


be hum of — and the ſaid A. S. the ſum of - —- of good 
* /awfu! mon y of. Great Britain, to be made and levied of their goods. 
= 2 chattels, lands and tenements reſpecdively to the uſe of our ſaid lord 


ie king, bis heirs and ſucceſſers, if the ſaid A. F. ſball make default in 
th: condition under written, „„ DO an 5 
N hertas A. M. of ———— finglewoman, hath in and by her vo- 


/unt-ry examination, taken in writing and upon oath, befare ——— 
cn2 of his najeſty's juſlices of the peace in and for the ſaid cqunty of 


wclored that ſbe is with child, and that the ſaid chi d is likely to be born 
 b:\xrd, and to be chargeable to the ſaid pariſh of . — and that 


— 


ib» aloe bounden A. F. is the father of the ſaid child [If it is after 


the birth, then ſay, Whereas A. M. of = - ſfinglewoman, in 


and Ber examination taken in writing upon oath, before me 


one of bis maſeſty's juſtices of. the peace in and for the ſaid caunty, bath 
| 1 e A 


BASTARDS. 


1226 declared that en the ——— day of ———— now laſt * paſt a 


A in the pariſh of — in the county aforeſaid, ſbe the 
faid A. M. was delivered of a (male) baſtard child, and that the ſaid 
baflard child is likely to became chargeable to the ſaid pariſh of —— 
and hath charged the abovebaun1 A. F. with having gotten her with 
child of the ſaid baſtard child] The condition of this recognizance i, 
ſuch, that if the abovebaund A. F, de and ſhall appear at the next gene. 
ral quarter ſeſſions [or, the next general ſeſſions] of the peace to be hol. 
den far the ſaid county, and ſball abide and perform ſuch order or order; 
as ſhall be made in purſuance of an att faſſed in the erghteenth year of the 
reign of ber late majeſty queen Eliſabeth, concerning baſtards begotten 
and born out of lawful matrimony,—then this recegnizance to be waid, 
otherwiſe of force. | e 
Acknawledged before me. 


J. P. 


F. Warrant of the two next juſtices, for the mother, 


with a ſummons for the reputed father, to make 
the order of filiation and maintenance; on the 18 
A. 3: 85 . 


Weſtmorland. | To the conſtable of 


IL HERE S information hath been mad: unto us — « tavo of bis 


majeſty's juſtices of the peace in and for the ſaid county, one 
hereof is of the querum, and beth of us reſiding next unto the limits 
of the pariſh church within the pariſh of ——— in the ſaid county, as 
well upon the complaint of the churchwardens and evcrſeers of the poor 


of the ſaid pariſh, as on the oath of A. M. of finglewoman, 
that on the —— day of ———— laſt paſt, ſhe the ſaid A. M. was 


delivered of a (male baſtard child at ——— in tbe ſaid pariſh, and 


_ that A. F. of . in the ſaid county, taylor, is the father of the 


chargeable [or, likely to become chargeable] to the ſaid tariſh of 


*226 


ſoid baſtard child, and that the ſaid baſtard child is now living, and 
T heſe are therefore ts command you to bring the ſaid A. M. before us, at 
the houſe of ——— in ——— in the ſaid county, n the —— 
day of — at the hour of —— tin tbe aftcrnoon of the ſame day, 
ta be by us further examined, touching the premiſſes 3 and that you give 
notice thereaf, unto the ſaid A. F. that be may likewiſe be at the time 
and place afor-faid, ie make his lawful defence: Jo the end that upon ex- 
amination of (the cauſe and circumſtance, we may take ſuch order therein, 
as to right dath afpertain. And what you * ſhall do in the execution 
hereof, you are to make known unto us at the time and place aforeſaid. 
Given under our bands and ſeals, the day of, &c. 3 


G. The 
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G. The order of filiation and maintenance is inſerted 

. before, in the body of the title. 

H. Condition of a recognizance to appear at the next 
ſeſſions, after the order not performed, on the 18 

. . g Be, 5 | 


FHEREAS by an order under the hands and ſeals of us ———— 
two of his majeſty's juſtices of the feace for the ſaid county, one 
whereof is of the quorum, and both of us reſiding in [or next unto] the 
units of the pariſh church within the pariſh of ———— in the ſaid 
= county; A. F. of — in the ſaid county, tayler, is adjudged ts 
be the reputed father of a baſtard child lately bern of the body of A. M. 
GV ſmnglewoman, at — in the ſaid pariſh ß — 
land then ſet forth what was ordered therein further] And whereas 
= 2b: /aid A. F. hath not obſerved nor performed the ſaid order > The con- 
W dition therefore of this recognizance is ſuch, that if the abovebound A. F. 
ſhall obſerve and perform the ſaid order, or ſhall perſonally appear at the 
next general ſeſſions of the peace, to be bolden in and for the ſaid county, 
and ſhall then and there abide ſuch order as ſhall be then made by the 
court, concerning the ſaid baſtard child, if any ſuch order ſhall be then 
W yd: ; and if no ſuch order ſhall be then made or taken by the ſaid court, 
= :/ be ſaid A. F. do and ſhall perform the order already by us made as 
cfſereſaid; Then this recegnizance to be vaid. 1 


Battery. See Aſaull. 
Bawdy houſes. See Leudneſs. e 

Beer. See Exciſe. +4 

Behaviour. See Surety. | 


BENT. 


HEREAS on the north-weſt coaſts of England, and eſ- 
pecially in the county of Lancaſter, the ſea is bounded, 
nnd the lands are prevented from“ being overflowed, by large hills, *227 
de ſand of which is fo looſe, that in dry weather it is thrown by 
dhe winds on the adjacent lands, to the damage thereof, and the 
anger of the inhabitants, who are expoſed thereby to the * 
g 3 | | | - ation 
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dation of the ſea ; to prevent which, the land-owners are at great 
charges, annually to plant and maintain a ſort of ruſh or ſhrub 
called flarr or bent; but many diſorderly perſons pluck up and carr, 
away the ſame, to make matts and bruſhes : Therefore if any per. 
ſon without conſent of the owner, ſhall cut, pull up, or car: 
away any ſtarr or bent planted or ſet on the ſaid hills on the north. 
welt coalts of England, on complaint thereof on oath to one juſtice, 
the offender ſhall be ſummoned, and on default of appearing, the 
juſtice ſhall iſſue his warrant to apprehend and bring him before 
him; and being convicted on oath of one witneſs, or confeſſion, 
he ſhall forfeit 208, half to the informer and half to the owner of 
the bent, by diſtreſs ; and for want of ſufficient diſtreſs, to be ſent 
to the houſe of correction for three months, to be kept to hard la. 
bour ; and for a ſecond offence; to be committed to the houſe of 
correction for one year, to be whipt and kept to hard labour. 
And if any ſtarr or bent ſhall be found within five miles of the 
faid ſand hills, the perſons convicted of having the ſame in cuſtody 
ſhall forfeit 2@s in like manner, and for want of ſufficient diſtreſs 
ſhall ſuffer three months impriſonment, and hard labour in the 
houſe of correction. )) 8 
But this ſnall not reſtrain any perſons from the exeteiſe of any 
ancient preſcriptive right, to cut ſtarr or bent on the fea coaſts in 
the county of Cumberland. 15 G. 2. c. 33. ſ. 6, 7, 8. < 


BIGAMY. 


S b:igamy in our law ſeems for the moſt part to be uſed to fig- 
nity the having of two wives ſucceſhvely one after the other, 
ſhall take the liberty to transfer the offence which 1s commonly 
treated of under this title unto the title polygamy, which ſignifies 
more properly the having two or more wives or huſbands at the 
ſame time. : 1 N 


BL ACR ACT. 


IN order to avoid repeating the ſame regulations ſo many times 
over, as the offences here under mentioned are treated of under 
their reſpective titles in the different parts of this book; it 33 
thought proper to inſert here at large, the whole law lein to 
| „ i them 


BLACK ACT. 


chem allogether, and to refer from thence to this title for the know- 
ledge of the ſeveral particulars. ©  ' © | SA 
By the 9 G. c. 22. (commonly called the Fultham black act, oc · 
caſioned by the enormities committed in Epping foreſt near Wal- 
tham in Eſſex, by perſons in diſguiſe, or with their faces blacked) 
which act is required to be read at every ſeſſions and lect ; and by 
the 6 G. 2. c. 37. and the 10 G. 2. c. 32. which by ſeveral conti- 
nuances were in force till Set. 1, 1757, '&c. and finally by the 
31 G. 2. c. 42. were made perpetual ; and alſo by the 27 G. 2. . 
15. it is enacted as followeth : e 


. . 
' *, 


If any perſon or perſons, being armed with ſwords, fire-irms, 
or other offenſive weapons, and having his.or their faces blacked, 
or being otherwiſe diſguiſed, ſhall (1) appear in any foreſt, chaſe, 
park, paddock, or grounds incloſed, with any wall, pale, or other 
fence, wherein any deer have been or ſhall be uſually kept; or (2) 
in any warren or place where hares or conies have beef or ſhall be 
uſually kept; or (3) in any high road, open heath, common, or 
down; or (4) ſhall. unlawfully and wilfully hunt, wound, kill, 
deſtroy, or ſteal any red or fallow deer; or (5) unlawfully rob any 
= warren or place where conies or. hares are uſually kept 5 or (6) ſhall 

= unlawfully ſteal or take away any fiſh out of any river or pond : 
= Or if any perſon or perſons (that is, whether armed and diſguiſed or 
not) ſhall (7) unlawfully and wilfully hunt, wound, kill, deſtroy, 
or ſteal any red or fallow deer, fed or kept in any places in any of 
the king's foreſts or chaſes; which are or ſhall be incloſed with pales, 
nails, or other fences; or in any park, paddock, or grounds in- 
W cloſed, where deer have been or ſhall be uſually kept; or (8) ſhall 
= unlawfully and malicioufly break down the head or mound of any 
Ws fiſh pond, whereby the fiſh ſhall be loſt or deſtroyed ; or (9) ſhall 
= unlawfully and maliciouſly kill, maim, or wound any eattle; or 
(10) cut down or otherwiſe deſtroy any trees planted in any avenue, 
or growing in any garden, orchard, or plantation, for 'ornament, 
ſhelter or profit; or (11) ſhall ſet fire to any houſe, barn, or out- 


hay, or wood; or (12) ſhall wilfully and malicioufly ſhoot at any 
perſon in any dwelling houſe or other place; or (13) ſhall know- 
ingly ſend any letter without any name ſubferibed thereto, or ſign- 
ed with a fiftitious name, demanding money, veniſon, or other 
= viable thing; ſor threatening to kill or murder any of his majeſ- 
s ſubjects, or to burn their houſes, outhouſes, barns, ſtacks of 
corn or grain, hay or ſtraw 3 27 G. 2. c. 15-] or (14) ſhall forcibly 
reicue any perſon being lawfully in euſtody or any officer or other 
perſon, for any the ſaid offences; or (15) ſhall by gift or pee of 
money, or other reward, procure auy of his majeſty's fubjeQs-to_ 
on him or them in any ſuch unlawful act; or (36) ſhalt onlaw- 
oli and malicioully break down, or cut corp the bank of any 
wer, or any ſea bank, whereby any lands fhaiTh@overflowed. or 
damaged; or (17) ſhail unlawfully and mal cieuſly cut any hops 
binds growing on peles in any plantation of Raps ; ot (18) ſhall” 


4 „ 
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houſe, or to any hovel, cock, mow, or ſtack of “ corn, ſtraw, K 229 
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wilfully and maliciouſly ſet on fire, or canſe to be ſet on fire, an 7 
mine, pit, or delph of coal, or cannel coal: 
- Eyery. perſon ſo offending, being thereof lawfully convicted (1; 
any county in England) ſhall be adjudged guilty of felony, and 
ſhall ſuffer death as in caſes. of felony without benefit of clery LY; 
but not. to work corruption of blood, nor forfeiture of lands or 
goods. 
1 Note; J have added the words above (whether armed * a; ſguiſed 
er not) to obviate an error which runs thro? moſt of the books, in a 
very material part of this ſtatute. They do ſuppoſe that a perſon 
muſt be armed and diſguiſed to commit any of the offences above- 
mentioned, even the ſending of a threatning letter, or perſuading 
another to be an accomplice 3 whereas it ſeemeth ſomewhat clear, 
that to be armed and diſguiſed is only neceſſary to conſtitute any 
_ of the fix firſt offences, and that any perſon whatſoever may be 
guilty of any of the other following offences, whether armed and 
| diſguiſed n, 

Sball appear in any biek read] T. 9 G. 2. * againſt Baylis and 
Reynolds. The indictment was, that the defendants at Ledford in 
the county of Hereford, being armed with offenſive weapons, and 

having their faces blacked, and being diſguiſed, did feloniouſly ap- 
pear in the high road there, againſt the form of the ſtatute. The 
evidence was, that there was a great number of rioters aſſembled 
with intent to cut down ſome turnpikes ſet up in that county, and 
the priſoners were at the head of them, with their faces blacked fo 
230 as it could not be known. who they were, having * on womens 
gowns, caps, and ſtraw hats, and each an axe in his hand, and 
they advancing foremoſt were taken by the conſtables then aſſem- 
bled by the juſtices; and after they were taken and confined, the 
reſt of the rioters did cut down the turnpikes. Lord Hardwick 
Ch. J. directed the jury thus: The ſeveral facts mentioned in the 
act are not to be taken as being parts of the ſame offence, but are 
cevery of them ſeveral offences; and this is a direct ſeparate crime 
from the reſt. It is a ſingle crime, and is for appearing in the 
high road with faces blacked, and being otherwiſe diſguiſed. All 
the other matters proved are but as circumſtances, but were pro- 
perly enough given in evidence, in order to ſhew the nature of the 
fact. Therefore if upon the evidence you believe the priſoners did 
appear in the high road with their faces blacked, that is ſufficient 
within the act, or that they .were otherwiſe diſguiſed, you are to 
find them guilty. The jury immediately, without going out of 
court found them guilty; and they were ordered for execution. 
Caſes in the ti me of . lord Hardwicke. 297: 

Kill, maim, or wound any cattle] M. 11 G. 3. K. and Paty. At 
the aſſizes at Abingdon, betore Mr. Juſtice Blackſtone, the priſoner, 
a lad of 18 years of age, was capitally convicted, on an indict- 
ment for felonioully, unlawfully, knowingly, wilfully, and mali- 
ciouſly ſhooting at and killing one mare and one colt. It was 


moved in arreſt of judgment, that the mare and colt are not mo 
ca 


fel © — 


2 —- £3 — www —— TD „ , wo foto - 


FLAOK ACT. 
ed in the indictment to be cattle within this ſtatute, and that the 
word cattle doth not by law neceſſarily include horſes, mares, and 
colts: That the ſtatutes for regulating the ſale of cattle have 


thought it neceſſary to mention the ſeveral ſpecies' of beaſts to 


which the proviſions of the ſaid acts ſhall extend: That the book 
of rates diſtinguiſhes between the ſubſidy on great cattle imported, 


iz. 50s 3 and that on horſes and mares, viz. 10: That the ſtatute 


of 22 C. 2. c. 13. diſtinguiſhes between the encouragement given 


for breeding cattle of all ſerts, and for breeding borſes - That 

when the ſtatute of 14 G. 2. c. 6. made it felony without clergy 

to ſteal ſheep or ether cattle, it was found neceſſary to ſpecify, by 
e 


15 G. 2. c. 34. what cattle were intended by the act. Upon the 


objections, the judge reſpited ſentence till the next aſſizes, and in 
the mean time laid the 'caſe before all the judges 3 who unani- 
mouſly agreed, that, as the ſtature of 22 & 23 C. 2. c. J. had 


made the offence of killing horſes by night a fingle felony, this 


ſtatute was only to be conſidered as an extenſion of that ſtatute : 
And ſome precedents were cited“ of capital convictions (but none * 


of executions) upon this branch of the ſtatute. Wherefore it was 
agreed, that judgment of death ſhould be given at the next aſlizes. 
[After which, he was reprieved for tranſportation : and afterwards, 


upon ſtrong applications from the country, received a free par- 


don.] Black. Rep. 721. 


Being thereof gry hc canvifted in any county in England] In the 
0 


ſame manner and form, as if the fact had been committed in ſuch 

county. And it is at the option of the proſecutor in what court he 

ſhall proſecute. Black. Rep. 733 * 
And for the more eaſy and ſpeedy bringing the offenders to juſ- 

tice, if any perſon ſhall be charged with being Sung of any the 

ſaid offences, before any two juſtices where the 

committed, by information of one or more credible perfons on 


oath by them to be ſubſcribed, the ſaid juſtices ſhall forthwith cer- 
tify under their hands and ſeals, and return ſuch information to 
one of the principal ſecretaries of ſtate, who ſhall lay the ſame, 


as ſoon as conveniently may be, before the king, in his privy 


council: whereupon the king may make order in ſuch his council, 


nce ſhall be 


231 


requiring the offender to ſurrender himſelf in forty days, to any of 


the juſtices of the king's bench, or to any juſtice of the E=. to 
b | ence ac- 
cording to the due courfe of law; which order ſhall be forth- 


the end that he may be forthcoming to anſwer the faid © 


with tranſmitted to the ſheriff of the county where the of- 
tence was committed, and fhall (in fix days after receipt thereof) 
be proclaimed by him or his officers, between ten and two of the 


clock, in the market places, on the market days, of two market 


towns in the county, near the place where the offence was com- 
mitted ; and a true copy of ſuch order ſhall be affixed upon ſome 
publick place in ſuch market tewns: And if ſuch offender ſhall not 
furrender- himſelf purſuant to ſuck order, he ſhall from the day ap- 


pointed for his ſurrender, be adjudged convicted and attainted of 


. fen, 
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felony, and ſhall ſuffer pains of death, as in caſe of a perſon con- 
victed and attainted by verdi and judgment of felony, without 


benefit of clergy. And the court of king's bench, or judges of 
@fÞze, on producing to them ſuch order in council, under the ſeal 


232 


of the. ſaid council, may award execution accordingly. 

And if any perſon, after the time appointed for ſurrender ſhall be 
expired, ſhall ' conceal, aid, abet, or ſuccour ſuch offender, know- 
ing him to have-been fo charged, and to have been required to ſur- 
render himſelf by ſuch * order, and ſhall be lawfully convicted 
thereof, he ſhall G guilty of felony without benefit of clergy, 

But this ſhall not hinder any judge, juſtice of the peace, ma- 
giſtrate, officer, or miniſter of juſtice, fron apprehending and ſe- 
curing ſuch offender, by the ordinary courſe of law: And if he he 
taken and ſecured before the time of ſurrender, he ſhall have hig 
trial by due courſe of law. 

And the inhabitants of the une ſhall make ſatisfa Sion (not 


exceeding 200l) for the damages ſuſtained by the killing gr maim- 


ing of cattle ; cutting down or deſtroying trees; ſetting fire to any 


| Houſe, barn, or out-houſe, hovel, cock, mow, or ſtack of corn, 
ſtraw, hay, ot wood; breaking or cutting down the bank of any 


rrrer, or any ſea bank, whereby any lands ſhall be overflowed or 


damaged; cutting hop-binds growing on poles in any plantation 
of hops; ſetting on fire, or cauſing to be ſet on fire, any mine, 
pit, or delph « of goal or cannel coal; the ſame to be rateably taxed 


and levied, as in caſes of robbery by the ſtatute of 27 Fl. c. 13. 


But no perſon ſhall be enabled to recover damages, unlets he 


ſhall by himſelf or ſervant, in two days after the damage done, 
give notice of the offence unto ſome of the inhabitants of ſome 


town, village, or hamlet near to the place where the fact was com- 
mitted ; and fhall, in four days after ſuch notice, give in his exa- 


' mination on oath, or the examination on oath of his ſervant who 


had the care of the ſame, before a juſtice inhabiting in or near 


the hundred, whether he knows the perſon or perſons that com- 


mitted the fact, or any of them; and if upon ſuch examination it 


be confeſſed, that the examinant knows the ſaid perſons or any ct 


them, then ſuch perſon confeſſing ſhall be bound by recognizance 


to, roſecute the offender by indiftment or otherwiſc according to 
law. 


And if an offender be vacchontad and lawfully convicted, i in 
fix months after the offence committed, the hundred thall not be 


liable. 


And the action mall not be mp but within one : year after 


| the offence committed. 


And if any perſon ſhall apprehend, or cauſe to be convicted 
any ſuch offender above mentioned, and ſhall be killed, or wound- 
ed fo as to lofe-an eye, or the uſe of any limb, in apprehending or 
ſecuring, or endeavouring to apprehend or ſecure any ſuch offen- 


der; on proof thereof made at the ſeſſions where the offence was 


committed, or the pay killed or wounded, by the perſon ſo ap- 


N 


BLACK LEAD. 


prehending or cauſing the offender to be convicted, or the“ perſon , 
ſo wounded, or the executors or adminiſtrators of the party killed, 


the juſtices ſh ill give 2 certificate thereof to the perſon wounded, - 


or the executors or adminiſtrators of the perſon killed; by which | 
they ſhall he intitled to receive of the ſheriff Fol, to be allowed in 
his accounts; which he ſhall pay in thirty days from the time the 
certificate thill he ſhewed to him, on pain of forfeiting to the party 
10ʃl, for which, and tor the penalty, the party may bring his ac- 
tion. | | ee Y 5 


BLACK LEAD. | 


1. having been found by experience, that wad, or black cawke, 
commonly called black lead, is neceſſary for divers uſeful pur- 
poſes, and more particularly in the caſting of bomb ſhells, round 
ſhot, and cannon balls, and that the ſame hath been diſcovered in 
one mountain or ridge of hills only in this realm, and great deſ- 
truction having been made thereof of late years by evil diſpoſed. 
perſons; therefore it is enacted, that every perſon who ſhall un- 
BS lawfully break, or by force enter into, any mine or wad hole of 
| wad or black cawke, commonly called black lead, or into any pit, 
ſhaft, or vein thereof; or ſhal! unlawfully take. and carry away 
from thence any wad, black cawke, or black lead; or ſhall aid, 
hire, or command any perſon to commit any the ſaid offences, 
ſhall be guilty of felony, and the court or judge may order him to 
be committed to priſon, or the houſe of correction not (exceeding 
one year, to be kept to hard labour, and to be publickly whipt by 
the common hangman, or by the maſter of ſuch houſe. of. correc- 
tion, at the times, and places, and in ſuch manner as the court 
mall think proper; or he may be tranſported for 4 term not ex- 
_ c<<ding ſeven years; and if he ſhall voluntarily eſcape, or break 
_ ron, or return from tranſportation before the time, be ſhall be 
1 guilty of felony without benefit of clergy, 25 G. 2. c. 10. 
And if any perſon ſhall buy or receive any ſuch wad, knowing 
e aſame to be unlawfully taken and carried away as aforeſaid, he 
1 ſhall be guilty of felony, and be liable to all the penalties inflicted 
'M dy ag laws on perſons knowingly buying or receiving ſtolen goods. 


— 
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"23+ BLASPHEMY AND PROPHANENESS 


Blaſphemy: 1.3 1 5 blaſphemies againſt God, as deny. 
£7 his being or providence 3 and al 
contumelious reproaclles of ſelus Chriſt ; all profane ſcoffing at the 
holy ſcriptures, or expoſing any part ot them to contempt or ridi. 
cule;z impoſtures in religion, as falſely pretending to extraordinary 
commiſhons from God, and terrifying or abuſing the people with 
falſe denunciations of judgments; and all open lewdneſs groſsly 
ſcandalous—are puniſhable by fine and impriſonment, and allo 
{uch corporal puniſhment as to the court ſha!l ſeem meet, according 
co the heinoufneſs of the crime. 1 Haw. 6, 7. 
88 2. Alſo ſeditious words, in derogation of the 
the fa 5 — eſtabliſhed religion, ate indictable, as tending t 
5 gion ya breach of the peace. 1 Haro. 7: 
Denying the 3. No perſon ſhall have any bevieda of the to. 
Trinity. lexration act, who ſhall deny in his preaching 0 
| writing, the doctrine of the bleſſed Trinity, as it 
is ſet forth in the 3! articles. 1 3 „ 39.:--: 
8 If any perſon fhall in any ſtage play, inter- 
lee de, ſhew, may-game, or pageant, jeſtingly or 
0 ptrofanely ſpeak or uſe the holy name of God, or 
Haze in. cf Chritt Jeſus, or of the Holy Ghoſt, or of the 
Trinity; he ſhall forfeit 10f, half to the king, and half to him tha 
fnall ſue. 3 J. c. 21. 


If any perfon having been educated in, or * 


7, wud, cape 5 time having made profeſſion of the chriſti- 
ee . an religion in this realm, ſhall by writing, print- 
. * ing, teaching, or adviſed ſpeaking, deny any 


or ſhall aſſert or maintain there are more gods than one; or ſhall 
deny the chriſtian religion to be true, or the holy ſcriptures to 
be of divine authority; and ſhall be convicted thereof, in any 
of the courts at Weſtminſter, 0 or at the, aſſizes, on the oaths of two 
witneſſes, he ſhall for the firſt offence be incapable to have any of— 
fee eccleſiaſtical, civil, or military, (unleſs he ſhall renounce ſucli 
opinion in the court where he was convicted within four months 
after fuch conviction); and for the ſecond offence he ſhall be diſa- 
bled to be plaintiff, guardian, executor, or adminiſtrator, to take 
any gift or legacy, or to bear any office, and ſhall be 1 impri one 
for three years. 9 & 10 W. c. 32. 
But no perſon ſhall be proſecuted for any words ſpoken Unkeſz 
rhe information be given to.a juſtice of the. beaee, Within cut 
235 days after the words ſpoken, and the proſecution“ of {uc f ve 


be within three months after ſuch information. id. 3 
* 


4 


one of the perſons i in the holy Trinity to be God; 


1 1 — 8 
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BLASPHEMY AND PROPHANENESS. 


6 M. 1 G. 2. K. and Gurl. An information Caſs of Fid- 
was exhibited by the attorney general, againſt mund Curl. 
Edmund Curl, for printing and publiſhing two obo - . 
ſcene books, the one ſtyled The nun in ber ſmock; the other, The 
art of flogging 3 ſetting out the ſeveral lewd pailages, and. con- 
cluding againſt the peace. And of this the defendant, was 
found guilty: It was moved in arreſt of judgment, that however 
the defendant may be puniſnable for this in the ſpiritual court, as 
an offence againſt good manners; yet it cannot be a libel, for 
which he is puniſhable in the temporal courts. But after long de- 
bate and conſideration, the court at laſt gave it as their unanimous 
opinion, that this was an offence properly within their juriſdiction ; 
they ſaid, that religion is a part of the common law, and therefore 
whatever is an offence againſt that, is evidently an offence againſt 
the common law. And the defendant was let in the pillory. Str. 
788. 1 Barnardiſt. 29. * „ 

7 E. 2 G. 2. K. and Weoolflon. He was convicted Caſe of Thos + 
on four informations, for his blaſphemous diſ- mas Woolfton. _ 
courſes on the miracles of our Saviour. And at- . 
tempting to move in arreſt of judgment, the court declared they 
would not ſuffer it to be debated, whether to write againſt chriſ- 
tianity in general was not an offence puniſhable in the temporal 

courts at common law: They deſired it might be taken notice of, 
that they laid their ſtreſs upon the word general, and did not in- 

tend to include diſputes between learned men upon particular con- 

troverted points. The next term he was brought up, and fined 

25 l for each of his four diſcourſes, to ſuffer a year's impriſonment, 

and to enter into a recognizanice for his good behaviour during his 

life, himſelf in 3oool, and 2000l by others. Str. 834. 

8. In the year 1656, James Nayler for perſonat- 8 

ing our Saviour, and ſuffering his followers to 40 * "We 

worſhip him, and pay him divine honours, was * 

ſentenced to be ſet in the pillory, and to have his tongue bored 
cbro' with a red hot iron, and to be whipped and ſtigmatized in the 

borchead with the letter B. te, nn cp Lat 83 

9 M. 3 G. 3. A. and Peter Annet. The de- Caſe of Pe- | 
fendant was convicted on an information, for ter Arnet. e 

vriting a moſt bla ſphemous libel in weekly papers . 
= called the Free Inquirer; to which he pleaded Guilty. In conſi- 
c(ceration of which, and of his poverty, of his having confeſſed his 
crrrors in an athdavit, and of his being 70 years of age, and ſome 


ſymptoms of wildneſs that appeared on his inſpection in court; the 


| court declared, they had mitigated their * intended ſentence to * 2 36 
be following, viz. To be impriſoned in Newgate for a month; 

„ ſtand twice in the pillory, with a paper on his forehead, in- 

e rribed Blaſphemy ; to be ſent to the houſe of correction, to hard 

: abour, for a year; to pay a fine of 68. 8d; and to find ſecurity, 


WP imfclf in 100l, and two ſureties in 50l each, for his good behavi- 
, Y q ur during life. Black. Rep. 395. | ER a 


Navy, 10. All perſons in or belonging to his majeſty”; il 
5 ſhips, or veſſels of war, being guilty of profane 
oaths, curſings; execrations, drunkenneſs, uncleanneſs, or other 
ſcandalous actions, in derogation of God's honour, and corruption 
of good manners, ſhall incur ſuch puniſhment as a eourt martial 
| ſhafl think fit to impoſe. 22 G. 2: c. 33. Art. 2. 


Braſs, See Pewter. * 


For profane curfing and ſwearing, ſee title Swearing. 
be 
| > : ex 
| ED W 
| at 
5 Ce CEE ON V 
| we le 
F any book ſhall be taken or otherwiſe loft out of any parochial 1 
| library; any juſtice may grant his warrant to fearch for it; tl 
ö and if it {hall be found, it ſhall by order of ſuch juſtice be reſtored RE 
| to the library. 7 Ann. c. 14. ſ. 10. e a 
| Books popiſh. See Popery. 1 
Brandy. See Exciſe. | Wt 
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6 4 H E ſtatute of the 31 G. 2. c. 29. repeals all the former 
_» K& laws relating to the aſſize of bread, and re-enaQs the ſame, 
with additions and amendments. Which, throughout the whole, 
is a very regular and judicious act; fo that the author hath no- 
thing more to do than to abridge the ſame in the order as it ſtands: 
not being able, in point of method, to alter it for the better. 
6 „„ I. To the intent that a plain and conſtant rule 
a var 2 and method may be duly obſerved, in making and 
aſſizing of the ſeveral forts of bread which ſhall 
be made for ſale, in any place where an affize ſhall be thought pro- 
1237 per to he ſet; it ® is enacted, that it ſhall be lawful for the court, 
» / or for the perſon or perſons herein authorized to ſet the aſſize el 
bread, to {et or aicertain in any place within their juriſdiction, the 
aſſize and weight ef all forts of bread which ſhall be made for fate, 
or expoſed to ſale, and the price to be paid for the fame, when and 
as often as they ſhall think proper. 31 G. 2. c. 29. f. 2. Fr 
„ 
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2. And therein reſpe& ſhall be had to the price, In profertien 
which the grain, meal, or flour ſhall bear, in the 7o the price of 
market or markets in or near to the places for corn. 


VPhich ſuch aſſize ſhall be ſet. 70. 


3. And making reaſonable allowance to the Allowance to 
bakers for their charges, labour and profit, as they the bakers. 
ſhall deem proper. 7d. „ : 

4. Where an aſſize ſhall be thought proper to Penalty of 
be ſet, no perſon ſhall make for ſale, or ſell, or diſobeying the 
expoſe to or for ſale, any ſort of bread, except ee. 
wheaten and houſhold, (otherwiſe brown bread), FREY 
and ſuch other ſorts of bread as ſhall be allowed in the aſſize: but 
where it hath been uſual to make, or the perſons ſetting the aſſize 


9 ſhall allow the making of bread, with the meal or flour of rye, bar- 
ley, oats, beans, or peaſe, or of any ſuch different ſorts of grain 


mixed together; the ſame may be there made and fold accordingly : 


F | And if any perſon thall offend in the premiſſes, and be convicted 


thereof by confeſſion or oath of one witneſs, before any magiſtrate 


or juſtice within the limits of their juriſdiction; he ſhall forfeit not 


exceeding 40s, nor leſs than 20s. ſ. 3. © 
5. And in every place where an aſſize ſhall be Tables of 4ſ- 


WT thought proper to be ſet ; the aſſize and weight of ſize. 
the ſeveral forts of bread which ſhall be there 


made, ſhall be ſet according to the following tables: 
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Of the aſſize and price of bread made of heal. 


Price | Weight. Price. 
of the Et 5 I 
_ buſhel | | 
of wheat | | | , 
and The penny loaf.]| Quartern loaf. , Halfpeck. , Peck loaf, j 
baking. Mheaten] Houſh, ||Wheaten Hoyſh..| Wheaten Houſh. Wheaten Houſk, I 
JJC. dren. earls 6.17. C74 6,.74i GT» 4 1 
2 9 22 4 129. 4 © 34% 0 23] ©: 6F-0: 431 1 0x 0. 9 © 
3 o [zo 4 [27 1% 32/0 20 7lo 5311 14 o 101 1 
3 3 18 95 4]o 3% 210% 74o 51 3/0 u a 
3-6 h „ 440-440 [3470 S$1io: S414 $3 6 — 
3 9 6 6 fi %% „e eee e n I 
4 o|15 420 4||o 42% 320 g]o 631 64/1 1 l 
— — | — — — E 1 
4.3 114.4 Þ9: i 451-0.--351-0:- 99-0 : 751-1--:25þ 1-8 - 
4 6113 97 15 jo 5% 32 0 10z] 0 77] 1 Bil i 31 
4 9 j12 12-117; 10 5% 0 4/0 10% 841 99] 1 4 f 
8 8 12 116 6 lo 5320/0 43 0 110 82111 5 
5 3111 95 7% 6 0 4% oo 9 2 o 1 6 1 
5 6111. 2 [41040 6310: 474 1. 031 0:09:44 a 17 1:9 | 
| 1 | — — EICINEY — — 1 
5:9 8 [14 4 © . 63] © „ o: 93 2 22 1 77 
I . 
6 „ 9 11/913: 1-4 0 e 257-0 104| 2 41 1 91 
| — — * — i — — N 
5 689 4 12 10% 0 72( 0 5: 1 $7 x 16 | 
6-979- 0j12 to 73 ©0-- $21 32 ©. 112 2 7 | 1 11 | 
7 0.1811 jt1- 9 o $8Jo 641 441 044 Bla © 
7 3 8 J 8 x 
:z 618-3 ho 11-0 T 9-1-1-1 143 10123 
7 9 7% 6]o 8;|o 671 50 1 13] 2 117] 2 2} 
8 o 7 10 10 2 0 92 O 65 I 67 I 13 3 05 2 31 
8 3% 7: ie 931. 0- 74-17-4234 1-213 427 3:.4 
8-617 279 9 ©9940 711-70 2313 344-5 
* E BANS! TAC Pars. . OT 
8 91615]9 40 100 7i|r 8 313-44 4 6 
9 o. | 613 | 8-15 o 10% o 73] 1 B81 1-33} 35] 2 7 
9 3]6 98 120 102 8191 33} 3 64 2 75 
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price Weight. [ | Pr Ice. 
of the 5 ; 
buſhel 9 3 
ofwhea' 1 | | 
and The penny loaf || Quartern loaf. Half peck. Peck loaf. 
baking. Wheaten Houſh ||Wheatenj Houſh. |Wheatenj Houſh, REY Houſh. 
2. dc for. dr s u, $0: e , G13. 
10 35 157 15 [0 11300 84/1 11 1 51311] 2.1 
10 61 5 131712 r 
10 95117 904 o -9;| 2 oz} 1 6:14 13 
11 os 917 - $11 0:19. v4 . 10-8144 
W i: 3[5 67 3]]1 oj] 94/2 13] 1 72] 4 34] 3 23 
W 11 6h 5 $17 2H 1 190 10-12. | 4+ 47] 3 32 
11 915 a1J615h} 1 tj 0 1012 391-914 61 3.-4- 
12 0 5 16 13 [. 15] 0 104} 2 35] 2. Bil 4 713 5 
12 3415 6 10 r. 2] 0 103] 2 41 914 8173 6 
—  — — — axes aa X — — 
12 614 144 6 8j}1 24 0 103] 2 41 9:14 943 7 
12 94136 5 [ 22 0 112 51 104103 8 
r $2 4" 203}-9* 1193-8 
13-314 916 3 331 © 3-4 67 1 1035 13 9 
13 64 86 1 3% 12 15 3 „ 
13 94 716 i 3 0 lf ie iin gs a1 30 
F o1s Bn ofs 434-9: 
14 34 45111 45] 1 oz 2 8 2 % 5 54 1 
Si ® $14 3-33 CRT. 


In the firſt column is the price of the buſhel of wheat Vincbeſ- 
er meaſure, from 2s 9d, to 14s 6d a bufhel, the allowance of 
che magiſtrates or juſtices to the baker- for baking being included; 
and in the next two columns are the weights of the ſeveral loaves : 


45 Then in the other columns are the prices. So that, for example, 


if the price of wheat is 58 a buſhel, and the magiſtrates allowance 
Is 6d to the baker for baking; then oppoſite to 6s 6d in the firſt 
85 3 will be found the weight and prices of the ſeveral 
r 1885 ADs ts oro MO 85 8 6 
3 And as the weight of the penny loaf is here only ſpecified, the 
weight of larger loaves may be eafily aſcertained by addition ; as 
tor example, a twopenny loaf (when wheat is at the ſame rate) is 
twice as much as the penny loaf, the fixpenny loaf fix times as 
much, and the eighteen penny loaf eighteen times as much. OY 
Note, the wheaten loaves are three fourths of the weight of the 
= bouſhold loaves; and if the magiſtrates or juſtices ſhall think fit to 
allow any of the white loaves of the price of one penny or two 
I | | Bb2 | pence, 


N & 4 D. 


pence, they are to weigh three fourths of the weight of the wheaten 
+. , loaves of the ſame price. 8 
240 * And note, that the prices of the houſhold loaves are always 
three fourths of the prices of the wheaten loaves; and where it 
ſhall be thought proper to allow of half-quartern loaves, the prices 
of ſuch loaves (if ſold ſingly) are to be half a farthing higher than 
is allowed by this table, when it ſhall ſo happen that the farthing i; 
_—_ 
” And magiſtrates and juſtices being to ſet the aſſize and fix the 
price of the ſeveral loaves of bread, having reſpect to the price 
which the grain, meal, or flour, of which the ſame are made, 
ſhall bear in the market; but no proviſion being made how they 
ſhall know. what price the reſpective ſorts of meal and flour ſhould 
be eſteemed to bear, in proportion to the price of wheat; they are 
therefore to take notice, that the peck loaf of each ſort of bread is 
to weigh when well baken, 1 Jlb. 6 oz. averdupois weight (which 
conſiſts of 16 drachms to the ounce, and 16 ounces to the pound), 
and the reſt in proportion; and that every ſack of meal or flour is 
to weigh 2 cwt. and 2qrs. neat ; and that from every ſack of meal 
or flour there ought to be produced, on the average 20 ſuch peck 
loaves of bread ; and, by obſerving the ſaid rule, magiſtrates and 
Juſtices may at all times know if the baker hath more or leſs than 
the ailowance they intend to give him. 5 h 


TABLE II. 


Of the aſhze and price of bread made of the ſeveral grains here 
under mentioned. _ 5 5 | 
This table is divided into three columns. Column 1. contains 
the prices of the buſhel of grain, the allowance for baking in- 
eluded; which prices are adapted ſo as to ſerve either for the 
Wincheſter buſhel of rye, barley, oats, beans, maſlin, (otherwiſe 
 miſcellany, conſiſting of two thirds wheat and one third rye) ; the 
price of either of which buſhels in the market being known, the 
magiſtrates are to add the intended allowance thereto ; the amount 
of which being found in column 1. the weight which the loaves 
ought to be will be found under the column Ne. 2. and the price 
of the reſpective peck loaves (which are to weigh 1 Jlb. 6 oz. each) 
under N*. 3. 55 * 
Example: When the price of the buſhel of barley in the market, 
with the allowance to the baker is 48, look for that ſum in column 
| I, and under their reſpeQive titles in the ſame line will be found 
* 241 the weights which the“ ſeveral aſſize barley loaves ſhould be of, 
_ the price of the peck barley loaf; and ſo of each of the other 
orts. 5 „ 


| | . 
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Note, where bread is allowed at any time to be made for ſale, of 
peaſe only; the aſſize and price thereof are to be ſet and fixed from 
the bean columns: and where bread is ordered to be made for ſale, 
of a coarſe ſort of maſlin or miſcellany grain, conſiſting of one 
third rye, one third barley, and one third either peaſe or beans, 
oy aſfze and price thereof are to be ſet and fixed from the barley 
columns. . 5 
Note alſo, that this table is framed for bread to be made of the 
whole produce of the ſaid ſeveral grains, except the bran or hull 
thereof only. | 
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6. Every aſſize which ſhall be ſet, in any city, Aſize to be 
town corporate, hundred, diviſion, liberty, rape, ſet in averdu- 
or wapen take, ſhall be ſet in averdupois weight, pois werght. - 
and not troy weight; and in the proportions di- 
rected by the ſaid tables, or as near as may be; and the ſaid ta- 
bles ſhall extend as well to ſuch bread which ſhall be made of the 
four of wheat mixed with the flour of other grain, as alſo to bread 
which ſhall be made with the flour of other grain than wheat, which 
ſhall be publickly allowed in any place to be made into. bread ; and 
the aſſize of all ſuch mixed bread ſhall be ſet as near as may be 
according to the ſaid tables. ſ. 5. : 5 

7. The prices which the ſeveral kinds of grain, Prices of 
meal, and flour, allowed to be made into bread, grain how te 

mall bona fide ſell for in the markets or places in be certified in 
London, where ſuch grain, meal, and flour ſhall London. | 

be publickly fold during the whole market, and 3 
not at particular times thereof, or on particular contracts only, 
WE ſhall from time to time be given in and certified on oath, on ſome 
certain day in every week, as the court of mayor and aldermen 


ns < 122 — 


ſhall appoint, by che meal weighers of the ſaid city or ſuch other 
"SE perſons as the ſaid court ſhall direct; and ſhall alſo, on ſome cer- 
tain day in every week to be appointed by the ſaid court, be enter- 


*243 


ed by ſuch meal weighers or other perſons to be appointed as afore- 


+ ſaid, in writing under their hands, in ſome book for that purpoſe to 


And the next day after every ſuch price ſhall be ſo given in and cer- 


to ſale, and the price to be paid for the ſame, ſhall from time to 
time be ſet by the ſaid court, if then fitting ; if not, then by 
the mayor of the ſaid city. And the aſſize fo ſet ſhall take place 
from ſuch time as the ſaid court ſhall order, and be in force for the 


mortality (the city-of Weſiminſler and liberties thereof, the borough 
: Wot Sautb wark, and weekly bills of mortality in the county of Surr:y 


Wa 


after the ſetting of every ſuch aſſize by the ſaid court, or by the 


W convenient ſpeed be made publick, in ſuch manner as the ſaid 
ourt thall direct. But before any advance or reduction ſhall in any 
cx be made by the ſaid court or mayor, in the price of bread ; 
ie meal weighers or ſuch other perſons as aforeſaid appointed to 


writing * at the common hall of the company of bakers, a copy 


every return ſo made and entred by them as atoreſaid, ſome time 
the ſame day on which. they ſhall make the ſaid return and en- 
Py : 0 the intent that the ſaid company may, in the morning of 
Ließ 

rc ſany affze ſhall be fer, have an opportunity to offer to the 


aid city of London and the liberties thereof and the weekly bills of 


be provided by the ſaid city, and kept at the town-clerk's office. 


= tified, the aſſize and weight of all ſorts of bread to be ſold or expoſed. 


gc xcepted) until a new or other aſſize in London ſhall be ſet. And 


11yor when the ſaid court ſhall not fit, the aflize fo ſet ſhall, with 


Wake return of the prices of grain, meal, and flou?, ſhall leave 


*244 


e next day after every ſuch return and entry ſhall be made, and 


laid 
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faid court or mayor reſpeQively, all ſuch objections as they ſhi... 


* . 
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think fit, againit any advance or reduction being that day mad Muc 
£6. 8 3 = : 
is 11a. 3+ The cont of mayor and aldermen of eve 
MOI? Panto other city where there ſhall be any ſuch court, an my 
r perabe when ſuch court ſhall ſit; and where there fbi er 
*** be no ſuch court, or being any ſuch, when th; 
fame ſhall not fit, the mayor, bailiffs, or other chief magiſtrate & ma 
magiſtrates of every ſuch other reſpective city, and in towns cor. Wl 
porate, or boroughs, the mayor, bailiffs, aldermen, or other chic Wor 
magiſtrate or magiſtrates of every ſuch town corporate or borough; i ry 
or two juſtices in ſuch towns and places where there ſhall be no ſuch ale 
mayor, bailiffs, aldermen, or chief magiſtrates; ſhall and may Mafe 
from time to time as there ſhall be occaſion, cauſe the reſpeQin Milt iv 
prices which the ſeveral ſorts of grain, meal, and flour (fit to ma tio 


the different ſorts of bread allowed there) ſhall bona fide ſell for in th Mito 
reſpective publick markets in or near to ſuch place, during th: Wal 
whole market, and not at particular times thereof, or on particula pa 
contracts only, to be given in to them and certified upon oath, nk 
fuch manner, and by ſuch perſons, and on ſuch day in every wee, 
as they ſhall reſpectively appoint. And the price which ſhall be 6 
certified, ſhall be entred by the perſons who ſhall certify the ſame, to 
in books to be provided and kept by them for that purpoſe. Ani 
within two days after every ſuch price ſhall be ſo returned, the al- 
ſize and weight of bread for ſuch place, and the price to be paid fa 
the ſame, ſhall be ſet by ſuch court or magiſtrates reſpectively a 
atoreſaid. And the afſize fo ſet ſhall commence on ſuch day in 
every week, and be in force for ſuch time- not exceeding ſeven Wi 
days from the ſetting of ſuch aſſize, as ſuch court or magiſtrat 
reſpectively ſhall direct. ſ. 7. = 
9. If two juſtices of counties at large, ridings, 
or diviſions, ſhall at any time think fit to ſet an 
aſſize of bread, for any place within the limits of 
their juriſdiction ; in ſuch caſe, it ſhall be lawful 
ET for ſuch two juſtices, to cauſe the price which Wl 
grain, meal, and flour (fit to make the ſeveral forts of bread that 
ſhall be made for ſale in any ſuch place) ſhall' bona fide fell for in 
*245 the * reſpecti ve publick corn market or markets in or near an) 
ſuch place, during the whole market, and not at any particular 
times thereof, or on ſpecial contracts only, to be given and cer: 
tified on oath to them at their reſpeQive places of abode, on ſuch 
day in every week as they ſhall appoint, by the clerks of the 
market or markets in or near ſuch places, or ſuch other perſon 4 
they ſhall for that purpoſe appoint. And the price ſo returned 
ſhall be entred by the perſons ſo returning the fame in books to 
be provided by them and kept fer that purpoſe. And within two 
days after ſuch return, the aſſize may be by them ſet for every 
ſuch plice, for any time not exceeding 14 days from the ſetting 
thereof. And the ailize io ſct from time to time, ſhall demie 


How in 
places within 
counties at 


large. 


2 RE 4 b. 

| T and be in force at ſuch time after every ſuch ſetting thereof, and be 
ade publick in ſuch places for which the ſame ſhall he ſo ſet, in 
ach manner as the juſtices who ſet the fame {hall direct. . 8 


10. Any maker of bread for ſale in any ſuch 


Ko Bakers may 
Wthcr city, town corporate, borough, or place, J 


5 h e 
nere the aſſize ſhall at any time be thought pro- , IT be cer 
aer to be ſet, ſhall have liberty at all ſeaſonable 


- 


de imes, in the day-time, the next day after ſuch returns ſhall be 
made and entred as aforeſaid, to ſee the ſaid entry, without paying 
ny thing for the ſame } to the inten! every ſuch maker of bread 
i Wor ſale may have an opportunity on the ſaid next day after ſuch en- 
h; ry made as aforeſaid, to offer to any ſuch court, mayor, bailiffs, 
< WWaldencn, or other chief magiſtrate or magiſtrates, or juſtices as 
 WWaforcia'd, wha ſhall think fit to ſet ſuch aſſize within their reſpec- 
tive juriſdiction, and before any ſuch aſſize ſhall be ſet, ſuch objec- 
i: tions as he can reaſonably make againſt any advance or reduction 
i to be made in ſuch aſſize ſo to be ſet as aforeſaid. ſ. 9. IN 
e111. No baker of bread for ſale ſhall be liable to, 5 

a WW pay any fee, gratuity, or reward, to any perſon Ex 

: | bor or by means of any aſſize to be ſet. ; ſ. 22 2 of > C - 
12. The form of the return or certificate ſhall be Form of the 

WS to the effed following. TREE Fo returns t6 be 

1 0 | Rs 
Tue prices of grain, meal, and flour, as fold in the corn market 
; mii —— 1 the —— of — the ——— day 
ine beſt wheat at — — by the buſhel. 
be third alt —— — — by the buſhel. 
f The beſt wheaten flour at- —— by theſack. 
| * Houſhold flour at n — by the ſack. *246 


Rye at 


| — — by the buſhel. 
e meal or flour at :??! —— by ditto. 
Barley at — . — by ditto. 
Barley meal at —ů— — by ditto. 
| Dat i . —— by ditto 
Oatmeal at —— — — 5 —— 
| White peaſ- at - — . —— , by the buſhel: 
| \V hite pea flour or meal at — — 55 — 
| Beans at — — — — by the buſhel. 
| Bean meal or flour at — — — — 
= To ever of which returns the perſons appointed to make the 
= ſame ſhall ſign their names or marks. ſ. 11. | 
| 7 a 
Vol. . Co 13. When 


V 
Form of pub- 13. When an affize ſhall be ſet, the fame 


lication of the ſhall be made publick in the form or to the eſfed 
aſſt ze. following : | 


2 wit, ) The aflize of bread ſet the — day f 
5 for ——— to take place on the ——— day 0 
—— now next enſuing, and to be in force — 


for the ſaid 


ce Star 
And in places where penny, two-penny, ſix-penny, twelve penny, 
and eighteen penny loaves, ſhall be made, as followeth : 


? | W.. „ 
The penny loaf wheaten 1s to weigh —|_ Fs 


Ditto houſhold is to weigh — | ! 
The two-penny loaf wheaten is to weigh 4 8 


Ditto houſhold is to weigh 


The ſix- penny loaf wheaten is to weigh 
Ditto houſhold is to weigh 


— — 


The twelve-penny loaf wheaten is to 


weigh | | 
Ditto houſhold is to weigh 


The eightcen-penny leaf wheaten is to. 
weigh —— „ 
Ditto houſhold is to weigg — 


9247 * And in places where quartern, half-peck, and peck loaves be 
made, then as follows : 


The pee loaf | id. or. d. þ | & 
wheaten 1s 1 | and 1s to be 
to weigh ſold for 


— — _—_— 
0 


Ditto houſ- | 
ie . 
weigh | 5 3 


and is to be] 
| ſold for 


And the half peck and quarter of a peck loaves of wheaten and 
nouſhold bread are to weigh in proportion to the weight a peck Loaf 
of wheaten or houſhold bread ought to weigh; and to be ſold ac- 
cordingly in proportion. And when any bread ſhall be ordered to 

be made with the meal or flour of rye, barley, oats, rei 6 
| | | can», 


8 


Eren; ee — — = — oy 


mig  —— nds oc a ytwmo => O24 


3 — Ay 2 


ee „„ 


T 

beans, either alone or mixed with the meal or flour of any other 
grain; the aſſize of ſuch bread ſhall be made publick, in ſuch 
manner as the magiſtrates or juſtices, who ſhall ſet ſuch aſſize, 
{hall from time to time direct. ſ. 12. = | 

14. In places where any fix-penny, twelve- Bread of 
penny, and eighteen- penny loaves ſhall be allow- different deng- 
ed to be made or fold, no peck, half peck, or quar- minations not 


ter of a peck loaves ſhall be allowed at the ſame 7o be allowed at 
time to be made or ſold ; to the intent that one of 7he ſame time. 


W thoſe ſorts of loaves may not be. ſold, deſignedly or 


otherwiſe, for the other ſort thereof, to the injury of unwary peo- 
ple: on pain that every one offending in the premiſſes ſhall forfeit 


| not exceeding 408, nor leſs than 208. as the magiſtrate or juſtice bes 


fore whom ſuch offender ſhall be convicted ſhall think fit. ſ. 13. 
15. If the juſtices of any county, riding, or di- 


Ex R 5 f k | l | - * | 
W viſion, ſhall in their ſeſſions think fit to aſcertain, Hundreds 


that any hundred or other place within ſuch divi- may be divided 
ſon ought to be eſtimated as of or in any one par- for ſetting the 

8 * P | 
ticular hundred, riding, or diviſion of any ſuch . 
county, riding, or diviſion, in order that the aſſize of bread which 
ſhall be ſet for ſuch particular hundred or place may extend to or com- | 
prize ſuch other hundred or place; in ſuch caſe, it ſhall be lawful . 
for them ſo to do: but by ſo doing thereof, no juſtice of any ſuch 
county, riding, or diviſion ſhall be excluded from ad ing as a juſ- 
tice in any hundred, riding, or diviſion of any ſuch county, in which 
any ſuch particular towns, diſtricts, or places ſhall lie, or the aſ- 


dae for them ſhall be ſet. ſ. 14. 


16. An entry ſhall be made from time to time Clerk of the & 


by the clerk of the market, or other perſon ap- market to keep 248 


pointed to make return as aforeſaid, in a book to books. 

be provided and kept by him, of every return by 

him made; and alſo of the rate at which the price, aſſize, and 
weight of bread ſhall be ſet within his juriſdition : which book 
any inaabitant may at all ſeaſonable times in the day inſpect with- 


out fee. ſ. 15. 


17. After the aſſize ſhall be ſet no alteration | | Afize not to 
ſhall be made therein in any ſubſequent week, ei- be altered till 


ther to riſe or ſink the ſame, except when the the price of 


price of wheat or other grain ſhall be returned as corn alters 3d a 
having riſen or fallen 3d a buſhel ſince the laſt re- buſhel. 

turn, no proviſion being made by the aſſize tables - - 
jor altering any aſſize, when the variation in the price ſhall not 
have amounted to, and been returned 3d a buſhel, ſ. 16. 

19. If any meal weigher, clerk of the market, 3 
or other perſon appointed to make returns as afore- _ uni ſoment 
ſaid, ſhall neglect, omit, or refuſe to do any thing 1 cf be 
by this act required to be done by him, or ſhall fault. 
dehgnedly or knowingly make any falſe return or if any conſta- 
he or other peace officer ſhall refuſe or neglect to obey any war- 

ant, in writing delivered to him under the hand and ſeal of any 
1 Co 2 magiſtrate 


. 


magiſtrate or juſtice, or to do any other aQt celuilts to be done by gi 
him for carrying this act into execution; he ſhall forfeit Not ex. Ne 
ceeding 51, nor leſs _ — 15 17 N 
1 any buyer or ſeller of or dealer in cor m 
Buyer of ſel- gait, r or” t on reaſonable requeſt . i 
ler to decl re him made by the meal weighers of the city cf al 
the frice of London, or by the cletks of the market or other ſo 
ken poerſon re ſpectively appointed to make returns a; al 
aforeſaid ; ſhall refuſe to diſcloſe and make known to them the true d 
| real prices which the ſeveral forts of grain, meal and flour {h..]] he tt 
i Bana fide bought at or fold by or for him, at any corn market, n 
ly other place where corn, grain, meal, or flour is uſually openly or * 


ublickly fold ; or ſhall knowingly give in any falſe or untrue price, 

or which hath been made by any deceitful means; he ſhall, en 

conviction thereof by contefſion, or oath of one witneſs, or aff 

mation of a quaker, forleit not more than lol, nor lets than 405. 
. 18. 

. 20. If any court, magiſtrate, or juſtices, who 
A ſhall ha e ordered any * to be made as afofe. 
yak e ſaid, ſhall within three days after ſuch return uf. 

; ect, that t'e lame was not truly and bona fd 
made; they may ſummon before them any perſon who ſhall hare 
bouucht or fold, or agreed to buy or fell any grain, meal or flour 

240 Within * their reſpective juriſd tions, or who ſhall be thought to 
be likely to give any information concerning the premiſes ; and 
may examine them upon oath, touching the rates and prices, 
which the ſeveral forts of grain, meal and | flour, or any of them, 
were really and bona fd: bought at or ſold tor, or agreed ſo to be, 
by him at any time within ſeven days preceding ſuch ſummons. 
And if any perſon ſo ſun moned ſhall neglect or refuſe to apyear 
(proc of ſuch ſummons being made upon oath) ; or if any perſon 
ſo iummoned {ua!l appear, and neg. & or refuſe to anſwer ſuch law- 
ful queſtions touching the premiſſes as ſhall be propoſed to him, 
without ſome juſt or reaſonable excuſe to be allowed by ſuch count, 
ꝛagiſtrate, or juſtices 3 he ſhall on conviction by oath of one wit- 
neſs. or by conſeſſion, torfeit not excecdiney 101, nor leſs than 40s. 
And if any pe:ſor ſo examined, thall wiltully forſwear bimſelf, he 
| ſhall ſuffer as in caſes of perjury.—Provided, that the party ſum- 
moned he not obliged to travel above five miles from the place of 

his abode. ſ. 19. = 
PL» of 7 41. Whenever any court, magiftrate, or juſt- 
„ dad, ces as a fort ſaid, ſhall order any bread to be made 
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1 0 wach the flour or meal of any other grain than 

3 Fer prain 

1 e e iy cat, or to he mixed with the flour of wheat, or 

1 2 1 de made with the fl-ur or meal of any other 
214 C2 88 

I: e eos ſorts of gra n, either ſeparate or mixed together 3 

0 e a'l perions who ſhall make any bread for ſale, in 

I! any place where ſuch order ſhall be made, ſhall make bread with 

[5 ſueh mixed meal or flour, in ſuch manner, and of ſuch weigh and 


| | good neſs, and ſhall ſell the ſame at ſuch pr ices, as ſuch court, ma- 
[ | | gilrato , 


BREA D. 


giſtrate, or juſtices reſpeQively ſhall dire : on pain of forfeiting 

not more than 51, nor leſs than 405. ſ. 20. 

4 22. The ſeveral forts of bread which thall be True » aking 
made for ſale, or fold, or expoſed to or for fale, of br-ad. | 

ſhall always be well made, and in their ſeveral 

and reſpective degrees, according to the gaodneſs of the ſeveral. 

ſorts of meal or flour whereof the ſame ought to be made; and no 


the genuine meal or flour which ought to be put therein, and com- 
mon ſalt, pure water, eggs, milk, yeaſt, and barm, or ſuch lea- 
ven as ſhall be allowed to be put therein by thole who have ſet the 
aſſize, and where no aſſize ſhall be ſet, then ſuch leaven as any 
W magiſtrate or juſtice within his juriſdiction ſha | allow to be uſed in 
making of bread) ſhall be put into, or in anywiſe uſed in making 
= dough, or any bread to be fold, or as or for leaven to ferment any 


making bread, under any colour or pretence whatſoever ; on pain 
that every perſon (other than a ſervant or journeyman) who ſhall 
| knowingly offend in the premiſſes, and ſhall be convicted (A) 
thereof by confeſſion, or oath of one witneſs, before any ſuch ma- 
giſtrate or juſtice reſpectively, ſhall forfeit not more than 101, nor 
leſs than 40s ; or ſhall by, warrant of ſuch magiſtrate or juſtice be 
BS apprehended and committed to the houſe of correction, or ſome 
W priſon of the county, city, town corporate, borough, riding, di- 
BE viſion, or place, where the oFence ſhall have been committed, or 


hard labour, for any time not exceedins one calendar month, nor 
ane : 8 

leſs than ten days from the time of. ſuch commitment, as ſuch ma- 

giſtrate or juſtice ſn II thins fit. And if any ſervant or journeyman 


thereof as aforeſaid ; he ſhall forfeit not more than 5l,- nor lefs than 
20s; or ſhall in like manner be committed to the houſe of correc- 
tion or priſon as aforeſaid. And it ſhall be lawful for the magiſtrate 
sor juſtice, before whom ſuch offender ſhall be convicted, out of the 
money forfeited, when recovered, to cauſe the offender's name, 
place of abode, and offence,-to be publiſhed in ſome news paper, 
which ſhall be printed or publiſhed in or near the county, city, or 
place, BORE any 1 80 offence ſhall have been committed. ſ. 21. 
23. No perſon ſhall knowingly put into an 3 
corn, meal, or flour, wnich ſhall. be war 2 2 
dreſſed, bolted, or manufactured for ſale, either „ 

at the time of grinding, dreſſing, bolting, or in anywiſe manu— 
tacturing the ſamc, or at any other time, any ingredient, mixture, 
or other thing whatſoever; or ſhall knowingly ſell, offer, or ex- 


meal or flour of any other ſort of grain, or any thing as or for 
or mixed with the meal of flour of any grain which ſhall not be 
tae real and genuine meaſ or flour of the grain the ſame ſnall im- 


EÞ the offender ſhall be apprehended, there to remain and be kept to 


baker ſhall knowingly offend in the premiſſes, and be convicted 


poſe to ſule any meal or flour of any ſort of grain, as or for the 


allum, or preparation or mixture in which allum tall be an ingre- 
dient, or any other ingredient or mixture whatſgever, (except only 


dough, or on any other account, * in the trade or myſtery of #250 5 


9251 * 
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ort to be and ought to be; on pain of forfeiting, not more than 
31, nor lets than 1 5 5 . 22. 

No perſon ſhall knowingly TY into any 

Undnus mi x- bread which ſhall be made for ſale, any mixture 


4 


tures of me cal. of meal or flour of any other fort of grain than oj | 
the grain the ſame ſhall import to be, and ſhall he 
allowed to be made of, in purſuance of this aQ ; or ſhall put into ö 
any bread which ſhall be made for ſale, any larger or other propor- 
tion of any other or different ſort of grain, or the meal or flour there. 
of, than what ſhall be appointed or allowed to be put therein by t 
* this ad; or any mixture or thing as, for, or in lieu of flour, { 
which ſhall not really be the genuine flour the ſame ſhall i import to f 
be and ought to be; on pain of forfeiting, not morę than 51, nor : 
Teſs than 20s, . 23. 1 
25. If any perſon who ſnall make any bread for { 
Pena: ty fer  fale, or who ſhall fend out, or ſei], or expoſe to ty 
de ficiencʒ in or for ſale, any bread which ſhall be deficient in b 
cdeigbt. weight, according to the aſſize which ſhall be ſet 0 
for the ſame ; he ſhall forfeit (B) not exceeding t 
55, nor leſs than 15, for every ounce wanting in the weight every 
tuch loaf ought to be of; and for every loaf which ſhall be found FT? 
wanting leſs than an ounce, ſhall forteit not exceeding 2s 6d, nor I 
leſs than 6d, as ſuch magiſtrate or juſtice before whom ſuch bread p 
ſhall be brought ſhall think fit : ſo as ſuch bread which ſhall be com- * 
plained of for wanting weight, in any city, town corporate, bo- tl 


the weekly bills of mortality, ſhall be brought before ſome magi|- 


ſold, or expoſed to fale; and fo as ſuch bread which ſhall be com- 


to ſale ; unleſs it be made out to the ſatisfaction of ſuch magiſirat: 


ed on every loaf made, ſold, carried out, or expoſed to ſale a: 


rough, liberty, or franchiſe having juriſdiction thereof, or within 


trate, or juſtice having juriſdiction in the premiſſes, and weighed 
hefore him, within 24 haurs after the ſame ſhall have been baked, 


plained of for wanting weight, in any hundred, riding, diviſion, 
liberty, rape, wapentake, or place, ſhall be brought before ſom: 
juſtice within ſuch juriſdiftion and weighed before him within 
three days aſter the ſame ſhall have been baked, fold, or expoſe! 


or juſtice, cn the behalf of the party complained of, that ſuch de- 

ficiency in weight wholly aroſe from ſome unavoidable accident in 

baking, or otherwiſe, or was occalioued by ſome contrivange 0f 
contederacy. ſ. 24. 

26. Every perſon wha ſhall "ke for ale, 0r 

Murk. ſell, or expo, or ſend out to or for ſale, any fer 

ef bread whatſcever, ſhall cauſe to be fairly mark- 


wheaten bread, a large roman W; and upon every loat made, 
ſold, carried out, or expoſed to {als as houſhold or brown bread, 1 
large roman H; on pain of forfciting for every loaf not fo marked, 
not more than 20s, nor leſs than 56, (except as to ſuch loaves 


which ſhall be raſped after the beſpeaking or purchaſing thereof, ") (: 
the 
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da particular defire of any perſon who ſhall order the ſame to be 
raſped for his own uſe). ſ. 25. . 

27. No baker or other perſon ſhall aſk or take, Penalty fer 
for any bread which he ſhall ſell or expoſe to ſale, ſelling for a 
any greater price than ſuch bread ſhail be a'cer- greater rice 


rand no baker, or other perſon who ſhall make any 7he affrze. 
W bread for ſale, ſhall refuſe or decline to fell ax 
WF loat or loaves of any of the ſorts of bread which in purſuance of 
this act ſhall be allowed or ordered to be made, to any perſon who 
ſhall tender ready money in payment tor the ſame, at the pride ſer 
for the ſame by the aſſize, when ſuch perſon ſhall have any loaf 
in his poſſeſſion to be ſold, more than ſtall be requiſite for the im- 
mediate neceſſary uſe of his family or his cuſtomers, and which it 
hall be incumbent on ſuch baker or other perſon complained of to 
= prove before the magiſtrate or juſtice to whom ſuch complaint ſhall 
de made, if thereunto required by the party complaining ; on pain 
of forfeiting for every ſuch offence, not more than 40s, nor leſs 
than 10s. f. 26. VV 
4 (And by the 2 & 3 Ed. 6. c. 15. If any baker ſhall confpire noe 
s ſell bread but at certain prices; every ſuch perſon ſhall forfeit 
10l for the firſt offence ; and if not paid in fix days, he ſhall be im- 
WE priſoned twenty days, and have only bread and water for his ſuſte- 
BE nance; for the ſecond offence 201, or the pillory; and for the 
SE third offence 4ol, or the pillory, and loſs of an ear, and to become 
infamous. And the ſeſſions or leet may hear and determine the 
fame). | EG - 
RE 293. No perſon ſhall ſell or offer to ſale any bread Bread infe- 
of an inferior quality to wheaten bread, at a higher rior to wheaten 
price than houſhold bread ſhall be ſet at by the af- Hall not be ſold 
ze; on pain of forfeiting (being convicted there- for a higber 
of by confeſſion, or oath of one witneſs, before price than houſ- 
one magiſtrate or juſtice) the ſum of 20s. ſ. 27. bold. 
| 29. It ſhall be lawful for any magiſtrate or juſ= _ 
- Ft ice, or for any peace officer authorized by war- Houſes may be 
rant of ſuch magiſtrate or juſtice, at ſeaſonable entered to ſearch 
times in the day time, to enter into any houſe, for bread. 
Mop, ſtall, bakehouſe, warehouſe, or outhouſe, _ 
of or belonging to any baker or ſeller of bread, to ſearch for, 
view, weigh, and try all or any the bread, which ſhall be there 
found: And if any bread, on any ſuch ſearch, ſhall be found 
to be wanting either in the goodneſs of the ſtnff whereof it ſhall be 
made, or to be deficient in the dne baking or working thereof, or 
ſhall be wanting in the due weight, or not truly marked, or ſhall 
de of any other fort of bread than ſhall be allowed to be made by 
irtue af this act; any ſuch magiſtrate, juſtice, or peace officer may 
eize the ſame ;z and ſuch magiſtrate or juſtice may diſpoſe thereof, 
he in his diſcretion ſhall think fit, for the better carrying of this 
s into execution. ſ. 28. 22 G. 2. c. 18. . 2. | 
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30. It 


tained to be ſold at by the“ affize as aforeſaid 3 ban is ſet by * 2 


| ſearch for adul- grain for toll or reward, or any perſon who doth 


not the genuine produce of the grain ſuch meal or flour ſhall impor 


wiſe adulterated ; it ſhall be lawful for any ſuch magiſtrate or juſ. 
tice, and alſo for any peace officer authorized by the warrant ( 


| have been mixed up with or put into any meal or flour in the pol. 


ing of any grain at the mill, or in the dreſſing, bolting, or many- 


ſearched as aforeſaid; it ſhall be lawful for any magiſtrate, juſtice, 
or officer, authorized as aforeſaid, to ſeize any mea] or flour which 


| lodged there with an intent to haye adulterated the purity of meal, 


8 R A 4 * ; 
Mills and * 30. If information ſhall be given on oath, t; 24 


other places may any magiſtrate or juſtic*, that there is realonah}, 4 
be entered to cauſe to ſuſpect, that any miller who grinds any 


terated meal. dreſs, bolt, or in anywiſe manufacture any mea] 

or flour for ſale, or any maker of bread for al; Wi 
doth mix up with, or put into any meal or flour ground or many. 
factured for ſale, any mixture, ingredient, or thing whatſoever, 


and ought to be, or whereby the purity of any meal or flour in th; 
poſſe ſſion of any ſuch miller, mealman, or baker fhall be in any. 


ſuch magiſtrate or juſtice, at all ſeaſonable times in the day-time, 
to enter into any houſe, mill, ſhop, bakehouſe, ſtall, bolting. 
houſe, paſtry, warehouſe, or outhouſe, of or belonging to any 
ſuch miller, mealman, or baker, and to ſearch and examine whe. 
ther any mixture, ingredient, or thing, not the genuine produce 
of the grain ſuch meal or flour ſhall import or ought to be, ſhal 


ſeſſion of any ſuch miller, mealman or baker, either in the grind- 


facturing thereof, or whereby the purity of any meal or flour ſhal 
be in anywiſe adulterated : And if on ſuch ſearch it ſhall appear, 
that any offence hath been committed in any place allowed to be 


ſhall' be deemed on ſuch ſearch to have been adulterated, and all 
mixtures and ingredients which ſhall be found and deemed to hare 
been uſed or intended to be uſed for ſuch adulteration; and ſuch 
thereof as ſhall be ſeized by ſuch peace officer ſhall, with all conve- 


nient ſpeed, be carried to ſome magiſtrate or juſtice : And if any 
magiſtrate or juſtice, who ſhall make any ſeizure in purſuance of 


this act, or to whom any thing ſeized ſhall be brought, ſhall ad- 
judge that any mixture, or ingredients, not the genuine produce 


of the grain any ſuch meal or flour which ſhall have been ſo ſeized 
ſhall import and ought to be, ſhall have been put into any ſuch 
meal or flour, or that the purity of any ſuch meal or flour ſo ſeizes 


was adulterated Hy any mixture or ingredient put thetein ; in ſuc 
cale, every ſuch magiſtrate or juſlice is hereby required to diſpoſe 
of the ſame, as he in his diſcretion ſhall think proper. 31 G. 2. 
& 29. l. 29. ae Es nd 


* 


31; Every miller, mealman, baker, or ſeller 


. Penalty of of bread as aforeſaid, in whoſe houſe, mill, 


heving in fs/- ſhop, bakehouſe, ſtall, bolting houſe, paſiry, 
Hen unlawful warchouſe, outhouſe, or poſſeſſion, any mixture 
ingredients. or ingredient ſhall be found, which fhall be ad- 

a judged by any magiſtrate or juftice to have been 


flour, 


_-—_ 43 —— 41 — — wow ke. — 


8 — k ³ ww ww — 


BR E A D. 


flour, or bread, ſhall on conviction by confeſſion, or oath of one 
witneſs before any ſuch magiſtrate or juſtice, forfeit not exceeding 
rol, nor leſs than 408, unleſs the party charged with ſuch offence 
ſhall make it appear to the ſatisfaction of ſuch magiſtrate or juſtice, 
that ſuch mixture or ingredient was not brought or lodged where 
the ſame was ſeized, with deſign to have been put into any meal or 
flour, or to have adulterated the purity thereof; but that the ſame 
was there for ſome other lawful purpoſe. And it ſhall be lawful for 
ſuch magiſtrate or juſtice, out of the forfeiture when recovered, to 
cauſe the offender's name, place of abode, and offe ce, to be pub- 
liſhed in ſome news-paper printed or publiſhed in or near the 
county, city, or place, where ſuch offence ſhall have been com- 


mitted. ſ. 30 


32. If any perſon ſhall obſtruct or hinder ſuch Penalty of 
ſearch, or the ſeizure of any bread or ingredients obſ/irud}ing _ 
as aforeſaid ; he ſhall forfeit not exceeding 5l, nor ſearch. 
leſs than 20s. ſ. 31. e ELSE 
33. No perſon who ſhall follow or be concerned Perſon in- 
in the buſineſs of a miller, mealman, or baker, tereſted not to 
ſhall act as a magiſtrate or juſtice in the execution a4 as @ magiſ- 
of this act; on pain of Sol, to him who will in- zrate. 
form and ſue fer the ſame in any court of record 
at Weſtminſter. ſ. 32. 8 3 5 | bh 

34. If any perſon who ſhall follow the trade of Fourneyman 
a baker, ſhall make complaint to any magiſtrate or offending. 
juſtice; and make appear to him by the oath of ONE 
any credible witneſs, that any offence which he hath been charged 
with, and for which he ſhall have paid any penalty by this ac, 


= ſhall have been occaſioned by the wilful neglect or default of any 
W journeyman or other ſervant employed by him; ſuch magiſtrate or 


juſtice ſhall iſſue his warrant to bring ſuch journeyman or ſervant 
before himſelf or any magiſtrate or juſtice of the place where the 
offender can be found; and on his being apprehended and brought 
before ſuch magiſtrate or juſtice, the ſaid magiſtrate or juſtice fhall 


WF cxamine into the matter of ſuch complaint, and on proof thereof 


upon oath ſhall under his hand adjudge and order what reaſonable 
ſum {hall be paid by ſuch journeyman or ſervant to his maſter, hy 
way of recompence for the money he ſhall have paid by reaſon of 
the wiltul negle& or default of ſuch journeyman or ſervant, And 
if he * ſhall negle& or rcfuſe, on conviction, to pay immediately, 
ſuch magiſtrate or juſtice ſhall commit him to the houſe of correc- 
tion, or ſome other priſon, of the place where he ſhall be appre- 
hended or convicted, to be kept to hard labour not exceeding one 
calendar month, unleſs payment thereof ſha!l be made after ſuch 
commitment, and before the expiration of the ſaid term of one 
calendar menth. ſ. 33. „ 5 
35. It ſhall be lawful. for the mayor of London, Manner 

or any alderman thereof, within the ſaid city or convidting ef- 
liverties; and for one juſtice within the ſeveral fenders. | 
counties, ridings, diviſions, cities, towns corpos-%᷑ 
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appearance of the party accuſed; or if he 


B R E A 5. 


rate, boroughs, liberties, or juriſdictions; to hear and determine, 


in a ſummary way, all offences againſt this act; and for that pur. 


poſe to ſummon before him the party accuſed ; and if he ſhall ng 
appear, or offer ſome reaſonable excuſe for his default, then on 
oath made of the offence by one witneſs, ſuch magiſtrate or ju. 
tice ſhall iſſue his warrant for apprehending the offender : And on 

Pall not appear, on no- 


tice being given to or left for him at his uſual place of abode ; or ;f 


he cannot be apprehended on a warrant granted againſt him a 
aforeſaid ; ſuch magiſtrate or juſtice ſhall proceed to inquire of the 


offence, and to examine any witneſs or witneſlcs who ſhall be cf. 


tered on either ſide upon oath ; and ſhall convitt or acquit the 


party accuſed: And it the penalty, on ſuch conviQion, ſhal 


not be paid within 24 hours after ſuch conviction ; ſuch magiſtrate 
or juſtice ſhall iſſue his watrant direQed to any peace officer t 
make diſtreſs ; and if any offender ſhall convey away his goods ot 
of the juriſdiction of ſuch magiſtrate or juſtice, or ſo much theres 


that the penalty cannot be levied, then ſome magiſtrate or juſtic, 


within whoſe juriſdiction the offender ſhall have removed hi 
goods ſhall back the ſaid warrant, and thereupon the penalty ſhal 
be levicd by diftreſs; and if within five days the forfeiture ſhall no 


be paid, the diftreſs ſhall be appraiſed and iold, rendring the over. 


plus after deducting the forfeiture and the cofts and charges of th: 
proſecution, diſtreſs, and ſale ; which charges ſhall be aſcertained 
by the magittrate or juſtice before whom the offender was convis- 


cd, or who backed the warrant, if either of them ſhall continu: 


*256 


alive, and if not, then by ſome other magiſtrate or juſtice when 
the offender was convicted; and for want of ſuch diſtreſs, ever; 
ſuch magiſtrate or juſtice within whoſe juriſdiction ſuch offender 


ſhall refide or be, ſhall on application of the proſecutor, and proof 
made of the conviction and * non-payment of the penalty and 
charges, commit ſuch offender to the common gaol or houſe of 
correction of the divifion or place where the offender ſhall be found, 
there to remain for one calendar month from the time of ſuck !? 


commitment, unleſs payment ſhall be ſooner made. 


+436: 
And if it ſhall be made out on oath, to the ſatisfaction of any 


magiſtrate or juſtice, that any one is likely to give material evi- 


dence on behalf of the proſecutor or of the perſon accuſed, and 
will not voluntarily appear to be examined ; ſuch magiſtrate or 
juitice ſhall iſſue his ſummons to convene ſuch witneſs before him, 
at ſuch reaſonable time as in ſuch ſummons ſhall be fixed: Andit 
any perſons fo ſummoned ſhall neglect or refuſe to appear, and no 
juſt excuſe ſhall be offered for ſuch negle& or refuſal, then 
{after proof upon oath of ſuch ſummons) fuch magiſtrate or juſtice 
mall iſſue his warrant to bring ſuch witnels before him; and if on 
his appearance, or on being brought before ſucli magiſtrate or jul- 


tice, he ſhall refuſe to be examined on oath, without offering anf 


juſt excuſe for ſuch refuſal, ſuch magiſtrate or juſtice may commit 
him to the public priſon of the county, city, or other diviſion, 
nich the perſon fo refuſing to be examined ſhall be, there to te. 

| | | f mall 
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main not exceeding 14 days, nor leſs than three, as ſuch magiſ- 
trate or juſtice ſhall direct. ſ. 35. 

6. And the conviction ſhall be in the form or Form of the 
o the effect following: ont is. 


— To wit. PE it remembered, that an this — day of 
| in the year of the reign of 
A. O. is convifled before me one of bis majeſty's juſtices of 
the feace for the ſaid county of = for — = end I do adjudge 
him to pay and forfeit for the ſame the ſum of —. 
Given undir my hand and ſeal the day and year afereſaid. 1. 36. 


37- By a general clauſe in this ſame act, ſ. 34. Application of 
All penalties and forfeitures, when recovered, the forfertures. 
= {hall be paid to the informer. 55 
But by the 32 G. 2. c. 18. Such of the penalties by the afore- 
W (aid act, as thereby are not particularly diſpoſed of, ſhall be one 
WT moicty thereof, where any offender ſhall be convicted by confeſſion, 
or oath of one witneſs, to him who ſhall inform and proſecute ; 
and the other moiety thereof, and allo all penalties and forfeitures 
incurred on the weighing, trying, or ſeizure of any bread by any 
magiſtrate or juſtice, ſhall be applied for the better carrying“ the & 
{aid at into execution, as ſuch magiſtrate or juſtice ſhall think fit. 
238. No certiorari ſhall be granted, to remove Certiorari. 
any conviction, or other proceeding had thereup- | 


4 
2 


on. 318. 2 e, 29. ſ. 37. 

2309. If any perſon convicted ſhall think himſelf Appeal. 
agsrieved, he may appeal to the next ſeſſions, | 
nd the execution ſhall in ſuch cafe be ſuſpended ; ſuch perſon 
onvicted entring into recognizance, at the time of the conviction, 
9p Ith two ſufficient ſureties, in double the ſum which he ſhall have 
been adjudged to forfeit, upon condition to proſecute ſuch appeal 
vith effect, and to be farth-coming to abide the judgment and de- 
ermination of the juſtices at the ſaid ſeſſions, who ſhall finally de- 
ermine the matter of the ſaid appeal, and award ſuch coſts as to 
hem ſhall appear juſt and reaſonable, to be paid by either party: 
and if the conviction ſhall be affirmed, the appellant ſhall imme- 
Lately pay down the ſum adjudged, together with ſuch coſts as 
he juſtices in their ſaid ſeſſions ſhall award; and in default of pay- 
nent thereof, any two ſuch juſtices, or any one magiſtrate or juſ- 
ice. having juriſdiction in the place to which ſuch appellant ſhall 
ape or where he ſhall reſide ſhall commit him to the common 
xaol of the county, city, diviſion, or place, where he ſhall be ap- 
rehended, until he ſhall make payment of ſuch penalty and of the 
oſts and charges which ſhall be adjudged on the conviction, to the 
niormer: But if the appellant ſhall be diſcharged, reaſonable coſts 
ll be awarded to him againſt the informer, who would in caſe 
| ſuch conviction have been intitled to a ſhare of the penalty ; and 
D d 2 which 
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which coſts mall and may be recovered by the appellant againſt 
ſuch informer, in like manner as coſts given at the ſeſſions are re. 
coverable. 1. 38. 

Provided, that if the conviction ſhall be within fix days before 
the teffions, the party on entring into ſuch recognizance as atore. 
ſai, ſhall be at liberty to appeal, either to che then next, or to the 
next following ſeſſions. ſ. 39. 

40. Every action Seh cball be brought agu nſt 

Indemnity ef any magiſtrate, juſtice or peace officer, for any 
perſons froſe- thing done under this af, ſhall be commence! 


cuted for any within fix months, and la d in the proper count; 
thing done on and the act of the 24 G. 2. c. 44. ſhall extend to 
this att. ſuch magiſtrate or juſtice acting under this act. 


And no action ſhall ke commenced againſt ſuch 
peace r till ſeven days after notice in writing thall have been 
given to or left for him at his uſual place of abode by the proſecu- 
* tor's attorney; which notice ſhall contain the name and place of 

258 abode of the perſon * intending to bring ſuch action, and alſo of 
his attorney, and likewiſe the cauſe of aQion : and ſuch peace cf- 
ficer may within the ſaid ſeven days :ender ſatisfaction; and if the 
ſame is not accepted, the deiendant may plead ſuch tender in har 
of the action, together with the general iſſue or any other plea 
with leave of the court; and it the jury ſhall find the amends ten- 
dred to have been ſufficient, or if the plaintiff ſhall be nonſuit, or 
diſcontinue, or judgment be given for the dctendant upon demvr- 
rer, or if the action be brought after the time limited, or not with- 
in the proper county, the jury ſhall find for the defendant, and he 
ſhall be intitled to his coſts ; but if the jury ſhall find, that no ſuch 
tender was made, or not ſufficient, or ſhall find againſt the de— 
fendant on any plea plcaded, they hall give a verdict for the piain- 
tiff, and ſuch damages as they ſhall think proper, and the plaintiff 
ſhall thereupon recover his cofts againſt ſuch defendant. f. 40. 
And other perſons ſued for any thing done on this act, may plead 
the general ſue ; and if 1 recover ſhall have treble coſts 
f. 41. 
41. provided always, that no perſon ſhall he 
Limitation of convicted for any of the aforeſaid offences, unleſs 
eticns. the proſecution be commenced within three days 
| after the offence committed. ſ. 42. 
4432. Provided alfo, that nothing herein ſhall ex- 
Saving of the tend to prejudice any right or cuſtom of the city 
richt of others: cf London; or cf the lord of anv leet ; or clerk of 
the market; or the dean of Meſiminſtr, or high 
ſte ward of N ſtminſter or his deputy ; or of the univerſities. 1.43 
44, 45 
Note, the reaſon why the indemnifying ſtatute of the 24 G. 2. 
r here particulaily mentioned, ſeems to be upon the account 
of ſuch u. giſtrates or chief officers "who are empowered to act in 


fetting the affize, and otherwiſe carrying this act into ercen 
that 
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that are not juſtices of the peace; as for inſtance, the court of 
mayor and aldermen, in moſt of the boroughs and towns corporate, 
conſiſteth of perſons ſome of whom are not juſtices; and in others, 
eſpecially the more ancient, not one of them is a juſtice of the 
peace, (the corporation having been eſtabliſhed before there were 
any juſtices of the peace in the kingdom :) but yet they are enabled 
ſpeedily to proceed in this and in n.any other inſtances by act of par- 
lament. Which obſervation is applicable alſo to the power herein 
given to them, to iſſue precepts, to examine upon oath, and the 
like 3 which power is implied in the general office of a juſtice of 
the peace, but is not applicable to thoſe others, without ſpecial _ 
words granting the ame. * So alſo it was neceſſary for the act to * 259 
be particular, with regard to the indemnification ot conſtables and 
others acting under ſuch warrants ; as alſo of the meal weighers, 
clecks of the market, and others appointed to make returns of the 
W pric: of grain, flour, and the like, who are not under the gene- 
nal protection of the law for their proceedings in theſe matters, and 
therefore require an expreſs declaration in the act itſelf, of their 
authority and privilege in this reſpect. = | 

43. All that hath been ſaid above, as to the Proceedings 
price and weight of bread, and the like, proceeds where the af- 
upon the ſuppoſition of an aſhze being ſet. By fize bath not 
the 3 G. 3. c. 11. regulations are made altho' no been ſet. 
aſſiz e is ſet, and further proviſions are enacted as | 
followeth : _ „ os 5 

No loaf or loaves of bread, called or deemed aſſize loaf or loaves 
in the table of the afſize and price of bread in the act of the 31 G. 
2. and the weight of which varies according to the variation in the 
price of grain, ſhall be made for or expoſed to ſale, in any place 
W where loaves called prized loaves in the ſaid tables ſhall be allowed 
do be fold at the {ame time; that is to ſay, no aſſize loaves of the 
price of three pence and prized loaves called halt quartern loaves, 
nor aſſize loaves of the price of fix pence and prized loaves Called 
quirtern loaves, nor aſhze loaves of the price of twelve pence and 
prized loaves called half peck loaves, nor aſhze loaves of the price 
of eighteen pence and prized loaves called peck loaves, ſhall at the 
ſame time in any place be made for or expoſed to ſale, to the end 
that unwary perſons may not be impoſed on by buying aſſize loaves 
tor pr:zed loaves, or prized loaves for aſſize loaves; on pain that 
every perſon offending ſhall forfeit not exceeding 40s, nor leſs than 
ff.. os Wo 8 3 1 8 7 | 

And the juſtices in their general, quarter, or petty ſeſſions, may 
from time to time appoint, which of the ſorts of aſſize or prized 
loaves, and what other ſorts of bread, and what ſorts of grain, 
Hall be allowed to be made and ſold within their juriſdiction or any 
part thereof; their order to he entred in a book, which may be in- 
ip:Qed by the makers of bread for ſale at all ſeaſonable times of the 
day without fee; and they ſhall cauſe a copy thereof to be put up 
in {ome market or other public town of the place, or elſe to 15 5 

erte 
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ferted in ſome public news- paper circulated there. — Provided, that 
the juſtices ſhall not at any time allow the making for ſale or ſellin 
any ſorts of aſſize bread made of the flour of wheat, other than 
wheaten and houſhold bread, and loaves of white bread of the 
price of two pence or under. ſ. 2, 3. 


* And every maker of bread for ſale ſhall obſerve the ſame pro- 


portion as to weight, as where the aſſize is ſet; that is to ſay, 
every white loaf of the price of 2d or under, ſhall weigh three 
parts in four of the weight of the wheaten loaf of the like price; 
and every wheaten aſſize loaf, of whatever price the ſame ſhall be, 
ſhall weigh three parts in four of the weight of every houſhold al. 


ſize loaf of the like price; and every houſhold aſſize loaf, ſhall 


weigh one third part more than a wheaten aſſize loaf of the like 
price; on pain of forfeiting not exceeding 40s. ſ. 4. 


And every peck, half peck, quarter of a peck, and half quarter 


of a peck loaf, made for ſale of the flour of wheat, and called 


HWWheaten Bread, ſhall be fold in proportion to each other, as to 
price; and the like, as to loaves of Heuſbold Bread, which ſhall be 
told proportionably to each other, and for one fourth leſs than 
Wheaten Bread of the ſame denomination ; on pain of forfeiting 
for every loaf, not exceeding 40s, nor leſs than 10s. ſ. 5. | 
And the weight of every fort of bread made for ſale ſhall be in 


averdupois weight as follows: Every peck loaf, ſeventeen pound: 
| fix ounces ; halt peck loaf, eight pounds eleven ounces ; quarter of 


a peck loaf, four pounds five ounces and a half; half quarter of 2 


_ peck loaf, two pounds two ounces and three quarters; on pain of 
forfeiting for every ounce wanting not exceeding 5s, nor leis than 


Is, and for leſs than an ounce not exceeding 2s 6d, nor leſs than 
6d; ſo as the ſame in any city, town corporate, or within the bills 
of mortality, be brought before a juſtice and weighed before him 
within 24 hours after the ſame ſhall have been baked or found in 
any perſon's cuſtody for ſale, and elſewhere within three days; 
unleſs it he made out to the ſatisfaction of ſuch juſtice, that the de- 


fclency in weight wholly aroſe from ſome unavoidable accident, or 


— 
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was occaſioned by ſome contrivarce or confederacy. 1. 6. 

And no perſon ſhall ſell or offer to ſale any bread of an inferior 
quality to wheat bread, at an higher price than houſhold bread ; on 
pain of forteit:ng not exceeding 20s. ſ. 7. 1 

Every wheaten loaf ſhall be marked with a large Roman W; 
houſhold with a large Roman ; and if any perſon ſhall ſell or offer 
to ſale any ſuch loaf unmarked (except as to ſuch loaves which ſhall 
be raſped by the defire of the purchaſor for his own uſe) ; he ſhall 
forfeit for every ſuch loaf, not exceeding 40s, nor lefs than 105, 
unleſs it ſhall appear to the ſatisfaction of the juſtice to whom com- 
plaint * ſhall be made, that the not marking aroſe from ſome un- 
avoidable accident, or was occaltoned by ſome contrivance or con- 
tederacy. ſ. 8. op | 

And bread made of any other grain than wheat ſhall be marked 
with ſome letter or letters not more than two, as the juſtices in 

| . 8 | | their 
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theit general, quarter, or ſpecial ſeſſions ſhall order, which order 
mall be entred in a book, unto which the bakers may reſo t in the 
day time without fee; and the juſtices ſhall cauſe a copy thereof to 
be put up in ſome market or other publick town or place within 
the diviſion, or otherwiſe to be inſerted in ſome publick news-pa- 
per uſually circulated there : And if the juſtices ſhall negle& to 
make ſuch order, then the baker ſhall mark every ſuch loaf wich 
any two diſtin& capital letters as he ſhall think fit. And every 
perſon who ſhall make or have in his cuſtody for ſale any ſuch loaf 
made of other grain than wheat, which ſhall not be ſo marked, fo 


as the ſame may on view thereof be aſcertained under what deno- 


mination it was made (except ſuch loaves as ſhall be raſped by the 
deſire of the purchaſor for his own uſe) ; fhall forfeit not exceed- 
ing 40s, nor leſs than 5s, for every loaf not ſo marked ſ. 9. 

And it ſhall be lawful for any juſtice, or peace officer authorized 
by warrant of ſuch juſtice, to enter into any houſe, ſhop,. ſtall, 
bakehouſe, warehouſe, outhouſe, or other place, of or belonging 
to any baker or ſeller of bread ; and to ſearch, view, weigh, and 
try all or any bread which ſhall be there found: And if any bread 
ſhall, on any ſearch or trial by any juſtice, or on proof made be- 
fore him by the oath of one witneſs, be found to be deficient in 


W weight, or not truly marked, or deficient in the due baking or 


working thereof, or wanting in the goodneſs of the ſtuff, or made 
with any mixture of meal or flour of any other grain than the ſame 
ſhall import to be made with, or with any larger or other propor- 


tion of any other grain than what ought to be put therein, or with 
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51 any mixture or ingredient which by the aforeſaid act ought not to 


put therein, or with any thing in lieu of flour which ſhall not be 
the genuine flour the ſame ſhall import to be, or made with any 
lea ven not allowed by the ſaid former act; ſuch juſtice or peace 


officer may ſeize the ſame, and diſpoſe thereof to poor perſons as to 
ſuch juſtice ſhall ſeem fit; and the maker or ſeller, whoſe bread 


ſhall de found wanting in the goodneſs of the ſtuff, or made with 
ſuch undue mixture as aforeſaid, or undue proportion, or made 


with any thing in lieu of flour which ſhall not be the genuine flour 
the ſame ſhall import to be, or“ with any leaven not allowed by * 262 


the ſaid act, ſhall forfeit not exceeding 51, nor leſs than 20s ; un- 
leſs the default ſhall appear to have wholly ariſen from ſome una- 
voidable accident, or ſome contrivance or confederacy. ſ. 10. 
And if any perſon, ſhall obſtruct or oppoſe any ſuch ſearch, or 
ſeizure of ſuch bread ; he ſhall forfeit not exceeding 408, nor leſs 


than 20s. ſ. 11. 


And no perſon, who ſhall follow or be concerned in the buſineſs 
of a miller, mealman, or baker, ſhall be capable of acting as a juſ- 


l [tice in the execution of this act; and if he ſhall preſume fo to db, 


he ſhall forfeit 50l, to him who ſhall inform or ſue for the ſame. C. 
=. | 


Provided, that if ſuch baker ſhall make it appear to any ſuch 


Juſtice, that any offence for which he ſhall have paid the penalty, 


was 


at err or Ae 
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Juſtice ſhall order what reaſonable ſum ſhall be paid by the ſaid q. 
fender by way of recompence ; and if he do not immediatel pay 1 
the ſame, the ſaid juſtice ſnall commit him to the houſe of correc. Wil 
tion or other priſon of the ,lacz where he ſhall be apprehenze, Wi 
there to be k pt to hard labour for any time not exceeding one c 
lendar month, unleſs payment be ſooner made. ſ. 13. | 
And one juſtice may hear and determine offences in like manne 
as by the ſaid former act. ſ. 14, 15. | 
And no certiorari ſhall he granted, to remove any conviction d 
other proceedings had thereupon. ſ. 17. 5 
With like liberty of appeal as by the ſaid former act. ſ. 15 
of iy perſons convicted on this act, ſhall not be proſecuted fo 
the ſame offence under any other law. ſ. 23. Fo. 1 
And all penalties and forfeitures on this act ſhall go, half toth 
informer, and half as the juſtice ſhall order for carrying this add in. 
to execution. ſ. 24. | „5 5 
Finally, it is provided, that nothing herein ſhall extend to the 
univerſities. ſ. 25. VöVöVH⸗y go vl Ot, 
44. By the 13 G. 3. c. 62. Whereas by ti: Wl 
Concerning 31 G. 2. c. 29. and 3 G 3: c. 11. only two ſorts q 
ſtandard wheat. bread made of wheat are allowed to be made {« Wil 
en bread, ſale, that is to ſay, Wheaten and Houtſhold ; ani 
whereas according to the ancient order and cul: 
tom of the realm there hath been from time immemorial : 
STANDARD WHEATEN BREAD, being the whole produce of th: 
wheat whereof it was made: it is therefore enacted, that from 
henceforth a bread made of the flour of wheat, which flour, with- 
out“ any mixture or diviſion, ſhall be the whole produce of the 
grain, the bran or hull thereof only excepted, and which ſhall 
weigh three fourth parts of the weight of the wheat whereof it ſhal 
be made, may be made and ſold, and ſhall be called and under- 
ſtood to be a ſtandard wheaten bread. f. 1. 
And the maker ſhall mark every loaf thereof with the capital let. 
ters S. W. and the ſame may be made and fold, altho' no aſſize be 
ſet, of the weight and in the proportions following; viz. Tha Wi 
every ſtandard wheaten peck loat ſhall weigh 17lb 6 oz averdupo!s; Wi 
every half peck loaf 8lb 110z; and every quaitern loaf 4b 5502: 
And every pecs loaf, half peck loaf, and quirtern loaf ſhall always 
be ſold as to price in proportion to each other reſpectively: And that 
when wheaten and houtſhold bread, made as the law direQs, ſhall be 
fold at the ſame time, together with this ſtandard wheaten bread, 
they be ſold in reſpect of and in proportion to each other as follon: 
eth: namely, That the ſame weight of wheaten bread, which 
coſts 8d, the fame weight of this ſtandard wheaten bread ſhall cok 
7d, and the ſame weight of houſhold bread ſhall coſt 6d, 1 | 
| | : e ſtandar 
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ſtandard wheaten aſſized loaves ſhall weigh equal to 8 wheaten aſ- 
fized loaves, or to 6 houſhold afſized loaves ef the ſame price, as 
near as may be. ſ. 2. 1 | 

Provided, that the ſaid ſtandard wheaten bread ſhall not be made 
into or expoſed to ſale as prized loaves, at one and the ſame time, 
together with aſſized loaves of the ſame ſtandard wheaten bread. 
Sad the magiſtrates may, whenever they think proper, fix the 
_— of this ſtandard wheaten bread, according to the following 
tables: 5 8 3 


Vor. I. %% on 
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Or the Ass 12 E table of ad wheaten bd 


The firſt column contains the price of the buſhel of wheat, 
Wincheſter meaſure, from 2s 9d to 14s 6d the buſhel, the allow- 
ance of the magiſtrates to the baker included: 'The other columns 
contain the weight of the ſeveral loaves. | 


[| 
l Small Bread. || Large Aſſize Bread. 
1 | Price of 
| 2 buſhel . | | | | 
y of wheat || Penny, Two Pence.|| Sixpence. | Twelve | Eighteen 
| wiki tj - | — | ee | 
s. d. || oz. dr, Ib. oz. dr. Ib. oz, dr. Ib. oz. dr Ib. oz. dr. 
l 2 9 as 13-2: 9]Þ 9. 7 11118-15518: 7 © 
3 © 23 :3 [2:14 5} 8 11-0 117-6 1166-11 
1 33 Ut © 1:4 10 14 8 0 5 16 O 11124 1 
3 „ % 4 72 7 314 14 522 5 8 
49 148. 9-44 $1 6 15-4 $13 14 - 3390-13 08 
4 0-317 © 3-3 | 6 8 4 113 o 119 8 13| 
1 46 018 © 21 „ 6 7 
14 6 15 7-17.74 4 5 12-11. 11.9 £17 6 1 
49 1114 0,113 64 5-75-13 jr0-15-1e90Þ--7 7 
. | | ; | | FA Es. | p 
5. / [13-14 43 11-1305 3 7J10 619165 10 4 
5 3 1] 33. 4-1 3 % 0 4 15 71 9 14-1404 14 5 
i $ 1210 | 1 9 4 || 41113]9 717/014 3 8 
PH 12 1 |1 8 3][4 8 29 1 113 9 10 
6:0 12 9.4173] 4 $ $49 1- 003-09 
6 3 11:2 ͤ „„ 6 „ i, 
6 6 10 11 |1 5.614 0-:4180: x5 «a8 
6 9 ie cc 1r.410Þ 313133 75-11 aH7.:0-8; 
7 0 915 5 , 8-384 
2 9 9 % 3 9.84] 7- 3. ie :9 
37 © 9 4 2 9 3 7 10 6 15 qito 6 13 
7 9 9 0 1 15 3 6:13 ii ichn 
8 0 | 8 11 1 6 3 4 26 8 4/9 12 7 
3 3 e, 239-350 
8 6 || 8 3 5 631 116 2349 3-3 


| Large Aſſize Bread. 


Small Bread. Z 
Price of 
the buſhel 


of wheat 9 e a CREST, 
and baking. || Penny. Two Pence.] Sixpence, | Twelve | Eighteen | 
on RE ; Pence. 4 Pence. 4 | 


|| oz, dr. | 1b, oz. dr. || Ib. oz. dr. | Ib. oz. dr. | Ib. oz. dr. 
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Or the yk ICE table of ſtandard wheaten bread. 


I be firſt column contains the price of the buſhel of wheat, allow- 
ance to the baker included : The other columns contain the Prices . 
of the ſeveral . 


| Price of MY 13 | Price of | 7 
| the buſhel [Quar- Half | Peck ; the buſhel Quar- Half Peck | 
b of wheat tern [Peck | Laat. || of wheat tern | Peck | Loaf, 
1 and baking. | Loaf. | Loaf. | and baking, | Loaf. |Loaf.| 
6 Ss. d. . d. 8. d. IS. "I S. d. s. d. 8. d.] s. d. 
8 2 @ 16. 2% 510 11 | 3 9 10 331 -$4{ 2 11 
3 6 | 38 7] 2|| 9 6 |» of! 7|3 2 
3-4 3.20" 581 9 9 17 907: 10 3-73- 
49 0:41 Pp 4+Þ +0 8 Ji $13. 4 
F 4510 82 | $S {10 3. :-J? 1041 8 * 8 
f 4 6 20 9 1 6 | 10 6 ©) 102 1 9 3 6 
I 1 4310 40 7 | * 9 0 1021! S373} 
; 6:0 s lo 10 f 8 1 o 16 11 1*-16 1:4 -$-: 
'S 3 52 100% gf} 12 3 ſo 11211 104 3 9 
3 52/0 11 f 10 [11 © fe T13]t 113 10 
10 $319 112011111 9 [o 1134/1 114) 3 11 
$: 0 : %% FF 
6 3 þ Sil ot 1 12 3 ft offs i 
a | ; N | . # | 5 
6 6201 „ 13 6 n OFF 
6 9 j 64% 13]2 3] 12 9 02} 1204 3 
Fo 2 I: 2 * „ TY WD 
24 758 28j2 5} 23 3 13/2 24] 4 5 
7 6 74] 32 613 6 #12 314 © 
Ter A n A 33] 4 7 
g 0 o 8 [1 4 2 8 | 14 0 RATS | 22 4 4 8 | 
8 3 jo 86zj1 42/2 9 14 3 f 9 
8 6 jũo 821 5 a 10 [ 14 6 Ii 23/2 5 1410 
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| be liable to all the penalties of the farmer acts; Provided, 
t if any information be laid againſt a baker, for making, mark- 
Or expoſing to ſale any bread purporting to be the ſtandard 
eaten bread aforeſaid, made of flour, not being the whole pro- 
=. of the wheat, the bran or hull thereof only excepted, and 
ighing three fourth parts of the weight of the wheat whereof 
was made, and ſhall prove that he bought the ſaid flour, as and 
ſuch flour, of the miller or mealman, naming his name and 
ce of abode; in ſuch caſe, the baker ſhall be acquitted, and 
e miller or mealman ſhall forfeit as in the caſe of adulterating 
mn, meal, or flour, by the ſaid at of 31 G. 2.1. 5, 6. 
And when the magiſtrates have ſet the aſhze of the ſaid ſtand- 
Wd wheaten bread ; they may, if they think proper, omit ſetting | 
e aſſize of any other fort of bread. ſ. 7. . 
And the juſtices at any general quarter ſeſſions may prohibit for 
ree months (unleſs they fhall ſee cauſe ſooner to revoke the pro- 
bition, which they may do at any adjourned quarter ſeſſions t 
y ſpecial ſeſſions) the makers of bread for ſale, for making or 
pofing to ſale any other one or more ſorts of bread, pur port ing to 
eof a ſuperior quality, and fold at a higher price, than the ſtand- 
ad whcaten bread aforefaid. Provided, that no ſuch order of pro- 
i bition ſhall take place, until one kalendar month at leaſt aſter 
ee date of the making thereof. And ſuch order ſhall be entred 
the faid juſtices in a book, to be inſpected by the bakers at all 
1 Faſonable times in the day time without fee. And the juſtices 
all cauſe, a copy of ſuch order to be put up in ſome market or 
ther publick town within the diſtrict, or ſhall cauſe the ſame to be 
nſerted in ſome publick news paper publiſhed within ſuch diftria. 
And provided, that the bakers may have an opportunity, whilſt 
Wc ſaid prohibition is under confideration, of offering to the juſ- 
ices their objections againſt it. ſ. 8, 9. 3 
Provided alſo, that nothing herein ſhall extend to prevent the 
magiſtrates or others who have power to ſet the aſſize of bread, 
from allowing (even during the time of ſuch prohibition as afore- 
721d), if they think fit, any white loaves or wheaten loaves of the 
price of one penny or two pence to be made and told, ſo that they 
be made, marked, and fold, according to the regulations of the 
W aflize table of the 31 G. 2. ſ. 10. 8 

| And wheieas in many places, the inferior claſſes of people are 


| 7 
1 
56 
1 


HE cheaper fort than the ſtandard wheaten bread aforeſaid; therefore 
Tt {h.4]! be lawful for the biker to make and ſell ſuch inferior and 
coaricr bread, provided he ſell the ſame at a price under. that of 
| houſhold bread, as directed by the ſaid ac of 31 G. 2. (altho' no- 
thing in this act extends to ſetting any aſſize thereon.) But if he 
ſells ſuch inferior or coarſer bread by weights and prices whereat 
the houſhold bread atoreſaid is at that time aſſized; he ſhall be lia- 
| ble to the ſame penalties as bakers for any miſdemeanor in making 

| and ſelling any other ſort of bread. ſ. 11, 12. | 
| e Provided 


And the bakers and ſellers of the ſaid ſtandard wheaten bread 267 


uſed to be ſupplien with hread made of wheat, “ of a coarſe and“ 268 ug 
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Provided always, that nothing herein ſhall extend to prejudic, 
any right or cultom of the city of London, or the dean ef the 
collegiate church of Weſtminſter, or the high ſteward of the | 
of Weitminſter, or either of the two univerſities. f. 14, 17. 


A. Information of an undue mixture uſed in makin 
of bread; on the 31 G. 2. c. 29. J 21. 


Weſtmorland. DE it remembred, that this - day 6 
in the - —— year of the reign of —— 
— in the ſaid county, A. I. yeoman, in bis proper perſon, ex- 
bibitcth to me J. P. efquir?, one of his majeſly's juſtices of the peace for 
tbe ſuid county, a complaint and information, and thereby informeth nu, 
that A. O. late of iin the county aforeſaid, baker, on the 
day of [Here ſpecify the time of the offence, 
that the proſecution may appear to he commene d within three days 
after the offence committed, according to the 42d ſection of the 
_ aforeſaid ſtatute] did put into and uſe, in the making of bread to be 
fold, a preparation or mix:ure in which allum was an ingredient, con- 
 trary to the form of the ſtatute in ſuch caſe made and provided; wher:bj 
| the ſaid A. O. bath forfeited a ſum of money, not exceeding lol. ur 
lefs than 4Os ; and thereupon the ſaid A. I. frayeth the judgment of ne 
tbe ſaid juſtice in that behalf, and that he the ſaid A. I. may bave on 
moiety of the ſaid forfeiture, according to the form of the ſtatùte in ſuch 
| eaſe made; and that the ſaid A. O. may be ſummened to anſwer the fre. 
miſſes before me the ſaid juſtics, e. e 


Summons thereupon. 


Weſtmorland. | To the conſtable of — 


HERE As complaint and information hath been exhibited before me 
* 269 J. P. eſguire, one of his majeſty's * juſtices of the peace for the 
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ſaid county, by A. I. yeoman, that A. O. late of —- in the county 
aforeſaid, baker, on the day of | in the | 


year of the reign of did put into and uſe, in the making of 
| bread to be ſold, a freparation or mixture in which allum was an in. 
gredient, contrary to the form of the flatute in ſuch caſe made and pre. 
vided : Theſe are therefore to require you forthwith to ſummon the ſaid 


A. O. to appear before me at — en b day f 
at the bour of —— in the fore noon of the ſame day, then and there 


10 


B R E A_.D. 


f anſwer to the ſaid information ; And be you then there, to certify 
WW: obat you ſhall bave done in the premiſſes. Herein fail you not. Given 
he dr my band and ſeal, the ———— day of in the year | 


WY If the party ſhall not appear on ſuch ſummons, or offer ſome 
eaſonable excuſe for his default; then on oath made of the of- 
Wh ncc by one witneſs, ſuch juſtice ſhall iſſue his warrant (mutatis 
nutandis) 70 apprebend the offender, and bring bim b. fore the ſaid juſ- 
., to anſwer the ſaid information. | 1 

on the party's appearance; or if he do not appear, then on 
roof of the ſummons being given to him or left at his uſual place 
r abode ; or if he cannot be apprehended by warrant as aforeſaid; 
Wc juſtice may proceed to hear and determine the offence. Fo 


— 


4 


: he form of the conviction, by the words of the ſta- 


tute, ſhall be as follows. 

f | 

- ME\Vcſmorland, DE it remembered, that on this ——— day of ——— 
4 wrt. in the —— year of the reign of —— A. O. is con- 
ede before me J. P. eſquire, one of bis majeſty's juſtices of the peace 
n tbe /aid county, for putting into and uſing in the making of bread to 
%%, a freparatien or mixture in which allum was an ingredient : 
de adjudge bim to pay and forfeit for the ſame, the ſum of five 


ounds. Gi ven under my band and ſeal the day and year aforeſaid. 


arrant of diſtreſs, on non-payment of the penalty 
within 24 hours after his conviction. 


Veſtmorland. ſ To the conſtable of 


ORASMUCH as A. O. late of —= — in the county afore- 

faid, baker, was on the -————— day of — duly convitted * 
ee me J. P. eſguire, one of bis majeſiy's juſtices of the peace * fer the % 2 
county, by tbe oath of A. W. a credible witneſs, for that the ſaid © 72 
. O. on the ———— day of — did put into and uſe, in the 
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nak ing of bread to be ſold, a preparation or mixture in which allum was 
n ingredient, againſt the ferm of the ſlatute in ſuch caſe mate and pro- 
ided ; by reaſon whereof, 1 did aljudge and have adjudged bim to pay 


and 


3 2 K 4 n 


aud forfeit for the ſaid offence the ſum of 51, io be diſtributed as i; he 
aſter mentioned And whereas it appears to me, that the ſaid jun, , Z 
any fart thereof, is not yet paid: I do tber fore hereby authorize vi 
require you, forthwith to make diſtreſs of the goods and chattels of biy Y 
the ſaid A. O. and if within the ſpace of five days next after ſuch dir 1 
by you taken, the ſaid ſum of 51 ſhall not be paid, that then you dg ca 3 
the ſaid goods by you ſeized to be approiſed and ſold; rendring the am. 
plus to him the ſaid A. O. after deducting the ſaid ſum of 51, and 41 
ſts and charges of the proſecution for the ſaid offence, and of the ſaid Fr 1 
trejs and ſale 3 which cofts and charges I do bereby aſcertain at th; /n 
of Zoc. And out of the ſaid ſum of 51 ſo forfeited as aforeſaid, yi 
to pay one moiety to A. I. yeoman, who informed me of the ſaid offi, 
ond proſecuted to conviction him the ſaid A. O. before me for the ſon 
and the other moiety you are to apply for. the better carrying the aa i 
 ferliament for the due making of bread and for th: other pur foſes thru 
m ntioned into execution, according as I ſhali hereafter give you dir 
ens : And if ſufficient diſireſs cannot be had or found whereufen to H 
the ſuid fum of Il as aforeſaid, you are hereby required to certify the mil 
to me together with the return of this preceft. Herein fail au 
Given under my hand and ſeal, the — day fin tbe - 
year of the reign of — „ „ 
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| | : . 
Return of the want of diſtreſs, indorſed upon ti 
o 1 


Weſtmorland. I A. C. conſtable of ——— in the ſaid county, «os 
. © hereby certify J. P. eſquire, one of bis majeſtys 11 
tices of the peace for the ſaid county, that by virtue of this warran, lt 
have made diligent ſearch for the goods and chattels of the within ne 
tioned A. O. and that I can find no ſufficient goods and chattels of bit 5 
tbe ſaid A. O. whereon to levy the within mentioned ſum of Sl. Miu, 
my band, the = = day of — in the year — a( WH 


Sworn before me the (aid juſtice, 


the day and year aforclaid: :- 


* Commitment ſor want of diſtreſs. 


* 
dd 
KI 
— 


ü 2 To the conſtable of — — in the ſaid count. 
Weſtmorland. ] and to the keeper of the common gaol at 
| in the aid vount'y: 


ORASMUCH as A. O. late of = — in the county air 
aid, baker, T G71 tbe mone am day of ne duly conn 
8 | 0 


I 


- a 


. \ 
before me J. P. eſquire, one of bis majeſty's juſtices Y the peace for the * 
2 rt. „ by 75 oath of A. W. a credible witneſs, for 3 the 
ſaid A. O. on tbekꝛxyqrec— day of —— — did put into and uſe in 
the making of bread to be ſold, a preparation or mixture in which allum 
was an ingredient, againſt the form of the ſletute in that caſe made and 
provided; by reaſon whereof I did adjudge him to pay and forfeit for the 
ſaid offence the ſum of Sl. And whereas on the ——— day - 1 
in the year aforeſaid, 1 40 ny warrant to the conſtable of to 
levy the ſaid ſum of 51 by diſtreſs of the goods and chattels of him the ſaid 
A. O. And whereas it appears me, as well upon the oath of the ſaid 
conſtable of ———— as otherwiſe, that be the ſaid conſtable of = 
bath uſed bis beſt endeavours to levy the ſaid ſum on the goods and chattels 
of the ſaid A. O. as aforeſaid, but that no ſufficient diſtreſs can be found 
whereon to levy the ſame + Therefore I do bereby command you the ſaid 
| conſtable of —— bim the ſaid A. O. to apprehend and ſafely convey 
„ hb: ſaid common gaol, and bim to deli ver to the keeper thereof 22 
_ hr with this precept And I do bereby command yau the ſaid keeper 
be gaol aforeſaid, to receive into your cuſtady in the ſaid gaol him the 1 
id A. O. and bim there ſafely to keep for the ſpate of one calendar 
_ Month from the time of this commitment; unleſs the ſaid ſum of 51, and 
bhbe coſts and charges of the proſecution which I have aſcertained at the 


3 


WW [im of ——— ſpall be ſeoner paid. Given under my band and ſeal, 
: rofl — day of i the year aforeſaid. 7 5 
_ a 2 15 88 
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B. The like proceſs as above may be for bread defici- 
ent in weight, beginning the information, which is 


i the ground work of the whole, thus : 
„ HAT A. O. late of ———— in the county afereſaid, baker, en 
wy + 5 the — day of —— = in the . year of the reign 1 


LE: —— did expoſe to ſale one loaf of bouſhold bread importing to be atwa 
benny loaf, deficient in weight one * ounce according to the affize then and *272 | 
_::r- ſet for the ſaid bread. 8 5 e 


And ſo in other like caſes. 
Breaking gaol. See Priſon breaking. 


Breaking open doors. See Arreſt. 
Brewers. See Exciſe. 


BRIBERY. 


e N AR * 


D RIBERY in a ſtrid ſenſe is taken for a great miſpriſion ot 
one in a judicial place, taking any thing whatſoever, exceft 
14cat and drink of ſmall value, ot any one wha has ta do before 
him any way, for doing his office, or by colour of his office, but 
of the king only; and is puniſhable at the common law by fine 
and impriſonment. 1 Haw. c. 67. e 
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BRICKS AND TILES. 
Duty on Bricks and Tiles. See Exciſe. 


True making 1. Y the 17 Ed. 4. c. 4. Every perfon, Wl 
of tiles. D uſing the occupation of making of tie 
3 called Plain tile (otherwiſe called Thak tile), roo' 

tile or cres tile, corner tile, and gutter tile, ſhall make it good, 
ſeaſonable, and ſufficient, and well whited and annealed. y 

And the earth, whereof any ſuch tiles ſhall be made, ſhall be 
digged and caſt up before Nov. 1, next before they ſhall be made; 
and ftirred and turned before Feb. 1, next following; and not 

wrought before Mar. 1. next after: and the ſame earth, before i 
be put to making of tile, ſhall be duly wrought and tried from 
Kones. 2 ED | 50 

And the veins called malin or marle, and chalk, lying com- 

monly in the ground near to the land convenient to make tile, al. 

ter the digging of the ſaid earth whereof any ſuch tile hall be made, 

ſhall be well ſevered from the earth of which the tile ſhall be made. 

And every ſuch plain tile ſo to be made ſhall be 103 inches long, 

| 6g inches broad, and half an inch and half a quarter thick: Rodi 

| tile or cres tile, 13 inches long, half an inch and half a quarts 

10 | *272 thick, with convenient“ deepneſs : Gutter tile and cover tile 107 in- 
14 ches long, with convenient thickneſs, breadth, and deepneſs. 

4 | And if any perſon ſhall ſet to fale any ſuch tile otherwiſe made; 

| he ſhall forfeit to the buyer double value of the tile, and make fine 

and ranſom at the king's will. To be recovered by action of debt, 

with coſts. —And alſo the juſtices of the peace and every of then 

Ton, may hear and determine offences againſt this act; who ſhall aſſel 

1 upon the offender no leſs fine than for every 1000 plain tiles 58, fo 

88 i | 8 ' | | ever) 


N 
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BRICKS AND TILES. 


every 100 roof tile 65 8d, and for every 100 corner or gutter tile 
25. | | 
And the ſaid juſtices ſhall have power to call bef:re them or any 
of them perſons having expericnce or knowledge in making tile, 
to ſearch and examine the digging, caſting, turning, parting, 
making, whiting, and annealing aforeſaid ; and no perfon ſhall 
put any ſuch tile to ſale before it be ſearched, on pain of forfeiture. / 
And if the ſearcher ſhall find any perſons offending againſt this act, 
they ſhall preſent the defaulters at the next ſeſſions, which thall be 
equal to a preſentment of 12 men. And the fearcher ſhall have of 
WS the tile maker for his labour for every 1000 plain tile fearchet 1d, 
Ws for cvcry 100 roof tile an halfpenny, and for every hundred corner 
and gutter tile a farthing. Searcher neglecting his duty ſhall for- 
feit 10s; and the juſtices may hear and determine the defaults of 
the ſearchers, in like manner as of the tile makers 
2. By the 17 G. 3c. 42. All bricks made for e 
ſale, ſhall, when burned, be not leſs than eight True making 
inches and an half long, two inches and an half of bricks and 
thick, and four inches wide; and all pantiles, not pantiles. 
SS leſs than. thirteen inches and an half long, nine 


inches and an half wide, and half an inch thick: on piin that the 

= maker ſhall forfeit 20s for every roco bricks, and 10s for every 
RE 1000 pantiles. ſ. 1, 2. [Note, the reaſon why no proviſion was 
mwade concerning pbantiles, among the other forts of tiles, by the 
above mentioned act of the 17 Ed. 4. is, becauſe pantiles are a mo- 
„dern invention; long after the date of that act.] 3 RE 

And the ſize of the ſieves or ſcreens for ſifting or ſcreening ſea 
coal aſhes, to be mixed with brick earth in making of bricks, ſhall 


not exceed one fourth part of an inch between the maſhes. ſ. 3. 
: 3. All combinations for inhaneing the price 
of bricks or tiles ſhall be void; and every brick Combinations 


maker or tile maker offending therein ſhall forfeit fe inhance the , ' 
aol, and every clerk, agent, or ſervant, 1ol ; half price. 
to the poor, and half to him who ſhall fue in fx 
. calendar months in one of the courts at Weſtminſter. ſ. 4. 
_ * 4. All other penalties and forfeitures, not here- 1 = 
, in otherwiſe directed, ſhall be recovered before TOE 
g, one juſtice, on proof by confeſſion or oath of one witneſs; to be 
xo! WW (-vicd by diſtreſs, and diſtributed half to the informer, and half to 
te: the poor of the pariſh where the offender dwells: and if ſufficient 
in. Ws {ftreſs ſhall not be found, or ſuch penalties and forfeitures ſhall not 
be forthwith paid, the juſtice ſhall commit the offender to the com- 
je non gaol or houſe of correction for the place where the matter ſhall. 


Mes 
3 


ane Pie, for any time not exceeding two calendar months, unleſs ſuech 
by, enalties and forfeitures, and all reaſonable charges, ſhall be ſooner 
zem | l aid. f. $» | . . 
il XK 2 FOO _ cn 2 75 
fo | The conviction to be In this form, or to the like effect: 
ve 3 . 1885 . 

f DE it remembered, that on the =———— day 0 in tbe year 


of our Lord ———= A. B. is convicted before me C. D. one of bis 
Ff2. majeſty s 


274 


| 


BRIDGES. 


majeſty + juſtices of the peace for the of — - (ſpecifying ; 
the offence, and the time and place when and where the {ame was 
committed, as the ak ſhall be). Given under my hand and ſeal, the 
day and year aforeſaid, 1, 6. 
But, no penalty, in reſpe& of the dimenſions of bricks or tiles, 
ſhall be recovered, unleſs the information ſhall be laid within one 
calendar month after ſale or delivery of the bricks or tiles. ſ. J. 
| 5. Perſons aggrieved may, within four calendar 
Appeal. months after the cauſe of complaint ſhall have 
ariſen, appeal to the general quarter ſeſſions, giv- 
| ing 21 days notice at the leaſt, in writing, to the perſon or perſons 
whole acts are complained againſt; and within eight days after 
ſuch notice entring into recognizance before a juſtice with two ſu- 
reties, concitioned to try ſuch appeal at, and abide the order of, 
and pay ſuch coſts as ſhall be awarded by the court. And the ja 
tices at ſuch ſeſſions, on proof of ſuch notice and recognizance, 
| ſhall hear and determine the appeal in a ſummary way, and award 
ſuch coſts to the party appealing or appealed againſt, as they ſhall 
think reaſonable: And their determination ſhall be concluſive; and 
no order or other proceedings in the premiſſes ſhall be quaſhed (or 
want of form, or removed by certiorari or other proceſs into any o 
his majeſty's courts of record at V. eſtminſtcr, ſ. 8. 
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TOTE; This title treateth only of county bridges: Thot 
; which are under the cognizance of the ſui veyor of the highs 
ways, as being repaired by the ſeveral parithes or diſtricks, are 
treated of under the title Higbꝛucyt. 


= Whn fhall 1 repair. 
II. Power of 4 leet Yo inquire N 

III. Power of the juſtices in ſeſſions. 

IV. Concerning the 200 foot at the end of bridges. 

V. Indiftment of bridges. 

VI. Clarges of repairing. 

PII. Surveyors of the work. 

VIII. Manner of repairing. 

TX. Purchaſing lands adjoining. 

A. C ontracling for a term of years. 
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J. Who 


BRIDGE S 


J. Who fhall repair. 0 


1. By the great charter, 9 H. 3. c. 15. Me town nor freeman 
ſhall be diſtrained to make bridges, nor banks, but ſuch as of ald time 
and of right have been accuſtomed. 3 3 f T7 

And none can be compelled to make new bridges, where never 
any were before, but by act of parliament. 2 Inſt. 701. 3 
2. By the common law, ſome perſons (ſpiritual or temporal, 

corporate or not corporate) are bound to repair bridges by reaſon of 
the enure of their lands or tenements; and ſome by reaſon of pre- 
= /cription only; 8 25 COT be 27 
4 By tenure, by reaſon that they and thoſe whoſe eſtate they have 
in the lands or tenements, are bound in reſpect thereof to repair 
the ſame. 2 Inſt. Joo. 3 1 "aa 
hy reaſon of preſcription only but herein there is a diverſity be- 
tween bodies, politick or corporate, ſpiritual or temporal, and na- 
tural perſons ; for the bodies politick or corporate, ſpiritual or tem- 
WT poral, may be bound by uſage and preicription only, becauſe they 
are local and have a ſucceſſion perpetual ; but a natural perſon can. 
not be bound by act of his anceſtor, without a hen, or binding, 
and aſſets, 2 /aſt. 700. „ 
* 3. If a man make a bridge for the common good of all the ſub- 
| T je ds, he is not bound to repair it; for no “ particular man is 276 
bound to reparation of bridges by the common law, but by tenure 27 
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or preſcription. 2 Iaſt. 701. 3 
And if none are bounden by tenure or preſcription at common 
law, then the whole county or franchiſe ſhall repair it. 2 Inſt. 
17101. e | | | 3 
1 , E. 10 G. 3. K. and the inhabitants of the Weſt Riding of the 
county of Tork. The caſe was, there was an ancient foot bridge 
cover Glaſburne beck in the ſaid Weſt Riding, and. a ford for horſes, 
and another for carriages ; being in the king's common highway, 
leading from Ozly to Colne in the county of Lancaſter. The inha- 
bitants of C/ Aſburne had always repaired the ſaid foot bridge. In 
the year 1743, the inhabitants of Gluſburne aforeſaid, being de- 
_ ous of having a bridge for carts and carriages .over the ſaid 
_ ſtrcm, applied for aſſiſtance to the ſeſſions for the ſaid Weſt Rid- 
ing; and thereupon the juſtices ordered the ſum of 10l to be iſſued 
bor that purpoſe, with a proviſo, that the ſame ſhould not be con- 
_ {frucd to extend to charge the inhabitants of the ſaid Riding, in 
A fe to come, with the reparation of the ſaid bridge or any part 
_ t{©crcof. In purſuance whereof, the inhabitants of Gluſburne afore- 
laid pulled down the ancient foot bridge, and ſold the materials 
thereof, and, received the money for the ſame, and built a bridge, 
about fixty yards higher up the ſtream, in the ſame. highway, for 
foot paſſengers, horſes, carts, and carriages. Which bridge ſo 
built was of publick utility and uſed conſtantly afterwards by all 
Perſons paſſing that road, till the year 1767, when the ſame e 
— | . : carried 
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carried away by a flood. And the queſtion was, Whether the in. 
habitants of the ſaid Weſt Riding were obliged to rebuild the ſaid 
bridge. And, in hehalf of the ſaid Riding, a cafe was cited from 
1 FI Abr. 368. which is as follows: “ If a man ereQs a mill fer 
«© his own profit, and makes a new cut for the water to come to 
FE it, and makes a new bridge over it, and the ſubjects uſe to fo 
cover this as over a common bridge; this bridge ought to be re. 
e paired by him who has the mill, and not by the county, becauſe 
© he erected it for his own benefit.” But the court were clear and 
Unanimous, that the Riding was obliged to repair this new bridge, 
The inhahitants of the county are of common right bound to repair 
all publick bridges, becauſe they are for the benefit of the county, 
By Magna Charta, none ſhall be diftrained to make bridges, but 
fuch as of old time have been accuſtomed. 'I he inhabitants of 
Gluſburne were not bound to make or build this new bridge for cart 
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or carriages : Nor are they obliged to repoir more than they were | 
before bound to repair: And they never “ were bound to repair a 7 
bridge for horſes, carts, and carriages. What they were bound b 
preſcription to repair, was only a foot bridge. "They have built 1 
a quite different bridge, in a different place. The caſe in Roll; | 


Abr. about a mill erected for a perſon's own benefit 1s different, 
There the private emolument continued to the perſon who erected 
it: And it was not reaſonable for him to make the county conti. 
bute to it, whilſt the private benefit continued to himſelf. But this 
bridge for horſes, carts, and carriages was for the common publick 
utility of the county, and therefore is within the rule, that“ ita 
« man builds a bridge, and it becomes uſeful to the county in ge- 
«© neral the county ſhall repair it.” The common law therefore 
attached upon this bridge, and the county ought to repair it. Bur- 
row Mansf. 2594. Black. Rep. 685. % ge Y 
4. By the 22 H. 8. c. 5. Whereas in many places, it cannot 
© be known and proved, what hundred, town, pariſh, perſon, 
«© or body politick ought to repair bridges broken in the highways; 
in every ſuch caſe, the ſaid bridges, if they be without a cityor 
cc town corporate, ſhall be made by the inhabitants of the 
e county; if within a city or town corporate, then by the inhi- 
«« bitants of ſuch city or town corporate; if part be in one ſhire, i 
© city, or town corporate, and part in another, or part within the 1 
& its of a city or town corporate, and part without, the inhabi- 
„ tants of the ſhire, cities, or towns corporate, ſhall repair ſuc 
4 part as lies within their limits.“ ſ. 3. „ 
Bride's broken in the highways] This extendeth only to comma ln 
bridges in the king's highways, and not to private bridges to mills Wl 
or the like; the remedy in which caſe is not by indi&ment but by = 
action. 2 Inſt. 701. | 5 | ? 
Within a ciiy or town corforate] Tt hath been queſtioned, whethe! 
| a borough which hath no bridge within it's own limits, be not li 
ble to contribute to the repairs of a county bridge. I Faw. 225. 
By th: inhabitants) The perſons to be charged by this act 4 
comprehenced under the word inhltants; which word, being tht 
largeſt word of the kind, is needful to be explained: by 
| | | | | | Wo 


[ . * n 5 # v4 IS 2h e WN. A N 3 : ? 1 * n r N N l 8 
# 1 5 999 * 1982 . # = . * . % 3 . JEET 43> LEE , . - P 2 8 £ RW L 7 N 4 . 5 _— N x : I We . - 24 e 
7 D 8 4 . n . n 1 ES *; 2 1 C Rn y 4 * AN 2 8 Fa 2 1 . 1 "3 . [ 5 7 3 3 enn b "2 8 3 * $ . Lek! 2 "ITY - * 
> Sa 2 1 & * * 8 4 4 4 = s 4 x * N 7 4 2 
8 WET 157 > 24.6% 4 <P ys; r * i > ff p 9 * * Wi 1 Fo 8 D 1 PALEY we * - » L 4 e 1 Y 28 In I, 2 5 1 1 1 * 7 4 \ by 2h: 5 
n E . F 1 PFC Ae os . p N LES Toe SE EO SLICE 5 8 — * "er 8 . . = 
— „ „ „ 4-3 eee —_ An; * v5: 3 55 "IS >. B 2 T r ar 5 S 5 3 ww 4, $-ﬀ 5 a 2 2 . - a Lag P 1 3 K. Kar k —_ 
1 7 4 hoy a, 1 7 * 4 21 +» „ — 4 ALE * n I 21 v 22 =, 2 een ne 23 * gt N * by * 1 2 - WOW. 2 STE * \ - * EY | * - 7 7 . . 4 43 2 kay, * pt - 2 
1 —— * „ e « Fay Sc et „ r R n 88333 Nie W is . 1 1 TIE) Pe * 0% 7. ene, 7 1 N 8 4 ci l = X e . F „ 
0 * a F & 2 I" = +4 - 5 - I”; 4. a 4 L 2 > 12 * 5 8 3 « 1 N 1 
. F 0 . ? "55 4 H «FE 4 < : '*. 5 FSR * 44 


n 
a eee 
_ =O * — 4 oy 


'BRIHEES 


Firſt, altho''a man be dwelling in an houſe, in a foreign county, 
city, or town corporate; yet if he hath lands in his own poſſeſſion 
and manurance in the county, city, or town corporate, where the 
decayed bridge is, he is an inhabitant, both where his perſon dwell- 
eth, and where he hath lands in his own poſſeſſion. 0 

* Secondly, If a man dwelleth in a foreign ſhire, city, or town * 
corporate, and keepeth a houſe and ſervants in another ſhire, city, 
or town corporate; he is an inhabitant in each ſhire, city, or town 


* 


corporate within this ſtatute. 

Thirdly, Ex vi termini, every perſon that dwelleth in any ſhire, 
city, or town corporate, tho' he hath but a perſonal reſidence, yet 
he is ſaid in law to be an inhabitant, or a dweller there, as ſervants, 
or the like; but this ſtatute extendeth not to them, but to ſuch 
houſholders who may be diſtrained for non-payment : And it would 
be infinite and impoſſible, to tax every inhabitant being no houſ- 
holder. 5 i | „ 
Fourthly, Every corporation and body politic, reſiding in any 
county, city, or town corporate, or having lands or tenements in 
any county, city, or town corporate which they keep in their own n 
bands and occupation, are ſaid to be inhabitants there, within the 
SE $i ca dT bog 

=_— Fifthly, An infant, that hath houſe or lands by deſcent or pur- 
= chaſc, is liable to this public charge; and fo is the huſband of a 
feme covert. 2 Inſt. 702. | e 
5. A tenant at will of an houſe, which adjeins to a common 


KY 


„ 


bridge, is bound to repair the houſe, ſo that the publick be not pre- 
Wjudiced by the want of repair, although he be not bound to repair 


s to his landlord. L. Raym. $56. 


n 
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5. The freehold of bridges is in him that hath the frecbelg of 
_ ſoil; but the free paſſage is for all the king's liege people. 2 
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5 II. Power of the leet to inquire thereof. 

» my of bridges are preſentable in the leet, or torn. 2 Inſt 
. VVV 5 „ 

Yi 5 . x 5 : . 

i 111. Power of the jufices in ſeſſions. 

It The juſtices, or four of them at the leaſt (1Q.) ſhall have 
not Power to inquire, hear and determine in the general ſeſſions, of 
in 4 all manner of annoyances of bridges broken in the highways, 
. to 25 damage of the king's liege people, and to make ſuch pro- 

| 5 5 and pains upon every preſentment againſt ſuch as ought to 
the * charged to make or amend them, as the king's bench uſually 
1 th, or as it ſhall ſeem by their diſcretions to be neceſſary and 
26, * for the ſpeedy amendment of ſuch bridges.” 22 H. 
tt | Nur 


2279 


county ſhall inquire: but if the franchiſe be a county of itſelf, and 
hath not four juſtices (1 Q.) it is not within this ſtatute, but is | 
to the remedy which it had at common law. 2 Inſt. 702. 


perſons or lands which ought to be charged are in another ſhire ; r 


where the bridge is within a city or town corporate, and the perſon; 
or lands that ought to be charged are out of the ſaid city; the juſ. 


their commiſſion : and if the annoyance be preſented, then to mak: 
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Hur of them at the leaſt] If the bridge be within a franchiſe, Which 
hath not four juſtices, and a ſeſſions of its own, the juſtices of the 


And to make proceſs] Where the bridge is in one ſhire; and the 


tices of ſuch ſhire, city, or town corporate, ſhall have power tg 
hear and determine ſuch annoyances, being within the limits cf 


proceſs into every ſhire of the realm, againſt ſuch as ought to re. 
pair the ſame, and to do further in every behalf as they might do, 
if the perſons or lands chargeable were in the ſame ſhire, city, or 


town corporate where the annoyance is. 22 H. 8. c. 5.1. 5. 


22 H. 8. c. 5.1.9. 


5280 * 2. An indiQment for not repairing a bridge, ought to ſhe# 5 


As the king's bench uſually doth] The preſentment at common lay, 
might be before the king's bench, or at the aſſizes. 2 Inſt. Jol. 


I Concerning the 300 foot at the ends of bridges. 


Such part and portion of the highways, as well within franchiſe 
as without, as lie next adjoining to any ends of any bridges, di- 
tant from any of the ſaid ends by the ſpace of 300 foot, ſhall be made, 
repaired, and amended as often as need ſhall require; and the ju. 
tices, or four of them (1 Q.) ſhall have power to inquire, hear ani Ws 
determine, in the general ſeſſions, all manner of annoyances d 
and in ſuch highways, ſo being and lying next adjoining to an 
ends of bridges, diſtant from any one of the ends of ſuch bridge 
300 foot, and to do in every thing concerning the making, re: 
pairing and amending of ſuch highways, in as ample manner a 
they may do for the making, repairing, and amending of bridges 


J. Indiftment of bridges. 


1. *© No money ſhall be applied to the repair of bridges, until 
« preſentment be made by the grand jury at the aſſizes or (cflions Me 
* of their inſufficiency, inconveniency, or want of reparation. Wl 
12 (3.3. e. 49. . 13 EN ES 
what ſort of a bridge it is, whether for carts and carriages, or ny 
horſes, or for footmen only. I.. Raym. 1175. wg 5 

2. If a man be indicted for that by reaſon of the tenure of <«*l 
tain lands he is bound to repair a bridge, it mult be alledged v 1" 
thoſe lands lie. 2 H. H 181. „ 8 
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4 Any particular inhabitant of a county, or tenant of land 
tharged to the repairs of a bridge, may be made defendant to an 
indiament for not repairing it, and be liable to pay the whole fine 
aſſeſſed by the court, for the default of repairs, and ſhall be put to 
his remedy at law for a contribution from thoſe, who are bound to 
bear a proportionable ſhare in the charge; for the neceſſity of the 

caſe requires the greateſt expedition in caſes of this nature: fot 
bridges being of abſolute neceſſity, are not to lie unrepaired till 
ſuits are determined. 1 Haw. 221 _ | GEN 
5. If a manor be held by the ſervice or tenure of repairing a 
common bridge or highway, and that manor afterwards comes to 
be divided into ſeveral hands; every one of theſe aliences being 
tenants of any parcel, either of the demeſnes or ſervices, ſhall be 
liable to the whole charge, and are contributory among themſelves, 
And tho? the lord of the manor might, upon the ſeveral alienations, 
agree to diſcharge thoſe that purchaſed of him, of ſuch repairs ; 
= yct that ſhall not alter the remedy for the publick, but only bind 
= the lord and thoſe that claim under him. As the whole manor, and 
every part of it, in the poſſeſſion of one tenant, was once charge- 
able with the reparation ; ſo it ſhall remain, notwithſtanding any 
ac of the proprietor: It ſhail not be in his power to apportion the 
charge whereby the remedy for publick benefit ſhould be made more 
== dJiffcult, or by alienations to perſons unable to render it, in reſ- 
dec of the parts which ſhould come into ſuch hands, quite fruſ- 

= trate. 1 Salk. 358. NES "I 53 

CS. It hath been reſolved, that it is not ſufficient for the defend- 
5 - ants to an indictment for not repaiting a bridge, to excuſe them- 
ſelves, by ſhewing either that they are not bound to repair the 


' WE whole, or any part of the bridge, without ſhewing what other 
| WS perſon is bound to repair the ſame z and it is ſaid, that in ſuch caſe 
the whole charge ſhall be laid upon ſuch defendants, by reafon of 
” Wtheir ill plea. 1 How. 221. | 7 

: 3 | 7. It ſeemeth, that no inhabitant of a county ought to be a juror 


or the trial of an iſſue, whether the county be bound to ſuch re- 
aairs or not; and therefore the jury muſt come from ſome adjacent 
Sgcounty. 1 Haw. 222. | | | | . 75 
| * And it ſeemeth that the ſame objection may lie as to the juſ- 281 
eee, where they are (as it may probably happen) all intereſted. In 5 
4 9 hich caſe it ſeemeth that the trial ſha!l be in the next county. For 


* bere an impartial trial cannot be had in the proper county, it 
A all be tried as near to the fame as may be. As in the caſe &f the 


ing and the inhabitants of the county of the city of Norwich, con- 
* Ls 3 county bridge, the trial was in St. Burrow Mates field 
so, : 

Bat by a ſpecial ſtatute, an inhabitant of the county, in ſuck 
4 "© B was be a witn-ſs. 1 Ann. ſt. 1. c. 18. | | | 
w 3 No fine, iſſue, penalty, or forfeiture, upon any preſent- 
nent, of indiftment for not repairing bridges, or the highways 
_ -' the ends of bridges, Hall be returned inte the exchequer, but 
3 74 Vor. I. 8 G e ſhalt 
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<« ſhall be paid to the treaſurer, to be applied towards the ſaid re. 
& pairs, and not otherwiſe.” 1 Ann. ſt. 1. c. 18. \. 4. 
de And no preſentment or inditment ſor not repairing 
„ bridges, or highways at the ends of bridges, ſhall be removed 
« by certiorari out of the county into another court.” 1 Ann, | 
j-6 16 E0--: F 5 
But a certiorari lies to remove an order made by the juſtices, 
concerning the repair of a bridge, purſuant to a private ad of par. 
liament; and the juſtices ought to return the private act upon 
| which their order is founded. Dalt. 504. ö»ññZ 
E. 4 G. 2. A. and the inhabitants of Fland/worth. Upon motion 
to quaſh a certiorari to remove an indictment againſt the defendants 
at ſeſſions, for not repairing a bridge; it was inſiſted, that by the 
1 Ann. c. 18. the certiorari is taken away. To which it was an- 
ſwered, and reſolved by the court, that this act extendeth only to 
bridges where the county is charged to repair; and that where a Ml 
private perſon or pariſh is charged, and the right will come in 
_ queſtion, the act of the 5 & 6 W. c. 11. hath allowed the granting 
a certiorari, And therefore they refuſed to quaſh. Str. 900. 


FT. Charges of repairing. | 


By the 12 G. 2. c. 29. The charges of repairing and amendinr 
bridges, and highways at the ends of bridges, ſhall be paid out 0 
the general county rate. 1. 1. fold ad ns gs oy op 


III. Surveyors of the work. 


The four juſtices in ſeſſions as aforeſaid may appoint two ſur- 
veyors, with ſalaries, to ſee the bridges amended. 22 H. 8. c. 5. 
* And this buſineſs of ſurveying the bridges, for the more con- 
venience, is uſually annexed by the juſtices to the office of the 
high conſtables; for which they have by this clauſe power to al- 
low them ſalaries. „ . f 


VIII. Manner of repatriug. 


= 


1. It ſeemeth to be clear, that thoſe who are bound to repair 
bridges, muſt make them of ſuch height and ſtrength, as ſhall be 
anſwerable to the courſe of the water, whether it continue in the 
old channel, or make a new one. 1 Huw. 221. 1 
2. And perſons are not treſpaſſers, for entring on any adjoining 
lands for repairing bridges, or laying thereon the requiſite mater! 


als. 1 Haw. 221. 
L. Purchaſils 


BRIDGE 8. 


I. Purchaſing lands adjoining. 


The juſtices at their ſeſſions may purchaſe any parcel of land, 
adjoining or near to ary county bridge, for the more commodious 
| enlarging, or convenient rebuilding the ſame, not exceeding one 
| acre, to be paid for by the treaſurer out of the county rates, vl 
order under the hands and ſeals of the ſaid juſtices in their ſaid ſeſ- 
fions 3 which lands ſo purchaſed, ſhall be conveyed to ſuch perſon 
or perſons as the juſtices in the ſaid ſeſſions ſhall appoint, in truſt, 

for enlarging or rebuilding the ſaid bridges. 14 G. 2. c. 33 


A. Contracting for a term of years, 


By the 12 G. 2. c. 29. ſ. 14. When any publick bridges, ram- 
parts, banks, or cops, are to be repaired at the expence of the 
county, the juſtices at their general or quarter ſeſſions, after preſent- 

ment made by the grand jury of their want of reparation, may 

contract with any perſon for rebuilding, repairing, and amending 

the ſame, for any term not exceeding ſeven years, at a certain an- 
nul ſum. 3 8 Ee Ns 

In order to which they ſhall give publick notice of their inten- 

tion of contracting with any perſon, for rebuilding, repairing, 
nd amending the fame. ge | _— 
And ſuch contracts ſhall be made at the moſt reaſonable price 
rv hich ſhall be propoſed by the contractors; who ſhall give ſuffici- 


ent ſecurity for the due performance thereof, to the clerk of the 


* 
* 
4 | 
* 

So 


And all contracts when agreed to, and all orders relating thereto, & 29 3 
all be entered in a book to be kept by the clerk of the peace for . 
lat purpoſe; who ſhall keep the ſame amongſt the records of the 
onty, to be inſpected by any of the juſtices at all ſeaſonable 


nes, and by any perſon employed by any pariſh or place, contri- 
eting to the ſame without fee. 0 


Indictment for a bridge out of repair. 


® county aforeſaid, then and there worn and charged 40 
* for our ſaid lord the king, and the bod of the county aforeſaid, it is pre- 
„„, a à certain common bridge, over the river — commonly called 
eiche, hing and being in the pariſh of | in the county 
„„, in the king's common highway there, leading from the market town. of 
to the market town of — — in the ſaid county, altogether and 


- 


= eſtmorland. f BY the oaths f good and lawful men of the 
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from the time whereof the memory of man is not to the contrary, being a cn. 
mon king's highway for all the lieges and ſubjecte of our ſaid lord the king and 
of his anceſtors, with their horſes, carts, and carriages to go, paſs, ride, and 
travel at their pleaſure, on the — day of | it the 
gear of the reign Of — — Was, and yet is in great decay, broken, and 
ruinous; ſo that the lieges and ſubjects of our ſaid lord the king, upon and 
over the ſaid bridge with their horſes, carts, and carriages could not and canny 
go, paſs, ride, and travel, without great danger, to the grievous damage and 
nuſance of all the lieges and ſubjets of our ſaid lyrd the king, upon and over the 
fame bridge going, paſſing, riding, and travelling, and againſt the peace of tur 
Jaid lord the king, his crown and dignity, | 3 
And that the inhabitants of the county aforeſaid, the common bridge aforeſaid 
(o as aforeſaid being in decay) ought to repair and amend, when, and ſo often 
as it /hall be neceſſary. : C 
 [Or, And that A. O. late of ; in the ſaid county, gentleman, h 
reaſon of his tenure of certain lands lying in the pariſh of —=—— afereſaid 
and elſewhere in the ſaid county, ought to make, repair, and amend the ſaid cms 
mn bridge, as often as and when it Mall be neceſſary.] Ws 


What it is. 1. JI UGGERY (from the Italian bugarone, a 
„ D buggerer, this vice being ſaid to have 
been brought into England out of Italy by the Lombards) is a deteſta- 
ble and abominable fin, amongſt chriſtians not to be named, com- 
mitted by carnal knowledge, againſt the ordinance of the Creator, 
and order of nature, by mankind with mankind, or with brute 
beaſt, or by womankind with brute beaſt. 3 Inſt. 58. 

2᷑. And by the ſtatute 25 H. 8. c. 6. Buggery 
The puniſh- committed with mankind or beaſt is made felony 
ment. without benefit of clergy. And the juſtices of the 
Rot peace may hear and determine the ſame, as in 
caſes of other felonies, _ | „ 
323. Which ſaid ſtatute making it felony gene- 
Principal and rally, there may be acceſſaries both before and af- 
acceſſary. ter. But thoſe that are preſent, aiding and abet- 
ting, are all principals. And altho' none of the 
principals are admitted to their clergy, yet acceſſaries before and 
aſter are not excluded from clergy, 1 H. H. 670. 1 
1 44 If the party buggered be within the age of 
Infants. diſcretion (which is generally reckoned the age 0 
1 14) it is no felony in him, but in the agent wh 


* 
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at if buggery be committed upon a man of the age of diſcretion, 
＋ lady in them both. 3 J. 59. 1 H. H. 670. | 
5. By the articles of the navy (22 G. 2. c. 33.) 
tik any perſon in the fleet ſhall commit the unna- Navy. 
total and deteſtable fin of buggery or ſodomy, 
with man or beaſt ; he ſhall be puniſhed with death by the ſentence 


of a court martial. 


* BURGLARY. 285 


# Offences againſt the houſe of another, which fall ſhort 
of burglary, belong to title Larceny, under the head 
Larceny from the —_ 105 


T. What is burglary. 
II. Puniſhment thereof. 
III. Reward for convicting a burglar, 


I. What is burglary. 


1. IHE word burglar ſeemeth to have been Derivation of 
E-— brought unto us out of Germany by the burglary, 
Caron,, and to be derived of the German burg, a 
3 houſe, and /arron, a thief, probably from the Latin, latro, latra- 

—_— 7. 3 Sg | | | | | 

2. Burglary ** is a felony at common law, in Definition of 
breaking and entring the manſion houſe of burglary. 
“another, in the night, with intent to commit 

( {ome felony within the ſame, whether the felonious intent be 
executed or not.” Hale's Pl. 79. 5 5 
e realing] Every entrance into the houſe by a treſpaſſer, is 
"ot a breaking in this caſe; but there muſt be an actual breaking. 
as if the deor of a manſion houſe ſtand open, and the thief enter, 
his is not breaking. So it is if the window of the houſe be open, 
and a thief with a hook or other engine draweth out ſome of the 
goods of the owner, this is no burglary, becauſe there is no actual 
breaking of the houſe. But if the thief breaketh the glaſs of the 
dow, and with a hook or other engine draweth out ſome of the 


goods 


FUR CLARE 


goods of the owner, this is burglary, for there was an actual break. 


ing of the houſe. 3 Iiſt. 64. 


And Lord Hale lays, theſe ads amount to an aQual breaking; 
opening the caſement or breaking the glaſs window, picking open 
the lock of a door, or putting back the lock, or the leaf of a win. 
dow, or unlatching the door that is only latched. 1 H. H. 552, 

At a meeting of the judges upon a ſpecial verdict, in Januar 


2690, they were divided upon the queſtion, whether breaking open 


the door of a eupboard let into the wall of the houſe was burglary 


or no. Concerning which, Sir Micbael Foſter ſays, with regard 
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to cupboards, preſſes, lockers, and other fixtures of the like king; 
it ſeemeth, that, in favour of life, a diſtinction ought to be mage 
between caſes relating to mere property, and ſuch wherein “ life i; 
concerned. In queitions between the heir or deviſee and the exe. 
cutor, whoſe fixtures may with propriety enough be conſidered as 
annexed to, and parts of the freehold, the law will preſume, that 
it was the intention of the owner, under whoſe bounty the execu— 
tor claimeth, that they ſhould be ſo conſidered; to the end that 


| the houſe might remain to thoſe, who by operation of law, or by 
his bequeſt, ſhould become intitled to it, in the ſame plight he put 


it or ſhould leave it, intire and undefaced. But in capital cafes, it 


| ſeemeth, that ſach fixtures, which merely ſupply the place of cheſts 
a⁊nd other ordinary utenſils of houſhoid, ſhould be conſidered in 


no other light than as mere moveables, partaking of the nature of 


_ thoſe utenſils, and adapted to the ſame uſe. Foff. 108, 9. 


M. 8 G. K. and Gray. One of the ſervants in the houſe, open- 
ed his lady's chamber door, (which was faſtened with a braſs bolt) 


with a defign to commit a rape; and it was ruled to be burglary, 


and the deiendant was convicted and tran{ported. Str. 481. 

By the ſtatute of the 12 An. c. 7. If any perſon ſhall enter into 
the manſion houſe of another, by day or night, without break- 
ing the ſame, with an intent to commit felony, or being in ſuch 
houſe ſhall commit any felony, and ſhall in the night time break 


the ſaid houſe to get out, he ſhall be guilty of burglary, and ouſted 


of the henefir of clergy, in the ſame manner as it he had broken 
and centred the houſe in the night time, with intent to commit 
telony. 5 


M. 4 G. 2. Jeſbua Cornꝛuall's caſe. He was indicted with ano- 


9 

ther perſon for burglary. And upon the evidence it appeared, that 
he was a ſervant in the houſe, where the robbery was committed, 
and in the night time opened the ſtreet door, and let in the other 


priſoner, and mewed him the fide-board, from whence the other 


the caſe were one watches at the ſtreet end, whilſt another goes l 
| | 1 1 | and 


priſoner took the plate : then the defendant opened the door and 
let him out; but the defendant did not go out with him, but went 
to bed. Upon the tria! it was doubted, whether this was burglary 
in the fervant, he not geing out with the other. But afterwards at 
a meeting of all the judges at Serjeant's Inn, they were all of opi- 
nion that it was burglary in both, and not to be diſtinguiſhed from 
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and commits the burglary, which hath often been ruled to be bur- 
glary in both: and upon report of this opinion the defendant was 
executed. Str. 881. | 


And entring] It is deemed an entry, when the thief breaketh the * 9 


houſe, and his body, or any part thereof, as his foot, or his arm, 
is within any part of the houſe 3 or when he putteth a gun into a 


5 window which he hath broken, or into a hole of the houſe which 


he hath made of intent to murder or kill ; this is an entry and 


breaking of the houſe : but if he doth barely break the houſe, -with- | 


out any ſuch entry at all, this is no burghiry. 3 fl. 64. 

In the caſe of George Gibbons, at the Old Builey im June 1752 5 
Gibbons was indicted for burglaty in the dwelling houſe of Jobs 
Allen. It appeared in evidence, that the priioner in the night time 
cut a hole in the window thuiters of the profecutor's ſhop, which 


f : was part of his dwelling houſe; and putting his hand thro' the 
hole, took out watches and other things, which hung in the ſhop 


within his reach : but no entry was proved, otherwiſe than by put- 
ting his hand thro? the hole. "This was held to be burglary, and 


ö ; the priſoner was convicted. Foft. 107, 8. 


If divers come in the night to do a burglary, and one of them 
break and enter, the reſt of them ſtanding to watch, at a diſtance, 
this is burglary in all. 3 Inft. 64. (ey 


Pe manſion houſe) This includes alſo churches, and the wal 
© and gates of a walled town. 1 aw. 103. Br 2 


Mr. Hawkins ſays, all out-buildings, as barns, ſtables, dairy 


houſes, ad oining to a houſe, are looked upon as part thereof; and 
= coniequently burglary may be committed in them: but if they be 
removed at any diitance from the houſe, it ſeems that it hath not 
been uſual of late to proceed againſt offences therein as burglaries. 
I Zaw. 104. e l Fi 


And lord Hale ſays more explicitly, the manſion houſe doth not 


only include the dwelling houfe, but alſo the outhouſes that are 


parcel thereof, as barn, ſtable, cow-houſe, dairy-houſe, if my 
are parcel of the meſſuage, tho” they are not under the fame root, 


or joining contiguous to it; and fo, he ſays it was agreed by all 
he judges : but if they be no parcel of the meſſuage, as if a man 
BY fake a leaſe of a dwelling honſe from one, and of a barn from 
another; or if it be far remote from the dwelling-houſe, and not fo 

near to it as to be reaſonably eſteemed parcel thereof, as if it ſtand 


= - bow-ſhot off from the houſe, and not within or near the curti- 


lage of the chief houſe, then the breaking is not burglary, for it is 


ot a manſion houſe, nor any part thereof. 1 H. H. 558, 9. 


Jo break and enter a ſhop, not parcel of the manſion houſe, in 
which the ſhopkeeper never lodges, but only * works or trades there 
= the day time, 1s not burglary, but only larceny ; bnt if he, or 
3 his ſervant uſuall y, or often lodge in the ſhop at night, it 1s then a 
2 7 houſe, in which burglary may be committed. 1 H. H. 


It 
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It is not neceſſary to make it burglary, that any perſon be actual 
in the houſe, at the very time of the offence committed, 1 Hay, 
103. : EE 

At Newgate ſeſſions, in January 1750, Jabn Nutbrown, and 
Miles Rutbrown were indicted for burglary in the dwelling houſe of 
one Mr. Fakn:y at Hackney, and ſtealing divers goods. It appeared 
by Mr. Fakney's evidence, that he held this houſe for a term of 
years not yet expired, and made uſe of it as a country houſe in the 
ſummer, his chief reſidence being in London + That about the latter 
end of the laſt ſummer, he removed with his whole family to his 
| Houſe in the city, and brought away a conſiderable part of his goods: 
That in November laſt, his houſe was broke open, and in pan 
rifled; upon which he removed the remainder of his houſhold fur. 
niture, except a clock, and a few old bedſteads, and ſome lumber 
of very little value; leaving no bed, or kitchen furniture, or any 

thing elſe for the accommodation of a family. Mr. Fakney, being 
aſked, whether at the time he ſo disfurniſhed his houſe, he had any 
intention of returning to reſide there, declared that he had nat 
come to any ſettled reſolution whether to return or not; but wa; 
rather inclined totally to quit the houſe, and to let it for the re. 
mainder of his term. The fact the priſoners were charged with 
was ſufficiently proved; and was committed about midnight the 
firſt of January laſt. The court was of opinion, that the proſecutor 
having left his houſe, and disfurniſhed it in the manner before men- 


| tioned, without any ſettled reſolution of returning, but rather in- * 


clining to the contrary, it could not, under theſe cireumſtances, 


be deemed his dwelling houſe, at the time the fact was committed; Y 


and accordingly directed the jury to acquit the priſoners of the 


burglary, which they did, but found them guilty of felony in 


ſtealing the clock and ſome other ſmall matters. And they were 
ordered for tranſportation. —And the diſtinction is this: Where the 


owner quitteth the houſe, anime revertendr, it may ſtill be conſiders 1 
ed as his manſion houſe, tho' no perſon be left in it; many eiti- Wt 
zens, and ſome lawyers, do ſo from a principle of good huſbandry, 
in the ſummer, or for a long vacation. But there muſt be an in- 
tention of returning, otherwiſe it will be no burglary. ff. 76, We: 


77 


” 


wolf ſæcketh his prey. 3 Inſt 93 


In the night) Lord Cole ſays, as long as the day continues, Wl 
whereby a man's countenance may be diſcerned, it * is called day; 
and when darkneſs comes, and day light is paſt, fo as by the light 
of day you cannot diſcern the countenance of a man, then it 6 
called night. And this doth aggravate the offence ; ſince the night {al 
is the time wherein man is at reſt, and wherein beaſts run about 
ſeeking their prey. Hence in ancient records, the twylight ws Wl 
fignified, when it was ſaid, inter canem & lupum, (between the dg 
and the wolf ;) for when the night begins, the dog ſleeps, and the 
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At the Lancaſter Lent aſſizes 1771 3 K. and Waddington. There 
was an indictment for burglary, alledging the fa& to be committed 
in the night, but not expreſſing about what hour it was done. 
Mr. juſtice Gould held the indictment inſufficient as for a burglary, 
and directed the priſoner to be found guilty of a ſimple felony only. 
He ſaid, that according to the old doQrine, a burglary might be 
committed at any time between ſun ſetting and ſun riſing; but that 


the rule now eftabliſhed is, that it cannot be committed during the 


crepuſculum,z that therefore it is neceſſary to ſpecify the hour, in or- 


der that the fact may appear upon the face of the inditment to be 

done between the twylight of the evening and that of the morn- 

ing-- N | | | 

* Na Sir William Blackſione ſays, the better opinion 

ſeems to be, that if there be daylight enough, begun or left, to diſ- 

cern a man's face withal, it is no burglary. But this doth not ex- 
tend to moonlight; for then many midnight vurglaries would go 
unpuniſhed : and heſides, the malignity of the offence doth not ſo 
properly atiſe from its being done in the dark, as at the dead of 


when ſleep has diſarmed the owner, and rendered his caſtle as it 
were defenceleſs. 4 Black. 224. | 


PS where the inditment both expreſsly alledges, and the verdict alſo 
finds, an intention to commit ſome felony ; for if it appear, that 


or the like, he is not guilty of burglary. 1 Haw. 105. 

àä However it ſeems the much better opinion, that an intention to 
commit a rape or other fuch crime, which is made felony by ſtatute, 
| and was a treſpaſs only at common law, will make a man 
guilty of burglary, as much as if ſuch offence was a felony at com- 
mon law; becauſe wherever a ſtatute makes any offence felony, 
law. 1 Haw. 105. | | | | 3 1 
BR * //bctber the felonious intent be executed or nat] Thus they are bur- 
BS zlars, who break any houſe, or church in the night, although they 
a take nothing away. And herein this offence differs from robbery, 


what value. 
ont of the houſe, it is alſo larceny ; and if he be acquitted of the 
a burglary, he may notwithſtanding be indicted of the larceny ; for 
a thcy are ſeveral offences, tho? committed at the ſame time. And 
_ ary may be, where there is na larceny ; and larceny may be, 
where there is no burglary. 2 H. H. 246. 


it incidentally gives it all the properties of a felony at common 


night; when all the creation, except beaſts of prey, are at reſt; 
With intent to commit felony] There can be no burglary, but 


| * the offender meant only to commit a treſpaſs, as to beat the party, 
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vbich requires that ſomething be taken, tho' it is not material of 


Where a man commits burglary and at the ſame time ſteals goods - 


You Je . 
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II. Puniflment thereof. 


By the 18 El. e. 7. and 3 W. c. 9. Benefit of clergy 1 15 faber 
away in caſes of burglary . both from the principal, and the accei. 
fary before; but in all caſes of burglary, acceſſaries after muſt har 
their clergy. 2 H. H. 364. 1 Haw. 357, 358. 

But by the 10 G. 3. c. 48. Every perſon who ſhall buy or n. 
ceive any ſtolen jewel or jewels, or any ſtolen gold or |. 
ver plate, watch or watches, knowing the ſame to have been ſtolen, 
ſhall in all caſes where ſi;ch jewel or jewels, or gold or filver plate 
ſhall have been feloniouſly ſtolen, accompanied with a burglary ac. 


tually committed in ſtealing the fame, be triable as well before con. 
viction of the principal felon whether he be in or out of cuſtody, 


as after his conviction; and if ſuch perſon ſo buying or receiving 
ſhall be convicted thereof, he hal be guilty of y and tranl. 
ported for 14 years. 


III. Reward Jo convitiing a LE 


1. It may be obſerved i in the firſt place, that i 
is provided by the 24 H. 8. c. 36. That there 
ſhall be no forfeiture of lands or goods, for killing 


Indemnity fer 
Killing vim. | 


= any ti that attempts to commit burglary. 
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nizance, by the 27 G. 2. c. 3. on paying 6d for the order: except 
in Mijddl:ſex, where the ſaid charges ſhall be paid by the overſee 


N 
* * 


hut beſides this indulgence to a perſon killing ſuch an offender 


in defence of his houſe, there are ſpecial advantages and reward 


tor apprehending and convicting him in due courſe of law; 5 which 


are as follows: 

2. By the 25 G. 2. c. 36. The charges of 
proſecuting and convicting a burglar, ſhall be paid 
by the treaſurer of the county where the burglary 
was committed, on producing to him the order 
* which the clerk 
of aſſize, or of the ed ſhall make out, fot 


haven of 
condicting him 
to be rei bur 


ed. of the covit for that purpoſe, 


the fee of 18. ſ. 11. 
And alſo the charges of poor ts appearing on has recog- 


of the poor where the perfon was apprehended. 


And by the 18 G. 3.c. 19. The court, before whom any perſon 
hath been tried and convicted, or tried and acquitted, in caſe it ſhall 
appear to the ſaid court that there was a reaſonable ground of pro- 


ſecution, and that the proſecutor had bena Ide proſecuted, may 2 
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aer the treaſurer to pay to ſuch proſecutor ſuch ſum as they ſhall 
twink reaſonable, not exceeding the expences he was bona fide put 
W unto, making alſo, if he ſhall appear to be in poor circumſtances, 
Ja ccaſonable allowance for his trouble and loſs of time.—And the 
W juſtices in ſeſſions may lay down or alter from time to time ſuch 
rules and regulations, as to ſuch coſts or charges thereaſter to be al- 
W lowed to any perſon, as to them ſhall ſcem juſt : which rules and 
regulations, having received the approbation and ſignature of one 
Nor more of the judges of aſſize, ſhall be binding, and not other- 
SS wiſc, on all perſons whatſoever. ſ. 7, 9. A 
3. Every perſon who ſhall apprehend any one Exe-ptions 
BS ity of burglary and proſecute him to convic- from pariſh of- 
tion, ſhall have a certificate without fee, under fices for taking 
the hand of the judge, certifying ſuch conviction, and convicting 
and within what pariſh or place the burglary was Bim. 
committed, and alſe that ſuch burglar was difco- 
W vcred and taken, or difgovered or taken, by the perſon ſo diſco- 
WS vcring or apprehending ; and if any diſpute ariſe between ſeveral 
perſons ſo diſcovering or apprehending, the judge ſhall appoint 
the certificate into ſo many ſhares to be divided among the perſons 
concerned, as to him ſhall ſeem juſt and reaſonable; 
= And if any perſon {hall happen to be ſlain by ſuch burglar, in en- 
deavouring to apprehend him, the executors or adminiſtrators of 
ſuch perſon ſlain ſhall have the like certificate 
Which certificate ſhall be inrolled by the clerk of the peace of 
the county in which it ſhall be granted; for which he ſhall have 
is and no more: 65 3 1 | 
And the ſaid certificate ſhall be once aſſigned over; and the ori- 
Egg inal proprietor, or the aſſignee of the ſame, ſhall by virtue thereof 
de diſcharged from all manner of pariſh and ward offices, within 
be pariſh and ward where the felony was committed. 10 & 11 W. 
In the caſe of the Xing and Derbyſhire, T. 1 G. 3. The de- 
fendant 7obn Derbyſbire was indiQted at the ſeſſions for refuſing to 
lake upon him the office of con/tab/e for the manor of Birmingham. . 
be inditment being removed by certiorari, the cauſe was tried at 
rick aſſizes, and the jury found ſpecially, that the defendant 
as a fit perſon in all reſpects to be nominated and elected to the 
office, unleſs diſcharged or exempt therefrom by reaſon of a certi- 
fcate he had under this act. It appeared that the uſage at Bir- 
::m had been, annually at the court leet there, for the jury to 
ct two conſtables for the manor of Birmingham generally, and 
one conſtable for the hamlet of Deritend (a diſtinct vill within the 
aa manor) particularly: that the manor of Birmingham extends 
into and comprehends the whole town and pariſh of Birmingham, 
and alſo the ſaid hamlet of Deritend: that the conſtables ſof elected 
or the ſaid manor of Birmingham generally, have juriſdiction and 
arthority, as conſtables, not only throughout the ſaid town and 
peru ot Birmingham, but alſo within and throughout the ſaid ham- 
# | | H h 2 | let 


r 
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let of Deritend: that the conſtable of Deritend is elected out of the 


inhabitants of Deritend only; and the conſtable ſo elected for Dei. 
tend particularly, and the ſaid conſtables ſo elected for the ſaid ma. 
nor of Birmingham, have: ſeverally equal and concurrent juri. 
dliction within the ſaid hamlet of Deritend. The queſtion reſeryed 
for the opinion of the court was, whether the ſaid Fohn Derbyſbire, 
not withſtanding the certificate, is liable to ſerve the ſaid office, 
Againſt him, it was urged, that the diſcharge by the act is, from 


all pariſh and ward offices, within the pariſh or ward wherein the 


felony was committed. But the limits of this man's office extend 
beyond the pariſh of Birmingbam; therefore this is not a pariſh of. 
fice. And there 1s no ſuch diviſion in this place as a ward; there- 
ford no ward office. But a conſtable is not a pariſh officer at all. 


It was a common law office, before pariſhes exiſted ; and is as an- 


cient as towns or leets: and a pariſh is not a common law diviſon, 
but an eccleſiaſtical one. On the other hand, it was anſwered, 
that he is at leaſt a pariſh officer (whatever more he may be); he. 
cauſe his office extends throughout the whole pariſh of Birminghan, 
And he is an inhabitant of the pariſh of Birmingham. Therefore, 
though he be alſo conſtable of the manor, which includes the pa- 
riſh; yet he is certainly a pariſh officer, notwithſtanding that 
greater extent of his juriſdidion or power. By the court: The 
only queſtion is, whether the conſtable of the manor of Birmingban 


293 is a pariſh officer of the pariſh of Birmingham. * This term fai 


officer doth not include every office exercited in the pariſh: if it dd, 
it might even take in the office of high ſheriff of the county. A 
pariſh officer is relative to the pariſh, and confined to the pariſh 
only. A conſtable of a pariſh, may be called a pariſh officer; but 
this man hath a much larger juriſdiction than the pariſh only; for 
he hath the juriſdiction over the whole manor, which extends 
much beyond the pariſh ; and the pariſh is only a part of that dil. 
tric, over which it is to he exerciſed. And the act doth not in- 
tend the. certificate to be a diſcharge from an office, whereof the 
functions are to be exerciſed out of the limits of the pariſh. This 
man cannot be eſteemed a pariſh officer, either from the origin of 
his office, or from the nature, or from the exerciſe of it. Burroy 
Mansfield. 1182. Vn fa „ 

: 5 4. And moreover as a further reward, ever! 
40l for taking perion who ſhall apprehend any perſon guilty d 
and convidiing. burglary, and proſecute him to conviction, fal 
have a certificate under the hand of the judge, 

without fee, to be made out and delivered before the end of tht 
aſſizes, certifying the conviction, and in what pariſh the burglar) 
was committed, and alſo that the burglar was taken by the perſon 
claiming the reward; and if any diſpute ſhall happen to ariſe de- 
tween the perſons claiming, the judge ſhall by the ſaid certificate 
appoint the ſame to be paid amongſt the parties claiming the ſame, 
in ſuch ſhare and proportion as to him ſhall ſeem juſt and reaſons 


ble: 
25 And 


„ 
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And on tender of ſuch certificate to the ſheriff, and demand 
made, he ſhall pay to the-perſon ſo intitled, the ſum of 4ol, with- 
out fee or deduQtion, within one month after ſuch tender and de- 
mand, on pain of forfeiting double, with treble colts. 5 Ann. c. 
31. 6 G. c. 23. f. 10. . 8 

5. And if any watchman, or any other perſon, be gol to be 
killed, in endeavouring to apprehend any ſuch execitor of a 


— 


BW burglar, his executors or adminiſtrators, ſhall have per, on &ilied. 


a certificate delivered under the hand and ſeal of _ 
the judge, or of the two next juſtices o: the peace, of fuch perſon 
being fo killed; which certificate they ſhall, on ſufficient proof be- 


fore them made, give without fee, whereupon, ſuch executor or 


adminiſtrator ſhall be intitied to receive the like ſum of 40l. in like 
manner. 5 Ann. c. 31. ſ. 2. . . 

6. And moreover, if any perſon, being ont of 40% and 
priſon, ſhall commit any burglary, and afterwards porn, for 
diſcover two or more tne like offenders, ſo as two convidting two 
or more be convicted; he {hall have the like re- accomplice. 
ward and allowance of 40l, and alſo all other advan- 


tages which are given to perſons * who ſhall apprehend and con- * 294 


= vic any the like offenders; and ſhall alſo have the king's pardon 
for all burglaries, robberies, and felonies (except murder and trea- 
= ſon) by him committed before ſuch diſcovery made; which pardon 
ſhall be likewiſe a good bar to an appeal. 5 Ann. c. 31. ſ. 4. 
7. And the ſheriff on producing the certificates, EW, 
and receipts for the ſaid rewards, may deduct the Sheriff how 
ſame on his accounts; and if he have not money to be repaid. 
in his hands, he ſhall be repaid out of the treaſury, 
on certificate from the clerk of the pipe. 5 Ann. c. 31. ſ. 3. 

Or inſtead of charging the ſame in his accounts, he may imme 
diately apply to the commithoners of the treaſury, who ſhall forth- 
with repay the ſame without fee. 3 G. c. 15. ſ. 4. | 8 


Warrant to apprehend a burglar. 


Weſtmorland. ſ | To the conſtable of. 


ORASMUCH as A. I. of i the county of 


eo- 
man, hath this day made infor mation and complaint upon oath, before = 
J. P. efquire, one of his majeſty's juſtices of the peace for the ſaid county, that 
Hefterday in the night the dwelling houſe of him the ſaid A. I. at _ 
aforeſaid in the county aforeſaid, was feloniouſiy and burglariouſly broken open, 
and one ſilver tankard of the value of 51. of the goods and chattels of him the 
ſaid A. I. felonioufly and burglariouſly flolen, taken and carried away from 
thence ; and that he hath juſt cauſe to ſuſpet, and doth ſuſpeck, that A. O. 
late of in the county of labourer, the ſaid felony and bur- 
glary did commit. Theſe are therefore in his aid majefty's name to command you, 

Fs | that 


_ — — , 


of 


BURNING 


chat eee upon fight hereof you do apprehend the ſaid A. 0. and bring him 
before me to anſwer the prem es, and to be further dealt withal pg, te 
law. Herein fail you mt. Given under ” hand and ſeal the dey 
in the year ; 


Indiftment for pr oper be arglar) 7 


Weſtmorland. qT HF jurors for our lord the ling upon their oath prefer 


That A. 0. i in the county of = 
1 on the day of in the year 7 85 
reign of at the hine of one in the ach of the ſame day, wit 1 5 
and arms, at in the county of the dwelling houſe of A. 
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* feloniouſly ard burglariouſly d 4 Break and enter, with intent him the 1 
A. I. of His goods in the ſame dwelling houſe than being, feloniouſly and burg/a- 
rioufly to ſpoil and rob, and the ſame goods feloniouſly and burglarionfly to ſteal, 
rake, aud carry CO 3 8 the Feace of Cur {aid lord the king, tits crown 
and di gnity. 


Indictment for burglary and larceny. 


Weſtmorland. T HE jurors for the bnd the 1 upon their oath pref: ent, 

That A. O. 57 of in the county of = 
labourer, on 1e. day in the = year of the 
reign of betwixt the 3 of ies nd alevion in the night of the ſame 
day, with force . arms, at in the county of the awel- 
ling houje of A. I. elmo: i and bur larionſly did break and enter, and one 
Wa ver tankard of the value of 51, of the goods and chattzls of him the ſaid A. I. 
in the ſaid dwelling houſe then and there feloniouſly and burglarioufly did ſteal, 


tale, and carry away z againſt the peace oF. our ſaid lord the king, his c crawn 


. 
Burials. See Regiſter. 
«$5 "05: 095 — — — £ — — n 
%% NIN C6 
Faule burn- 1} Alicionſiy and ena 7 burning the hou: 
ing at the com- of another, by night or by day, is felony at 
mon law. the common law, 1 Har 1855 | 


Maliciouſ) 
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Maliciouſly and voluntar iy] For if it be done by miſchance or 
negligence, it is no felony. 3 Inſt. 67. a . 
Yet if a man maliciouſly intending only to burn one perſon's 
houſe, happens thereby to burn the houſe of another, it is certain 
that he may be indifted as having maliciouſly burned the houſe of 
that other; for where a felonious deſign againſt one man miſleth 
its aim, and takes effect upon another, it ſhall have the like con- 
ſtruction as it it had been levied againſt him who ſuffers by it. 1 
Haw. 106. go rf | 17 
Burning] Neither a bare intention to burn a houſe, nor even an 
actual attempt to do it by putting fire o a part of a houſe, will 
amount to a felony, if no part of it be burned: but if any part of 
the houſe be burnt, the offender is guilty of felony, notwithſkand- 
ing the fire afterwards be put out, or go out of itſelf. 1 Haw. ” 
106. ä „ VVV . 5 
* The bouſe] Not only a manhon-houſe, and the principal parts“ 296 
thereof, but alſo any other houſe, and the out- buildings, as barns _ 
and ſtables adjoining thereto; and alſo barns full of corn, whe- 
ther they be adjoining to any houſe or not, are fo far ſecured 
by law, that the malicious burning of them is felony at common 
law. 1 Haw. 105. M „ 
O another] Mr. Hawkins ſays, a perſon ſeiſed in fee, or but 
poſſeſſed for years, of a houſe ſtanding by itſelf at a diſtance from 
all others, cannot commit felony in burning the ſame : Alſo, that 
itt ſcems the much ſtronger opinion, that a man ſo ſeiſed or poſ- 
feſſed of a houſe in a town, who burns his own with an intent to 
burn his neighbour's, but in the event burns his own only, is not 
= guilty of felony ; but however it is certainly an offence highly pu- 
gniſhable, in regard of the malice thereof, and the great danger to 
the publick which attends it; and the offender may be ſeverely 
fined, and impriſoned during the king's pleaſure, and ſet on a 
WE pillory, and bound to his good behaviour. 1 Haw. 106. _ | 
And ſo it was in Helmes's caſe, M. 10 Cha. Holmes was indicted 


as an exorbitant offence, they ordered, that he ſhould be fined 
| be goo! to the king, and impriſoned during the king's pleaſure ; and 
ould ſtand upon the pillory, with a paper on his head ſignifying 
Ec offence at Veſiminſter and at Cbeapſide, upon the market day, 
"© ind in the place where he committed the offence ; and ſhould be 
und to his good behaviour during life. Cre. Car. 375. | 
8 | | | In 
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In the caſe of Elizabeth Harris, at Ayl:fbury, Lent aſſizes, 175 
tetore Mr. Juſtice Deni, on; Elizabeth Harris, a girl of 14 year 


of age, and of ſufficient underſtanding for her years, was indide! BW ** 
for maliciouſly ſetting fire to, and burning a dwelling houſe in the he 
poſieſſion of Edward Stakes ::and Ann the wife of William Court, 8 
was indicted as an acceſſary to the felony before the fact. The * on 
priſoner Elizabeth Herris was the daughter of the priſoner Anne by A . 
a former huſband, Jobn Harris. It appeared in evidence at ie 9 
trial, that Jebn Harris died ſeiſed of the equity of redemption 1 © 
this houſe and of another adjoining to it, ſubje& to a mortgage wn 
term for 20l. And that the equity deſcended to his eldeſt fon, : * 
child left with other children under the care of their mother the I 
prifoner Anne; who was intitled to dower out of theſe houſes, be = 
no dower was ever aſſigned: That Anne having the care of her ſoz WA 5 
and his eſtate, let theſe houſes to Edward Stokes at the rent of 51: Mi = 
year, and received the rent tor ſome time; but having a large fa. 2 : 
mily of children, ſhe was obliged to aſk relief of the pariſh where li Gd 
the lived: That ſhe. was denied ſuch relief, on account of theſe the 
houſes ; the pariſhioners inſiſting, that the overſeers of the poor i F the 
thould be let into the receipt of the rent before ſhe ſhould be intitlkd 50 
to any parochial relief: That thereupon ſhe frequently declared, Wn Fe 
the would ſet the houſing on fire, if the pariſh did not relieve her; pri 
that ſhe had young children, whom the pariſh could not puniſh, hoi 
tho' they might puniſh her; and ſhe would order the leaſt chill WAN i. 
the had who could carry a coal of fire, to burn the houſing down: Ta 
And many other declarations of the like kind ſhe made, which di. . hv 
covered an obſtinate reſolution in her to burn the houſes, rathe: Rd. 
than ſubmit to the terms the pariſhioners inſiſted on. It appear:l ha; 
farther, that the prifoner Eligabetb ſet the houſe on fire by the d: ane 
rection of her mother the priſoner Anne, who went from home on the 
purpoſe to be abſent at the time the fact was committed; and that WW nat 
no other honſe was burnt.—The jury found both the priſoner the 
guilty. But a doubt ariſing by reaſon of the intereſt the priſon:t Wl diſe 
Anne had in the houſe, Mr. juſtice Deniſon thought proper to reſpit WM wor 
judgment, in order to take the opinion of the judges, on the calc, as t 
-i 24, 1753, at a meeting of the judges, it was unanimouſ vas 
agreca, that hoth the priſoners were guilty of felony. , The only BW #* 
doubt was, w'th regard to the intercſt the priſoner Anne had in the s. 0 
houſe; and it was grounded on the reaſoning in Holmes's caſe : fo wilt 
had ſhe had ſuch eſtate in the houſe as would have cleared her of th: he 
charge of the felony, the priſoner E/izabeth, who acted by her d, proc 
rections, could not have been guilty of felony.—But all the judge ling 


12298 !eaſe could maintain his poſſefſion againſt all mankind ; and F there 


* 


eſt as could bring her within the rule in Helmes's caſe. Helm 


agreed, that the priſoner Anne's title to dower was not ſuch an inte- Wil 


had the poſſe ſſion by legal title, and during the continuance of his ; 


fore the houſe might in a limited ſenſe be called b7s own. But in th BB 
preſent caſe, the poſſeſſion was in Edward Stokes, under a demi ou 
. trom Aune in behalf of her ſon, and ſubject to a yearly rent which v 


* 
3 

* 
9 
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ir being a bare right of action. Mr. juſtice Deniſon ſaid, that he 
= had no doubt upon him from the beginning. But it being a new 
W caſc, and ſome of the bar being doubtful, he thought it adviſeable 
WF to take the opinion of the judges. —At the next aſlizes, judgment 
of death was pronounced upon both the priſoners ; and Anne the 

mother was executed. But £#zabeth being young, and acting un- 


der her mother's direction, was reprieved, and recommended to 


mercy on condition of tranſportation.— It was ſaid in the debate of 
this caſe by ſome of the judges, and not denied by any, that had 


Aine to have burnt it: otherwiſe all tenants and their concerns 


BS principle the three judges went upon in Holmes's caſe, doth ſeem to 
warrant this opinion. 'They .confidered the houſe then under con- 
W fideration as the property of Holmes, as his ewn houſe, by reaſon of 
the eſtate he had in it under his leaſt. Croke (who differed from 


fion the other judges drew from it. And if this be ſo, Mr. juſtice 


W pricty be ſaid of a reverſioner, who | 
W houſes in the poſſeſſion of his tenants under leaſes from himſelf or 
bis anceſtors, that he burned the houſes of ancther. The judgment 
in Holmes's caſe, to ſay no more of it, was a very merciful judg- 
ment. The houſe might with ſtrict legal propriety have been con- 
| = fidered as the houſe of the landlord. Both landlord and tenant 


and perpetual ; like the perſon to whom goods are delivered, and 


the abſolute owner thereof, in the caſe of larceny. Vote, it was 


= 4/cretion. But if the mother had employed, as ſhe threatened ſhe 
would, the leaſt of her children; then ſhe mult have been indicted 


Vas innocent. Foſt. 113, 349. 


8. c. 3. No perſon who ſhall be found guilty for Burning a 
ilful burning of any dwelling houſe, or barn dwelling houſe 
herein any corn ſhall be, nor perſons abetting, or corn barn. 
procuring, helping, maintaining, or counſel- _ 
ling the fame ſhall be admitted to the benefit of clergy. 


ch arc repealed by 1 Ed. 6. c. 12. are revived by 5 & 6 Ed. c. 
_ But as the ſame is enaQed in effect by other ſubſequent ſta- 
eutce, it is now not very material. 5 „ 

N By the 4 & 5 P. & M. c. 4. Every perſon who ſhall malici- 
gouily command, hire, or counſel any perſon, wiltully to burn any 


Vol. . | 1 dwelling 


' ſhe received. And her title to dower, had Edward Sten inttti 
deen out of the caſe, did not ſo much as give her a right of entry, 


Anne been ſeiſed of the freehold and inheritance of the houſe, and 
Stokes in poſſeſſion under a leaſe, it would have been felony in 


would be very much at the mercy of their landlords. And the 


| | them) did not diſpute the principle, but argued againſt the canclu- 


©: 1 Foſter ſays, he does not ſee why it muy a ee 1 ap 
ould maliciouſly ſet fire to 


have a property, one temporary and limited, the other abſolute 


ſtated in this caſe, that the daughter, who committed the faQ at 
the inſtigation of the mother, was of the age of 14, and of ſufficient 


ss the principal, ſince the child not being of years of diſcretion | 


 *2. By the ſtatutes of 23 H. 8. c. 1. and 25 H. By ſtatute - *299 SE 


There hath been much learned debate, how far theſe ſtatutes, 


8B: VR NINE, 


_ dwelling houſe, or any part thereof, or any barn then having cor 
or grain in the ſame, ſhall not have the benefit of his clergy, 
But acceſſaries after ſhall have their clergy, 1 H. H. 573. 
| 7 3. Whoever ſhall wilfully and of malice bury, 


Burning a or cauſe to be burned, or aid, procure, or con. 
barn or ſtack of ſent to the burning of any barn, or ſtack of corn 
corn, in the or grain, within any of the counties of Cumberland, 
northern caun- Northumberland, Weſtmorland, and Dureſme, (ral 
ties. be guilty of felony without benefit'of clergy. And 


| Juſtices of the peace in ſeſſions may hear and de. 
termine the ſame. 43 El. c. 13. FO 
| 4. If any perſon ſhall in the night time, mal. 
x Burning in ciouſly, unlawfully, and willingly burn, or cauk 
| the night ſtacks to be burned, or deſtroyed, any ricks or ſtacks d 
of corn or hay, corn, hay, or grain, barns, or other houſes ot 
| barns, bauſes, buildings, or kilns; he ſhall be guilty of felony, 
kilns. but without corruption of blood, or diſinhet. 
CCC | „ 
And the judges ot aſſize, or three juſtices of the peace (1, 
may determine the ſame, ſo that the proſecution be within jr 
months? | 5 „„ — 
j And the faid juſtices, on requeſt of the party injured, ſhall iſſue pow: 
their warrant for apprehending all fuch perſons as thall be ſuſpedel BY 
thereef, and take their examination: _ ; Conn” 
And ſhall cauſe all others who to them ſhall ſeem likely to make 
diſcovery, to appear before them, and give information on oath; 
yet ſo, as no perſon to be examined ſhall be proceeded againſt to 


| 

f any offence, concerning which he ſhall be examined as a witnel 
4 and ſhall upon his examination make a true diſcovery: 

| And if ſuch witneſs, being duly ſummoned ſhall retuſe to ap 


' pear, or to be examined, they may commit him to the comma 
1 gaol, till he ſubmit to be examined upon oath :, De ED 
*320 * And they ſhall iſſue warrants for ſummoning jurors: 
= And if any perſon, being found guilty (in order to avoid jucg- Wl 
ment of death, or execution thereupon) ſhall make his election u 
be tranſported, the court ſhall cauſe judgment to be entred that he 
be tranſported to ſome of the plantations (to be mentioned in the np 
judgment) for ſeven years: and if he ſhall return before the exp- Wl 
ration of the term, he ſhall fuffer death as a felon, and as if 6 
52 election to be tranſported had been made by him. 22 & 3 
3 5. By the 9 G. c. 22. commonly called the 
 SF#urning ly Black AQ, (which is inſerted more at length ur: 
the Black Al. der the title Black AF ;) If any perſon ſhall d 
fire to any houſe, barn, or outhouſe, or to an! Wl 


kovel, cock, mow, or ſtack of corn, ſtraw, hay, or wood; [And Y 
dy the 10 G. 2. c. 32. ſ. 6. If any perſon ſhall wilfully and malic Wl 
. | ouſly ſet on fire any mine, pit, or delph of coal or cannel col: Bi 


which offence, by 1. 4. of this ac, is incorporated with the offences Bl 


= clergy. 


BURNIN G. 
in the Black AQ] he ſhall be guilty of felony without benefit of 
And the hundred ſhall be chargeable, as in caſes of robbery, for 


. the damages ſuſtained (not exceeding 200l.) 


3 


k 


| 


. 8. If any perſon ſhall burn or ſet fire to any Ne 
ind ſaw mill, or other wind or water mill, or Burning 


x 


And if any perſon ſhall apprehend, or cauſe to be convicted, any 
offender, and ſhall be killed, or wounded ſo as to loſe an eye or the 


= uſc of a limb in endeavouring to apprehend him; on proof thereof 
made at the ſeſſions, and on certificate thereof from thence, he 
mall be entitled to the ſum of 5ol. to be paid by the ſheriff in thirty 
days, the ſame to be repaid to him out of the treaſury. 88 


6. Such as be taken for houſeburning feloni- Houſe burn- 


f puſly done, are not bailable by juſtices of the, {ot 
peace. 3 Ed. 1. c. 15. 2 Inſt. 189. ing not bailable. 


7. If any ſhip officer or mariner ſhall wilfully 


1 burn the ſhip to which he belongeth, or procure Burning 4 


he ſame to be done, to the prejudice of the owner ſbip. 


1 pf the ſhip or goods, he ſhall be guilty of felony. 
without benefit of clergy. 1 Ann. ſt. 2. c. 9. 


And by the articles of the navy, 22 G. 2. c. 33. Every perſon 


no ſhall unlawfully burn or ſet fire to any magazine, or ſtore of 


Wpowder, or ſhip, boat, ketch, hoy, or veſlel, or tackle or furniture 
hereunto belonging, not appertaining to an enemy or rebel, ſhall 
e puniſhed with death, by the ſentence of a court martial. Art. 25. 


* 


ny of the works belonging thereto ; he ſhall be mills or en- 


5 


Huilty of felony without benefit of clergy. And gines belonging 301 


a any perſon ſhall burn or ſet fire * to any ma- 7o mines. 

WE hinc or engine belonging to any mine; he ſhall 

Ne guilty of felony, and tranſported for ſeven years. 9 G. 3. 
9. If any perſon ſhall, by day or by night, in Burning 
riotous open, tumultuous, or in a ſecret and wood growing. 
landeſtine manner, forcibly, or wrongfully and F 
aliciouſly, burn any wood, or ſprings of wood, or coppice wood, 


Y dc ſhall be guilty of felony. 1 G. ſt. 2. c. 48. 6 G. c. 16. 


And any two juſtices, or the juſtices in ſeſſions, may cauſe the 


4 fender to be apprehended, and hear, and determine and adjudge 
1 ne offence. 6 G. e. 16. | 223 


But if the offender is not known, then the perſon injured ſhall | 
ave ſatisfaction from the inhabitants of the pariſhes, towns, or 


1 laces Joining thereon, in the ſame manner as for dikes and hedges 


verthrown in the night, by the ſtatute of 13 Ed. 1. c. 46 .(which 
nacts, that if it cannot be known by the verdict of aſſize or jury who 
id the fact, the towns near adjoining ſhall be diſtrained to levy the 
edge at their own coſt, and to yield damages) unleſs the offender 
e by ſuch pariſh, town, or place, convicted in fax months. 6 G. 
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BURMNIMG. 


Burning ling, 10. No perſon ſhall on any mountains, hills, 
ges, furze, or heaths, moors, foreſts, chaſes, or other waſtes, 
fern. burn between Feb. 2. and Func 24, any grig, ling, 

heath, furze, goſs or fern; on pain of being com. 
mitted to the houſe of correction for any time not excceding One 
month, nor leſs than ten days, there to be whipt, and kept to hard | 


labour. 4 & 5 W. e. 23. l. 11. 


11. If any perſon ſhall ſet fire to, burn, or 
deſtroy any goſs, furze, or fern, in any toreſt ot 
chaſe without conſent of the owner or perſon 
chiefly entruſted with the cuſtody of ſuch ſoreſt of 
.chaſe, or ſome part thereof, or ſhall be aiding therein, and being 


Burning 
Foſs, furze, or 


fern in foreſts. 


brought before a juſtice, ſhall be thereof convicted by cont ſon, 


or oath of one witneſs, or on view of the juſtice, he ſhall forfeit 
not exceeding 51, nor leſs than 40s, half to the informer, and half 
to the poor; if not forthwith paid, to be levied by diſtreſs; and if 
no ſuſhcient diſtreſs can be found, the juſtice ſhall commit him to 
the common gaol for any-time not exceeding three months, nor 


leſs than one month. 28 G. 2. c. 19. f. 3. 


12. If any perſon ſhall malic cioully, will; ingly, 

Burning a and unlawfally, burn or cauſe to be burnt, any 
laden cart, er wain or cart, laden with coals, or with any goods 
fre weed, or merchandizes; or any heap of wood prepared, 
cut, or felled for making coals, or billets, or tal- 


* 302 wood; he ſhall forfeit treble * damages to the party grieved, to be 
recovered by action of ee and alſo 1ol, as a fine to the king. 


1H. 8 e. 6. . 4. 
If any 88 chown 1 or care- 
Puniſhment of leſfnele, ſhall fire or cauſe to be fired any dwelling | 


4 ſervant care- houſe, or outhouſe or houſes, and be thereof con- 
leſly firing a victed on the oath of one witneſs before two juſ- 
bouſe. _ tices, he ſhall forfeit 100l, to the churchwardens 


of the pariſh where the fire ſhall happen, to be 


diftributed by them to the ſufferers, in ſuch proportions as to them 


Hall ſeem juſt; and if he do not pay the ſame immediately on de- 
mand to he churchwaedens, the ſaid juſtices ſhall commit him to 
ſome workhouſe or houſe of correction for Aae months, there 
to be kept to hard labour 6 An. c. 31. 


And by 14 G. 3. c. 78. ſ. 84. If any ſeryant through * 


gence ſhall fire, or cauſe to be fired any dwelling houſe, outhouſe, 


or other building, on being lawfully convicted, before two or more 


Juſtices, ſhall forfeit and pay 100l to the churchwardens or over- 


ſeers of the pariſh where ſuch fire ſhall happen, to be diſtributed 
among the ſufferers: And in caſe of non payment, immediately 
after conviction, ſhall by warrant under the hands and ſeals of two 
or more juſtices, be committed to the common gaol or houſe of 
correction, for the ſpace of 18 months, there to be kept to hard 


labour. 


14. By 


BUTCHER 


14. By the commiſſion of the peace, any juſ=. Threatning 
tice may cauſe to come before him, all thoſe who #o burn a bouſe. 


* 5 


to any of the people concerning the firing of their 
houſes have uſed threats, to find ſufficient ſecurity for the peace or 
their good behaviour towards the king and his people; and if they 
Schall refuſe to find ſuch ſecurity, may cauſe them to be ſafely kept 
in the king's priſons, until they ſhall find ſuch ſecurity. 
And by the 9 G. c. 22. If any perſon ſhall ſend any letter with- 
out any name ſubſcribed thereto, or ſigned with a fictitious name, 
threatning to burn any houſe, outhouſe, barn, ſtack of corn or 
= grain, hay or ſtraw ; he ſhall he guilty of felony without benefit of 


Burying in Woollen. See Wollen Manufacture. 


+» 27-0 C 1 EX. N 5 4303 


1. FF any butchers ſhall conſpire not to ſell their Conſpiring to 
I viRuals but at certain prices; every ſuch rai/e the price of 
rhvag ſhall forfeit for the firſt offence 10l to the wifuals. : 
ing, and if not paid in fix days, he ſhall ſuffer 
twenty days impriſonment, and ſhall only have bread and water 
for his ſuſtenance; for the ſecond offence 20l-in like manner, or 
the. pillory; and for the third offence 4ol or pillory, and the 
loſs of an ear, and to be taken as a man infamous, and not to be 
credited in any matter of judgment. And the ſeſſions or leet may 
determine the ſame. 2 & 3 Ed. 6, 18. LY 
= 2. No butcher ſhall ſlay any beaſt within any Not to kill 
WW valled town, except Carliſie and Berwick; on ina walled 
Wy Pain of forfeiting for every ox 12d, every cow and Z7own- 
other beaſt 8d, half to the king, and half to him that _ 
wil fue. 4 H. J. e. | fIv 
3. A butcher that ſelleth ſwines fleſn meazled, Selling un- 
or fleſh dead of the murrain, ſhall for the firſt time wholeſome fleſh. 
be grievouſly amerced, the ſecond time ſuffer . 
W judgment of the pillory, the third time be impriſoned and make 
fine, and the ſourth time forſwear the town. Ordinance for bakers. 
Hawk. Stat. V. 1. p. 181. DE EY | 
4. If any butcher ſhall kill or fell any vitual MNet to kill or 
on the Lord's day, he ſhall forfeit 6s 8d, one third ſell on the Lord's 
to the informer, and two thirds to the poor, on day. 
e e conviction 


BUTCHER 


conviction before one juſtice, on his own view, or confeſſion, of 
oath of two witneſſes, to be levied by the conſtable or 0 
on. 3 0 1 
5. No butcher ſhall water any hide, except in 
Not to water June, July, and Auguſt; on pain of 3s 4d for each 
ider. offence; one third to the king, one third to the 
| informer, and one third to the town or lord of the 
liberty. 1 J. e. 21. . 2 30. 
, And the ſeſſions or leet may hear and determine the am 
50. 
Or, any two juſtices, near the place, may (in three months af. 
ter the offence committed) ſummon the party accuſed, and the 
witneſſes 3 and upon the party's appearance, or contempt in not 
appearing, on proof of notice given, may examine the witnelle, 
on oath, and give judgment, and iſſue warrants under their hand; 
to levy the penalty by diſtreſs 3 and, if not redeemed in fix days, 
the ſame to be ſold, They may alſo mitigate the penalties, ſo as 
they reduce them not to leſs than a fourth part, over and above 
the coſts and charges. And any perſon aggrieved may appeal to 
the next ſeſſions, who may finally determine * the ſame; and in 
#304 caſe of conviction, iſſue warrants for leine the e 9 

An. c. 11. ſ. 36, 37. 
6. No butcher mall put to fale any hide puri 
Selling rotten fed or rotten ; on pain of 3s 4d for each offence, 


Ti les. | in like manner. 1 J. c. 22. ſ. 2. 

Exerciſing the 1. No benches ſhall be a tanner or currier ; on 
trade of a tan- pain of 6s 8d a day, to be recovered and levied 1 in 
. like manner. 1 J. e. 22. . 2, 25. 


5 8. If any raw hide ſhall wilfully or neeligently 
| Caſting bides. be gaſhed, in the flaying thereof; or being gaſhed, 
be offered to ſale by any butcher or other; the of- 
fender ſhall forfeit 28 6d for ſuch hide, and 1s for a calf ſkin ; halt 
to the poor, and half to the informer : To be tevied by two juſtices 
in like manner. 9 An. b. 11. f. 10. 


BUTTER 


2UTTER AND CHEESE. 


4 J. Concerning the packing, weight, and goodneſs of but- 
II. Concerning the flipping of butter and cheeſe for Lon- 


J. Concerning the packing, weight, and goodneſs of butler. | 


1. VE RM farmer and other perſon packing Weight of | 
up butter for ſale, ſhall ſet upon every the caſ to be | | 
X firkin and caſk, when the ſame is fully ſeaſoned marked. -- 
in water, a continuing viſible mark of the juſt 5 
Ws weight of the empty caſk; on pain of forfeiting for every offence 
the ſum of ten ſhillings for every hundred weight of butter other- 
W wiſc packed, and ſo proportionably for a greater or leſſer quantity; 
half to the churchwardens and overſeers for the uſe of the poor, and 
half with double coſts to him who ſhall ſue for the ſame in ſeſſions, 
by action of-debt, indictment, information, or preſentment. 13 
,“ T ici . I 
T 2. Alſo every potter ſhall ſet upon every pot Weight of @ © 
== which he ſhall ſell for packing up butter, the juſt pot io be mark- 
== weight of the pot when it is burnt, together with ed. 
the firſt letter of his chriſtian name, and his ſur- | 
name at length; on pain of 1s. And no perſon ſhall expoſe to ſale 
any butter packed up in any pot not ſo marked, on pain of 28 for 
every ſuch pot. * To be recovered and applied in like manner. 305 
13 & 14 C. 2. c. 26. ſ. 6. 5 CE œ ũAO¼ßß 8 
3. Every kilderkin of butter ſhall contain 112 Wieigbt and 
pounds, and every firkin 56 pounds neat, or - ta 
above: every pound containing 16 ounces, be- © 
ſides the tare of the caſk, of good and merchantable butter; and 
every pot of butter ſhall contain 14 pounds neat, or above, be- 
fides the weight of the pot; „ 3 
And no butter which is old or corrupt ſhall be mixed or packed 
up with any butter which is new and ſound; %%% VT 
Nor any whey butter ſhall be packed or mixed with any butter 
made of cream ; N „„ 8 
: And every caſk or pot of butter ſhall be of one ſort and good- 
eſs ; 1 15 | 
And no butter ſhall be ſalted with any great ſalt, but ſhall be 
ſalted and ſaved with ſmall ſalt; nor more ſalt ſhall be inter- 


mixed with it than ſhall be needful for its preſervation. 

On pain that every owner, farmer, or packer of butter, not 

ng up in each kilderkin, firkin, and pot, to be fold or expoſed 
hs to 


Putt} 


206 


ibe proſecution | | <_t fte 
ball be. butter. 13 & 14 C. 2. c. 26. ſ. 7. 


not to be, if the butter ſhall be charged with any of the ſaid pe, 


proved it. approved it. 4 W. c. J. ſ. 2. 


do ſale, ſuch quantities as aforeſaid, or offending in falſe packing , Þ ; 


"caſts caſk the firſt letter of his chriſtian name, and hi; 


of forfeiting for every offence the ſum of 10s, for every hundre 


to deliver due butter, ſhall deliver therein the full quantity and 
quality. on, according to the price thereof. 13 &14C, 
fhall not repack repack for ſale, any butter, in any kilderkin, fi- 
butter. kin, or other caſk, or pot, on pain of forfeiting 


plied in like manner. | 13 & I4 * e. 4. 


ſale, by the ſel- the ſaid factor or buyer ſhall ſet his ſeal, or mark, 


thereof, before one juſtice, by oath of one witneſs, or confefſion, 
He ſhall forfeit 20s for every firkin and offence, to be levied by the 


to the informer. 4 W. c. 7. 1. 3. 


BUTTER AND CHEESE 


aforeſaid, for every offence ſhall forfeit the value of all the byte, B. 
ſo falſe packed; and for every offence where any kilderkin, fin. aol. 
or pot ſhall be found to contain a leſſer quantity of butter than ,, HMrelie 
above, fix times the value of every pound of butter that ſhall E 
wanting in ſuch caſk or pot; to be recovered and applied as afp. 
ſaid. 13 & 14 C. 2. c. 26. ſ. 2. 5 1 II 
7 2 4. And when the farmer or other perſon hem . 


| Owner to ſet filled the caſk with butter, he ſhall beſides the fy. 
his name on the mer mark of the weight of the caſk, ſet alſo onthe 


ſurname at length with an iron brand ; on Pain 


weight of butter otherwiſe packed, and for more or leſs-proporti. 
onably ; to be recovered and applied in like manner. 13&1 
CG. 2. Co 26. f. 5. | - OP 1 ; 
55. And every cheeſemonger and other who ſhal 
Cheeſemonger fell any kilderkin, firkin, pot, or other caſk: « 


guantity and due quality; or ſhall be liable to make ſatisfacti. 


> n | 8 5 3 
Cbeeſemonger 6. And no cheeſemonger or other perſon ſhall 


double value thereof; to be recovered and ap- 


J. The proſecution for the offences above, ſhall 
be commenced in four months after the ſale of the 


In what time 


Proſecution S. But provided nevertheleſs, that no ſeller of 


buyer bath ap- nalties, after the buyer hath bought the butter and 


5 9. And for preventing any fraud in the ſeller, 
Fraud after after the factor or buyer hath bought the butter, 


. or name upon it, or upon the caſk ; and if it ſhall \ 
3 be afterwards exchanged or opened, and the cal der 
changed, or any bad butter mixed or packed up with good butter, the 
or any other fraud be committed by the ſeller; and he be convicted net 


conſtable, by diſtreſs, and to be diſtributed by the juſtice, half to 
the churchwardens and overſeers for the uſe of the poor, and half 


* 


BUTTER AND CHEESE. 


But any perſon aggrieved may appeal to the next ſeſſions, giving 
aol. bond to the party, to pay colts (in a month after) if he is not 
Wrclicvcd on his appeal. id. ſ. 10. 7 


——_— RT TC ST Ss 
/- 


. Concerning the ſhipping of butter and cheeſe ſor London. 

I | , | ; 

F at 

1. Every warehouſekeeper, weigher, ſearcher, No undue 
or ſhipper of butter and cheeſe, ſhall receive all preference. 
butter and cheeſe that ſhall be brought to him for | 

the London cheeſemongers, and ſhip the ſame without undue pre- 
ference; and ſhall have for his pains 2s 6d for every load: and if 
hc hall make default, he ſhall, on conviction before one juſtice, 
on oath of one witneſs, or confeſſion, forfeit for every firkin of 
butter 10s, and for every weigh of cheeſe 5s, half to the church- 
wardens and overſeers for the uſe of the poor, and half to the in- 
former, to be levied by the conſtable by. diſtreſs and ſale. 4 W. 
Y £ And he ſhall keep a book of entry of receiv- Baok of en- 
ing and ſhipping the goods; on pain of 2s 6d for try 
every firkin of butter, and weigh of cheeſe, to 
be levied and applied in like manner; and for want of diſtreſs, to 
oc committed till paid. 4 W. c. J. ſ. 5. 95 3 
23. A maſter of a ſhip refuſing to take in but Maſter of a 
ter or cheeſe, before he is full laden (except it be ſbip refuſing ta 
a cheeſemonger's own ſhip ſent for his own goods), tale in. 

a ſhall forfeit for every firkin of butter refuſed 58, 5 
and for every weigh * of cheeſe 28 6d, to be levied and applied in * 307 
like manner. 4 W. c. J. ſ. 6. 8 ge LR 
4. Perſon aggrieved by the determination of the Apfeal. 

= juſtice, may appeal to the next ſeſſions, giving 

ol bond with one or more ſuretics, to the party, to pay coſts 
£ 4502 a month after) if he is not relieved on his appeal. 4 W. 
7 ᷣ ' I. | 
= 5. But this act ſhall not extend to any ware- Exception. 
houſe in Cheſbire or Lancaſbire. 4 W. c. 7. ſ. 9. | 


Note; There are ſpecial directions in the act of 8 G. c. 27. con- 

cerning the ſelling of butter in the city of York, and the act of 

be 17 G. 2. c. 8. concerning the ſame in New Malton; which are 
nct general enough to be here inferted., | 


Vor. I. Kl - 8UTTONS. 


$ 


l HUTTON. 


O perſon ſhall ſell or offer to ſale, or im. 
port, any foreign bone lace, cut-wolk 
embroidery, fringe, band ſtrings, buttons, or needle-work, made 

of thread and filk, or either of them, or any foreign buttons wh. 

ſoe ver; on pain that he who ſhall offer them to ſale ſhall forfeit the 
ſame and 5ol, and the importer ſhall forfeit the ſame and 100l, 

half to the king, and half to him that ſhall ſue. 13 & 14 C. 2 

e. „ „ „ S WEE WL 2: VVööWVV 

And on complaint and information given to a juſtice of the 

peace, at times reaſonable, he ſhall 1ſlue his warrant to the conf. 

ble, to enter and ſearch for ſuch manufactures in the ſhops being 

open, or warchouſes, and dwelling houſes of ſuch perſons as ſhal 

be ſuſpected, and to ſeize the ſame. 13 & 14 C. 2. c. 13.1.3, 4 
We. 10. f. 3. 5 

And foreign lace and needle-work condemned, ſhall not be ol 

or delivered out of the warehouſe wherein the ſame ſhall be ſecured, 

otherwiſe than on condition of exportation. 7 G. 3. c. 47. f. 9. 
And Engliſh bone-lace, needle work, point, or cut work, may 
be exported cuſtom. free. 11 & 12 W. 3. . 177. 


Foreign buttons. I. 


1 | 5 2. No perſon ſhall make, ſell, or ſet on any 55 
i Wieden but- buttons made of wood only, and turned in imi- 
| * 08 bens. tation of other * buttons; on pain of 4os a do- * 
I = - Zen, half to the king, and half to him that ſhall | 
.=- | ſue in any court of record. 10 W. c. 2. £2 B 
= Made of wood only} H. 13 W. King and Roberts. An informa- g 
1 tion was exhibited againſt the defendant, for having made wooden 7 
| buttons, contrary to the ſtatute. Upon trial, the jury found a ſpe: * 
"if cial verdict, that all the button was of wood, but there was in it 1 
14 EE | Se” ; to 
1 thank of wire. And after argument, judgment was given for the * 
v4 king, namely, that this was a button of wood, notwithſtanding fo 
1 the ſhank, which is no eſſential part of buttons; for buttons of _ 
ii filk and hair have no ſhanks. Lord Raym. 712. e * 
9 1 1 23. By the ſaid act of the 10 W. c. 2. No per- an 
N Cloth but- ſon ſhall make, ſell, or ſet on, any buttons made I 
an Zons. of cloth, ſerge, drugget, frize, camlet, or other 1 
1 „ ſtuffs of which clothes are uſually made on pain d 2 
1 40s a dozen, half to the king, and half to him that ſhall ſue in any a 
i VCF» 5 1 = 
j And by the 8 An. c. 6. No taylor or other perſon ſhall make, 0 
ſell, ſet on, uſe, or bind on any clothes, any buttons, or button- 
holes, made of or uſed, or bound with ſerge, drugget, frize, cam- Y 
let, or other ſtuffs of which clothes are uſually made; on pain of 11 
51. a dozen, half to the king, and half to him that ſhall ſue in any E 
court of record; or on complaint to two juſtices, they may ſum- x 


mon 


SUTTON 


mon witneſſes, and levy the penalty, and return the overplus if 
any be, and if any perſon is aggrieved, he may appeal to the next 
ſeſſions. = A FR 


But by this act no power is given to make diſtreſs. - The next 


that occurs, is the ſtatute of 4 G. c. 5. which in the ſtatutes at 
large is a looſe, injudicious, and ungrammatical act, and by its 
garb may well enough ſeem to have been drawn up by the taylors or 
button-makers ; whereby it is enacted as follows: | | 

No taylor or other perſon ſhall make, ſell, ſet on, or bind on 


bound with cloth, ſerge, drugget, frize, camlet, or any ſtuffs 
BS that clothes are uſually made of (velvet excepted) ; on pain of 40s 
a dozen : To be determined by one juſtice where the offence ſhall 
be diſcovered, or the offender ſhall inhabit, on oath of one witneſs, 
in three months after the offence committed; and to be diſtributed 
(charges of conviction firſt deducted) half to the informer, and 
half to the poor of the pariſh or place where the offence ſhall be 
= diſcovered : if not paid (being lawfully demanded) in 14 days after 
= conviction, the juſtice ſhall iſſue his warrant to the conſtable where 
the offender dwells, * or can be found, to levy it by diſtreſs and 
ſale; and where no ſnficient diſtreſs can be found, he ſhall be com- 


be found, to be kept to hard labour for three calendar months. 
Perſons aggrieved may appeal to the ſeſſions, giving ſufficient no- 
tice; and the ſeſſions may allow coſts to the party aggrieved. 


= clothes, ſhall themſelves be ſubject to the penalties. | 
And all ſuch clothes, made with ſuch buttons and button-holes, 
epoſed to ſale, ſhall be forfeited and ſeized, and recovered and diſ- 
poſed of as the other penalties. 


And by the ſtatute of the J G. ſt. 1. c. 12. No perſon ſhall »/e 
or wear on any clothes (velvet excepted) any ſuch buttons or but- 


: fence ſhall be committed, or the offender ſhall inhabit, ſhall on 
= complaint or information on oath, of any credible perſon, in one 


or oath of one witneſs, convict the offender, and cauſe the forfei- 
ture by his warrant to be levied by diſtreſs arid ſale; the ſaid pe- 
and half to the poor of the pariſh where the offence ſhall be com- 


ſeſſions, giving 8 days notice. 3 
To bim on whoſe oath the party ſhall be convicted] This is almoſt the 


in a popular action, to the party on whole oath any perſon is con- 


the defendant ſhall not be condemned upon the ſole teſtimony of 
K k 2 


any clothes, any buttons, or button-holes made of, or uſed, or 


WT ton-holes ; on pain of 40s a dozen, on conviction by confeſſion, or 
oath of one witneſs; and any juſtice of the peace, where the of- 


a month after the offence, ſummon the party, and on his appearance 
or contempt, examine the matter, and on due proof by confeſſion, 
nalties to be half to him on whoſe oath the party ſhall be convicted, 


mitted. And perſons aggrieved may appeal to the next quarter 


only inſtance where a ſhare of the penalty is given in expreſs words, 
victed; and the contrary doctrine ſeems generally to prevail, that 


the 


mitted to the common gaol of the county or place where he ſhall - 


And taylors cauſing their apprentices or ſervants to make ſuch | 


_ againſt the common law, that ſuch a perſon ſhould be a witneſz 2 


*210 


II ſeemeth to be an high offence at common law, to buy or fel 
that the buver may carry on the ſuit, which the ſeller doth no 
pretenſions at an under rate: and it ſeemeth not to be materia 
Whether the title ſo ſold be a good or bad one, or whether the ſeller 
were in poſſeſſion or not, unleſs his poſſeſſion were lawful and un- 


_ conteſted ; for all practices of this kind are by all means to be di. 
countenanced, as manifeſtly tending to oppreſſion, by giving op- 


ſons, which perhaps they might ſafely enough maintain againk 


„ houſe ſhall buy any title whilſt the thing is in diſpute ; on pain 


e e 


BUYING OF TITLES. 
the plaintiff ſwearing for his own intereſt : And it is certain] 


all; and therefore his right to give evidence in his own cauſe, ang 
the power to convict the defendant upon that ſole evidence, muß 
depend on the expreſs words of ſome ſtatute. Not to mention 
that here is no diſpoſal of one moiety of the penalty; if the pany 
is convicted by his own confeſſion. 


* BUYING OF TITLES. 


J. By the common law, 


II. By flatute. 


J. By the common law. 
. 5 


any doubtful title to lands known to be diſputed, to the intent 


think it worth his while to do, and on that conſideration ſells his 


portunities to great men to purchaſe the diſputed titles of others, to 
the great grievance of the adverſe parties, who may often be uni 
ble or diſcouraged to defend their titles againſt ſuch powerful per- 


their proper adverſary. 1 Haw. 261. 


II. By ffatute. 


1. By the ſtatute of 13 Ed. I. c. 49. „ No perſon of the king" 


«« of both the buyer and ſeller being puniſhed at the king's ples- 
| 2. And 


CARDS AND DICE. 


2. And by 32 H. 8. c. 9. ** None ſhall buy any pretenced 
WS: right in any land, unleſs the ſeller hath been in poſſeſſion of the 
fame, or of the reverſion or remainder thereof, or taken the 
rents and profits thereof, for one year next before ; on pain 
Ac that the ſeller ſhall forfeit the land, and the buyer the value, 
half to the king, and half to him that fhall ſue within one year.” 
25, 6. 52 . 
Feicnced title] But he who is in lawful poſſeſſion may purchaſe 
thc pretended title of any others. 32 . - 
_ 0: hear before] But no conveyance made by one who hath the 


=; any way within the meaning of this ſtatute. 1 Haw. 265. 
= 3. And the offence of buying of titles may be. laid in any 
county at the pleaſure of the informer.” 21-07-04: 


Cages; Stealing: The ſame penalty as for ſtealing 


| | E turnips. For which, {ee | the Title Tur nips. 


Callico. See Exciſe. 
Cambricks. See Linen. 
Candles. See Exciſe. 
Capias. See Proceſs. 
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CARDS AND DICE. 


＋ 1. DV the 10 Ann. c. 19. No playing cards Importation 
* or dice ſhall be imported. = probibited. 


2. By the 9 An. c. 23. Shall be paid, for every Duty on card. 
pack of cards made in Great Britain, a duty of and dice. 
ed. By 29 G. 2. c. 13. a further duty of 6d. 1 
nd by 15 G. 3. c. 34. a further duty of 6d. 5 hs 
And by 9 An. c. 23. for every pair of dice 5s. By 29 G. 2. c. 13: 
a further duty of 5s. And by 16 G. 2. c. 34. a further duty of 


f 2s 6d. | | | 
The ſame to be under the management of the commiſſioners of 
he ſtamp duties. 3 j | 
3. All makers of cards or dice, before they be- Places of 
ein to make them, ſhall give notice in writing of making to be 


the houſe or place where they intend to make them, entered. 
to the commiſſioners or their officer next adjacent, 
| on 


| a unconteſted poſſeſſion, and undiſputed abſolute * propriety of lands, 311 


—— ** 
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CARDS AND DICE. 


on pain of 5ol. 9 An. c. 23. ſ. 41. And alfo all the cards, dic 
materials, and utenſils ſhall be forfeited. 10 An. c. 19. ſ. 166. 
4. And every maker of cards ſhall ſend to the 
Providing commiſſioners a ſufficient quantity of paper, in 
materials, order to have as many aces of ſpades impreſſed 
. _ thereon as ſuch maker ſhall defire ; and ever 
pack of cards ſhall have one ſuch ace ſo impreſſed : And the com. 
miſſioner ſhall cauſe a ſtamp to be prepared, with ſuch device az 
they ſhall think proper, to denote the ſaid ace of ſpades, as well jn 
every pack made for ute in Great Britain, as in every pack 
made for * exportation; fo as in ſuch device there be ſome diſtin. 
gniſhing mark, between cards for home, and cards for foreign 
conſumption. 5 G. 3. c. 46. f. 9. | Can 
And the maker ſhall alſo ſend to the commiſſioners or their off. 
cers, jews or wrappers made for incloſing cards for uſe in Great 
Britain, with his name and any other particular word or thin 
printed thereon, as the commiſſioners ſhal} direct; in order that 
the ſame may be ſtamped and delivered again, from time to time, 
to ſuch maker, as occaſion ſhall require: And the commiſſioners 
ſhall denote one of the ſix- penny duties charged on cards in Great 
Britain, on ſuch jew or wrapper. 5 G. 3. c. 46. 1. 10. | 
F. And the officers may enter any houſe or 
Officers may place where cards or dice are made, fold, or ex- 
enter and ſearch. poſed to ſale, or ſuſpeQed to be privately made, 
„„ or into any publick gaming houſe, room, or place, 
and there ſearch and ſee what quantity of cards or dice ſhall be 
making, and whether they be ſtamped ; 'and if the owner or occu- 
pier ſhall refuſe entrance or liberty of ſearch, he ſhall forfeit 10. 
10 An. c. 19. ſ. 169. 3 . 
And if the commiſſioners be informed, or have cauſe to ſuſpeQ, 
that any perſon makes cards or dice in a place not entred, on aff- 
davit thereof by the informer before a juſtice of the peace declaring 
the grounds of his ſuſpicion ; the officer may in the day time, and 
in the preſence of a conſtable by warrant of ſuch juſtice break open 
the door, or any part of ſuch private place, and enter, and ſeize 
all ſuch cards, dice, tools, or materials, and if not replevied in five 
days, they ſhall be forfeited and ſold. 6 G. 2. c. 21. ſ. 59. 
Material nes ©: And no materials begun to be wrought for 
355 Fa cards or dice, ſhall be removed until they be com. 
77/0 ” 7 | pleatly made, or the duties paid; on pain of dou- 
il fiſhed. hle duty. 10 An. c. 19. 1. 166. | 
And no maker of cards or dice ſhall remove the ſame from the 
place of making, until ſuch mark upon the dice, and ſuch ſeal up- 
on the paper and thread incloſing every pack of cards ſhall be put 
thereon, as the commiſſioners fill appoint ; on pain of forfeiting 
the ſame and treble value. 9 An. c. 23. f. 41. 


e, 


CARDS AND DICE. 


. The makers of cards and dice ſhall once in Entry on! 
every 28 days make entry upon oath with the pro- payment of the 
er officer, of all the cards and dice by them made duties. 
within the ſaid time; on pain of 20l. 9 An. c. 

4 . 43 3 5 
n once in every fix weeks clear off the duties; on pain 
of double duty. id. | | 1 10 
5 . and 15 cards or dice ſhall be expoſed to Selling or * 
ſale, or uſed in play in any publick gaming houſe, 2½ g un/tamped. 
unleſs the paper and thread incloſing the fame thall 
have been reſpectively ſealed and ſtamped, and unleſs one of the cards 


that every perſon who ſhall expoſe to ſale any ſuch cards or dice not 
ſtamped, ſhall forteit for every ſuch pack, and for every one of 
ſuch dice, 51, with full coſts. 10 An. c. 19. f. 162. f 
9. If any maker ſhall uſe in the making up of 
any pack of cards, any ace of ſpades, jew, or” Alter ing 
wrapper, that has been uſed hefore; he ſhall for- flampr. 
ſeit 20l. 5 G. 3. c. 46. f. 13. . 
And if any perſon ſhall ſeil or buy any ſuch ace of ſpades, jew, 
or wrapper, in order to be made ule of tor the incloſing any pack 
or parce! of cards; he ſhall forfeit 20\. And if either the buyer or 
| ſeller ſhall inform againſt the other; his evidence ſhall be admitted, 
and he ſhall be indem nified. ſ. 14, 15. Es | 
And if any perſon ſhall rake off the ſtamp of any playing cards, 
or outſide paper of any parcel or pack of cards, with intent to uſe 
che ſame again; he ſhall be guilty of felony, and tranſported for 
any time not exceeding feven years. 12 G. 3. c. 48. | 
10. If any perſon ſhall fell any cards called Selle 
waſte cards, unleſs before ſale he mark the back or -C 7 ba 27 
plain ſide of every ſuch card, ſo as to render it un- pak DN 
ft to be uſed in playing; he ſhall forfeit 20l. 29% 
6. 2. c. 13.1. 10. . 5 = 
5 And if any perſon ſhall ſell any cards, by way of ſecond hand 
cards, in packs or parcels, after the wrapper or cover ſhall have 
been broke open, unleſs before ſale he mark the backſide of every 
card ſo as to render it unfit for play; he ſhall forfeit 51. for each 
pack. 16 G. 3. c. 34. „ 75 2 
11. It any perſon ſhall counterfeit the ſtamps Counterfeit- 
on cards or dice, or on any jew, wrapper, or ing flamps. 
thread inclofing the ſame ; or knowingly ſell the 5 
ſame with a counterfeit ſtamp; or fraudulently uſe any of the 
ſtamps provided by the commiſſioners ; he ſhall be guilty of felony 
= without benefit of clergy. 10 An. c. 19. ſ. 163. 29 G. 2. c. 13. 
WF. 5. 5 G. 3. c. 46. ſ. 10. | 
22. In the caſe of exportation, it ſhall be lawful Exportation. 
to remove cards or dice from the place where they CEN 
ae made, without ſtamping or paying duty, provided that with- 
na month after they are made, and before they be —_— 


of each pack ſhall be alſo ſtamped on the ſpotted fide 3 on pain 


CER RT ERS. 


bond of double duty be given, that they ſhall be exported and ng 
relanded. 10 An, c. 19. ſ. 170. 5 G. c. 19. f. 48. 

But cards intended for exportation {hall before packing for ex. 
portation be incloſed in paper and thread, in“ packs or parcel; 
and be marked on the ſpotted ſide, in ſuch manner as the com. 
miſſioners ſhall direct; and if any perſon ſhall fell or expoſe to fi 
to be uſed in Great Britain, or ſhall uſe or peimit to be uſed in an- 

ublick gaming houſe, any cards ſo marked as for exportation; he 
ſhall forfeit 200 for every ſuch pack. 29 G. 2. c. 13.1.6, 
And if any perſon ſhall reland, or procure to be relanded, an 
parcel of cards, after having been entered and ſhipped for exponz. 
tion; he {hall forfeit 5ol. And if any perſon concerned ſhall in. 
form againſt an accomplice ; he ſhall be admitted to give evidence, 
and himſelt be indemnified. 5 G. 3. c. 46. ſ. 16, 17. 
And if anv perſon tell cards (by way of ſecond hand cards) ff 
to play with, after the cover is broke open, he ſhall forfeit 5, tg 
be recovered, &c. as by 29 G. 2. 16 G. 3. c. 34. f. 17. 


CARR LE R SB. 


„ LL. perſons carrying goods for hire, a 
Carrier, who. maſters and owners of ſhips, lighter 
| 1 men, ſtage-coachmen, and the like, come under 
the denomination of common carriers; and are chargeable on the 
general cuſtom of the realm, for their faults or miſcarriages. | 
F „%% ᷑ .f. 
ee. By the 3 W. e. 12. - The juſtices in 
Rates for ſeſſions yearly, ſhall rate prices of all land carr: 
carriage. age of goods to be brought into any place within 
: 1 their juriſdiction, by any common waggoner a 
carrier; and ſhall certify the rates ſo made to the mayors and other 
chief officers of the ſeveral market towns within their juriſdiQion, 
to be hung up in ſome publick place to which all perſons may fe- 
ſort : And no ſuch common waggoner or carrier ſhall take for cat- 
riage above the rates ſo ſet, on pain of 5l, by diſtreſs, by warrant 
of two juſtices where ſuch waggoner or carrier ſhall reſide, to the 
uſe of the party grieved. f. 24. FF LEAR 

And by 21 G. 2. c. 28. If any common waggoner or carrie! 
ſhall demand and take any greater price for bringing goods 7 Lon. 
don, or to any place within the bills of mortality, than is allowed 
and ſcttled by the juſtices for the place from whence the oy 

1 9 roug 
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brought for the carrying of goods from London to the ſaid place; 
he ſhall forfeit 51. to the party grieved, to be recovered as by the 3 
* ſaid act of the 3 W. or by diſtreſs and ſale of his goods, by war- 31 * | 
rant from two juſtices of Middleſex, Surry, Londen, or . eſtmiiſter. 
$ | Ja the clerk of the peace in the country ſhall, immediately af- 
ter Er ſeſſions yearly, certify to the lord mayor of London, and 
to the reſpective clerks of the peace for Migdleſex, Surry, and Weft- 
minſter, the rates made for the carriage of goods, in their reſpec- 
tive counties and places; which certificate, or an atteſted copy 
4 thereof, ſigned by the officer to whom the ſame ſhall be tranſmitted, 
mall be ſufficient evidence of the prices ſo ſet. ſ. 3. | 
And every common waggoner or carrier ſhall have his chriſtian 
and ſurname and place of abode, in large or co letters, placed 
upon ſome conſpicuous part of his carriage, before he ſhall drive 
the ſame; on pain of 208, to be levied and recovered as aforeſaid. 
Note; This act of the 21 G. 2. c. 28. ſtands repealed, by the 
7 G. 3. c. 40. & 13 G. 3. c. 84. by miftake, as it ſeemeth; for 
the repeal was intended, moſt probably, only for ſo much of the 
ſaid act as relates to turnpike roads, and not for what relates to the 
price for carriage of goods.] N 8 | : 
A carrier ſhall not evade the law, by refufing to carry goods at 
the prices limited. For if a common carrier, who is offered his 
hire, and who hath convenience, refuſes to carry goods, he is lia- 
ble to an action in the ſame manner as an innkeeper who refuſes 
to entertain a gueſt, or a ſmith who refuſes to ſhoe a horſe. 1 Bac 
7) 8 CCC 
So an action will lie againſt a common ferryman, who refuſeth 
to carry paſſengers. id. eines 8 ü 
But if the porter puts up the box of a paſſenger behind a ſtage 
coach, and the maſter, as ſoon as he knows of it ſays, he is already 
full, and refuſes to take the charge of it, the maſter ſhall not be lia- 
ble. For this is the ſame with an hoſt who refuſeth his gueſt, his 
houſe being full, and yet the party ſays he will ſhift, or the likes 
if he be robbed, the hoſt is diſcharged. id. . Is 
So a carrier may refuſe to admit goods into his ware-houſe at an 
unſeaſonable time; or before he is ready to take his journey; but 
| he cannet refuſe to do the duty incumbent upon him. by virtue of 
his publick employment. Ld. Raym. 652. 5 
3. No carrier with any horſe. or horſes, nor Carrier tra- 
waggonman, carman, or wajnman, with their velling on Fun- 
reſpective carriages, ſhall by themſelves, or any days, 
other, travel on the Lord's day, on pain of 205, Sh EY. 
on conviction in fix months, “ before one juſtice (or mayor), on *: 16 
view, or confeſſion, or oath of two witneſſes, to be leyied by the © 
conſtable or churchwardens by diſtreſs j to the uſe of the poor, ex- 
cept that the juſtice may reward the informer with any ſum wot ex 
deeding a third part. „ e 8 
Vor. VV LI Ds 4. It 
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Carrier im- 4. It hath been holden, that a carrier imbezil. 
— goods. ling goods which he has received to carry to a cer. Wl the 
| tain place, is not guilty of felony, becauſe thete ⁶ 42 
was not a felonious 7aking 3 but! is liable only to a civil action. 0 
Haw. 89, 90. . 
. But it hath been reſolved, that if a carries on 
Carrier open- open a pack, and take out part of the goods, with Wi vis 
Ing a pack, intent to ſteal it, he may be guilty of felony; in 4 
which caſe it may be ſaid, not only that ſuch pof. 11 
ſeſſion of a part diſtinct from the whole, was gained by wrong, and PE 
not delivered by the owner; but alſo that it was obtained baſely, an 
fraudulently, and clandeſtinely, in hopes to prevent its being diſ- r 
covered at all, or fixed upon _ one when Giſcovered. I How. | 5 
90. „„ 
: 6. Alſo it ſeems clear, that if a carrier, aha he oy 
Carrier fleal- has brought the goods to the place appointed, take Wl Ii. F 
ing goods after them away again ſecretly, with intent to ſtcal bre 
brought to the them, he is guilty of felony ; becauſe the poſſeſſi- 8 
28 | on, which he received from the owner, being de- A 
termined, his ſecond taking is in all reſpeQs the 5 
ſame, as if he were a mere ſtranger. 1 Haw. 90. A 
: 7. Alfo it hath been refolved, if goods be deli- be 
| Carrying ta vered to a carrier, to be carried to a certain 
anoiber place. place, and he carries them to another place, and 18 
diſpoſeth of them to his own uſe, that this is fe- oF 


lony 3 3 becauſe this declareth that his intention originally was not We 
to take the goods, upon the agreement and contract of the party, 
but only with a defign of ſtealing them. MKelynge, 82. * 
5 8. Where goods are delivered to a carrier, and Fate 
Carrier rob- he is robbed of them, he ſhall be charged, and op 
bed. anſwer for them, by reaſon of the hire: And this mac 
was at the common law, before the hundred was A 
anſwerable over to him; 3 becauſe ſuch robbery might be, by con- to © 
ſent and combination, carried on in ſuch a manner, that no bre 
proof could be had of it. 1 Suk. 143. him 
And altho' it may be thought a hard caſe, that a poor carrier > 
who is robbed on the road, without any manner of default in him, he b 
fhould be anſwerable for all the goods he takes; yet the inconveni- mak 
_ ence would be far more intolerable, if he were not ſo, for it would 10 
be in his power to combine with robbers, or to pretend a robbery, pn 2 
or ſome other accident, without a poſſibility of remedy to the == 
*317 * party; and the law will not expoſe him to fo great a temptations drou 
but he m nuſt be honeſt at his peril. 12 Mod. 482. IF | 
MN. 25 G. 3. Forward v. Pittweed. This was 4 he 
n ſpecial caſe reſerved for the opinion of the court. e 
acoomtable in The defendant was a common carrier, to whom aine 
caſe of fire. the plaintiff had delivered a parcel of hops, to be dn 1 
carried by the defendant's waggon. The defend- nt 
ant put them into his warehouſe, and during the night a fire broke ind 


out in the adjoining houſe e, which communicated to, and benny 
| the 


\ 
* 
* 
. 
. 
iy 
| 
' F 
4 
1 
14 
fs 
it 
| 
4 
F 
| 
. 
7 
| 
: 
+ . 
* 
. 
19 1 
i 
l 4 
i 
1 ' 4 
! zl 
i ti 
1 
1 
1 
ND 
I 
» th 
Tt 
oy $ 
U | 
[4 : 
| 1 
þ ' 
! ? 
i F 
U 
10 
— 71 
1 N 
b 
n 
„ 
x MW. / 
v7 
pF N 
1 
4 [il 
* | 
iÞ } 
f . 
Joh 
3 
1 fo. 
* 
91 
{ 1h 
$5 : 
1 
1 
3 18 
is Kt 
EY: 
- Fit 
; 847 
4235 
0 
{ U 
ity . 
1 "irs 
1 
l 
13 
a5 [it 
1 | | 
1 I. 
ns [ 
* i F 
G # 
=: 
1 . 
by bY 
10 . 
i} : 
1 4 
Di 
T8 
h 
1 N 
5 
ix 
{ 
hs . 
* . 
Ii | 
1 0 
4 1 
1 B 
5 3 
"LY 
144 If , 
* : 
, 
1k, 1 
23 i 
ſ ? 
$77 . 
1 7 0 T 
$1.4 Pl 
I N 
. 
1 2 
Nenn p 
* 1 
+ * 
1919 q 2 
F * 
rn 
D 
5 
4 
= 
. 
1 as. 
[ 4 3 
 \ 
„ * 
. 4 1 
9 
i ( 
i: 4 5 
M1 7 
„ 
un 1 
os * * 
8 
| 3% - 
b 
1 4 
7 © nes 
T0 1 \ 
. 
. 
1 
_ 
n 
„ 1 
- i" 
We 
1 = 
1 
al (4 c 
T 
1 
cy j . 
af 4 
U * 
! Wes: 
"} x 1 
#5 
IN : 
"rs 14 
412308 
N 
a 
4 4 
ut l 
. ' i 
3 
1 
1 
' ] . 
+, .T 
: 
1 
' 4 * 
£ 
p 4 , 
i : 
i 
U 4: 
. 
71 - 
# i U — 
1 
1 
4 . 
) 1 ; 
Wa 
$ 
Fo ff 
o 4 


X 
— aa — 


= - - 
—— 
— * £8 


— 
— 
— 
* 


CARAT N n 


the defendant's warchouſe and the plaintiff's goods therein. The. 
queſtion before the court was, whether the plaintiff was entitled to 


recover. The caſe was argued by Bond for the plaintiff, and Bur- 
rough for the defendant.—By L. Mansfield. Upon all the caſes for 


one hundred years and more, it is moſt clear there are events in 
8 which the carrier is anſwerable, tho' not guilty of any neglect. By 
tue nature of the contract, he obliges himſelf to uſe all due care and 
= diligence, and is anſwerable for any neglect. But there is ſome- 


thing more impoſed upon him by the cuſtoms, that is by the com- 
mon law. - A common carrier is in the nature of an inſurer ; all the 
caſes ſhew him to be ſo. This makes him liable to every thing ex- 
cept the act of God, and the king's enemies, that is, even for ine- 


what is the act of God? I conſider it to be laid down in oppoſition 


and irreſiſtable, does not excuſe : The reaſon is, for fear it may 
give room for colluſion, which can never happen with reſpeQ to the 


be judgment for the plaintiff. M. S. : 
9. And generally, if a man delivers goods to Otherwiſe 
a common carrier, to carry to a certain place; if /ofing or da- 
he loſes or damages them, an action upon the maging goods. 
aaſe lies againſt him: for by the cuſtom of the N 
realm, he ought to carry them ſafely. 1 Bac. Ar. 343. 


4 rate ſettled, or promiſe of payment; yet he ſhall recover his hire 


mages. id. 


bim. id. 


Lakes him liable. Show. 104. 5 3 a 

= 10. M. 11 G. 3. Davis & James. On an atti- MWhoſhall 
n againſt a common carrier, the queſtion was, have action for 

n whoſ: name the action ought to have been goods loft. 

BP ouzht. The declaration charged, that the plain- 3 

it being poſſeſſed of cloth, as of his own proper goods, delivered 


be ſame to the defendant to be carried to London and delivered to 
cocrtain perſon there. The goods were loſt, and the plaintiff ob- 


ained a verdict againſt the carrier. It was moved for a new trial, 


L 12 with 


vitable accidents, with thoſe exceptions. The queſtion then is, 


to the act of man; ſuch as lightnings, ſtorms, tempeſts, and the 
like, which could not happen by any human intervention. To 
prevent litigation and colluſion, the law preſumes negligence ex- 
cept in theſe circumſtances. An armed force, tho' ever fo great 


And if he be a common carrier, tho' there be no agreement, or 
Dn a quantum meruit, and therefore ſhall be liable for loſs and da- 


Alo if a perſon, who is no common carrier, takes upon himſelf 
o carry my goods, tho? I promiſe him no reward, yet if my goods 
ee loſt or damaged by his default, I ſhall have an action againſt ' 


Por the very taking of the goods is a general conſideration, tho? + 
ee be not a common carrier: and the acceptance of the goods 


_ the objection, that the action ought to have been brought - 
the name of the perſon to whom the goods were conſigned, 
ind not in the name of the conſignor: For the confignor parted. 


act of God. We all, therefore, are of opinion, that there ſhould 
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with his property upon his delivering the goods to the carrier, and 


no property remained in him after the delivery. Unto this it wa My 
anſwered, that the queſtion doth not turn upon the ſtric property, a 
The carrier has nothing to do with the veſting of the property, = 
It does not lie in his mouth to ſay, that the conſig nor is not the "R 
owner. He is the owner with reſpect to the carrier, who under. 151 
took to him, and was to be paid by him. — Lord Mansfeld fag A 
there was neither law nor conſcience in the objection. The vet. 1 
ing of the property may differ according to the circumſtances of _ 
caſes: But it does not enter into the preſent queſtion. This is an T9 
action upon the agreement between the plaintiff and the carrier, 3 
The plaintiff was to pay him. Therefore the action is properly 
brought by the plaintiff, who agreed with him, and was to pay him. 0. 
Bur. Mansf. 2699. | | | 3 . ſuc 
„ 11. A delivery to the carrier's ſervant, is a deli. yo 
Goods deli- very to the carrier; and if goods are delivered to 1 
vered to tbe car- à carrier's porter, and loſt, an action will lie bre 
rier's ſervant. againſt the carrier. Read. Car. nn ne 
| _ 1 hid 
At Bury aſſizes, 1732, in the caſe of Hervey againſt Syliard and but 
his wife; the plaintiff brought his action againſt Syliard and his tiſe 
wife, for a box with 80l in it, which was delivered to her as book: coa 
keeper for her brother, who was a carrier, in order to be ſent by lua 
the waggon to London; which 80l was afterwards loſt : It was ad. val 


have been brought againſt the brother himſelf. And the plaintif 


7319 


| know what the accepts it conditionally, provided there is no mo- 


this is a particular undertaking, and as it is by reaſon of the © 


judged, that the action would not lie againſt her, but it ought to 


was nonſuited, 2 Barnard. 234. RE bo „ 

5 * 12. If a box is delivered generally to a car: 
Hero far it is rier, and he accepts it, he is anſwerable, tho' the 
neceſſary that party did not tell him there is money in it. But 
the carrier ſhould if the carrier afks, and the other fays no, or if he 


goods are. ney in it, in either of theſe caſes the carrier 1s na alſo 
IN - "Nadie, OF. 144: - „ this 
If a man delivers a box to a carrier to earry, and he aſks what don 

is in it, and the man tells him, a book and tobacco (as the cat. goO0 
was) and in truth there is 100l beſides; yet if the carrier is robbed, half 
he lhall anſwer for the money; for the other was not bound to tel obta 
him all the particulars in the box, and it was the buſineſs of tht nion 
carrier to have made a ſpecial acceptance. 1 Bac. Abr. 345. a co 
But if a perſon, being a common carrier, receives by his boch. and 
keeper from another man's ſervant, two bags of money ſcaled up- cont 
containing as was told him 200l, and the book-keeper gives 4 ft. but 
ceipt for his maſter to this effect, Received of ſuch a one two bay takir 
of money ſealed up, ſaid to contain 200l, which I promiſe to del he w 
ver on ſuch a day at ſuch a place unto ſuch a perſon, he to Pp?) anſw 
10s per cent. for carriage and riſque ; tho? the bags contain 400 WW ncy 


and the carrier is robbed, he ſhall be anſwerable only for 2001, ff 


wal 
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Load that the carrier is liable, when the plaintiff endeavours to de- 

WE (-2ud him of it, it is but reaſonable he ſhould be barred of the re- 
medy, which is only founded on the reward. 1 Bac. Abr. 346. 

Aman took a place in a ſtage coach, and in the journey the de- 

fendant by negligence loſt the plaintiff's trunk ; upon not guilty 

bicaded, the evidence was, that the plaintiff gave the trunk to the 
an that drove the coach, who promiſed to take care of it, but 

= of it: Holt chief juſtice held, that the maſter was not chargeable, 

and that a ſtage coachman is not within the cuſtom as a carrier is, 

unleſs the maſter makes a diſtinct price for the carriage of the goods 
as well as of the perſons. 1 Salk. 282. 5 

| But by the cuſtom and uſage of ſtage coaches, every paſſenger 

uſes to pay for the carriage of goods above ſuch a weight; and in 

ſuch caſe the coachman ſhall be charged for the loſs of goods be- 

yond ſuch weight. Compn. 25. 8 8 „ 


nin the caſe of Gibbon and Paynton, E. 9 G. 3. An action was 
brought againſt the Birmingham ſtage coachman, for 100l in mo- 
 ncy, ſent from Birmingham to London by his coach, and loſt. It was 

BS hid in hay, in an old nail-bag. The bag and the hay arrived ſafe; 83 
but the * money was gone. The coachman had inſerted an ad ver- 320 


tiſement in a Birmingham news paper, with a nota bene, that the 
= coachman would not be anſwerable for money or jewels or other va- 
luable goods, unleſs he had notice that it was money or jewels or 


WE valuable goods that was delivered to him to be carried. He had al- 
= ſo diſtributed hand bills of the ſame import. It was notorious in 
that country, that the price of carrying money from Birmingbam to 
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endon was three pence in the pound. The plaintiff was a dealer at 
Birmingbam; and had frequently ſent goods from thence, It was 
proved that he had been uſed, for a year and a half, to read the 
neus paper in which this advertiſement was. publiſhed ;_ though it 
could not be proved that he had ever actually read or ſeen the indi- 
vidual paper wherein it was inſerted. A letter of the plaintiff's was 
alſo produced, from whence it appeared that he knew the courſe of 
this trade, and that money was not carried from that place to Lon- 
don at the common and ordinary price of the carriage of other 
goods. And the jury found a verdict for the defendant. On be- 
half of the plaintiff, it was moved for a new trial ; and a rule was 
obtained to ſhew cauſe. On ſhewing cauſe, the court were of opi- 
nion that the verdict was right. By the general cuſtom of the realm, 
common carrier infures the goods, at all events. And it is right. 
and reaſonable that he ſhould do ſo. But he may make a ſpecial 
contract; or he may refuſe to contract, in extraordinary caſes, 
but upon extraordinary terms. And certainly, the party under- 
taking ought to be apprized what it is that he undertakes : and then 
he will, or at leaſt may, take proper care. But he ought not to be 
aniwerable where he is deceived. Here he was deceived : The mo- 
ney was hid in an old nail-bag; and it was concealed from him, 
ſtaat it was money. The true principle of a carrier's being anſwer- 
able, is the reward. And a higher price ought in conſcience to + 
| 1 5 e pai 
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| 


paid him for the inſurance of money and other valuable things, 
than for inſuring common goods of ſmall value.—And the rule wa; 


diſcharged. Burrow. Mansf. 2298. 
; 13. Where goods are ſtolen from the carrier, 


"4 
ml 
. 
15 
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5 
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Carrier may he may prefer an indiò ment againſt the felon, 2 Ml 
indict for goods for his own goods; for tho? he has not the abſo- 5 
Nolen, as his jute property, yet he has ſuch a poſſeſſory property, | 

etun property. that he may maintain an action of treſpaſs againſt 6 
| any one who takes them from him, and fo may 8 
indict a thief for taking them; and the indictment were good alſo, WM 
if it had been brought by the real owner. Kelynge. 39. = 
n | * 14. And there is a ſpecial caſe, wherein it is 8 
P rſon fleal- ſaid, that a man may commit larceny by ſtealing 
ing his own bis own goods delivered to the carrier, with intent 
goods from the to make him anſwer for them; for the carrier had 
carrier. a ſpecial kind of property in the goods, in reſpedt 


whereof, if a ſtranger had ſtolen them, he might 

have been indicted generally as having ſtolen the ſaid carrier's 
goods, and the injury is altogether as great, and the fraud as baſe, 
where they are taken away by the very owner. 1 Haw. 94. 
5 1535, E. 1 An. Skinner and Upſhaw. The plain- 
Carrier may tiff brought an action of trover againſt the defend- 


velain goods for ant who was a common carrier, for goods deli- Mi co 
bis hire, vered to him to carry. On not guilty pleaded, the pe 
defendant gave in evidence, that he offered to de- tre 


liver the goods to the plaintiff, if he would pay him his hire; but 
that the plaintiff refuſed, and therefore he retained them. And it 
was ruled by Holt chief juſtice at Guilaball (before whom the cauſe 
was tried) that a carrier may retain the goods for his hire. And on 
direction, the defend:nt had a verdict given for him. L. Ran. 
„ 4 | | | | | EC 

—_ even if the goods be ſtolen goods, yet the right owner ſhall 
not have them without paying for the carriage. For the carrier be- 
ing obliged to receive and carry the goods, the law will not deprive 
him of the remedy for the reward due for the carriage. 1639. 166. 


N 


The penalty for ſtealing carrots is the ſame as that for ſtealing 
turnips, petatoes, cabbages, farſnips, and peaſe : which are treated 
of together under the title Turnips. 


Carts. See Waggons. 
Caſual death. See Deodand, Ml 
: So „ 
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J. Concerning the bringing of cattle into England. 
II. Buying and ſelling of cate. 


III. Stealing, killing, or matming of cattle. 


IW. Protubiting the importation of hides, ſkins, or other parts 
of cattle, to prevent infection. . 


I. Concerning the bringing of cattle into England. 


1 Y the 5 G. 3. c. 43. Beſtials may be freely 1 Cattle of 
3 imported from the ifle of Man. bhbe ifle of Man. 


2. By the fixth article of the union, no Scotch cat= Scotch cattle. 
tle carried into England, ſhall be liable to any 
other duties, than thoſe to which cattle of England are liable. 5 An. 
23. By the 5 G. 3. c. 10. which was of temporary > V Iriſh cattle. 
WE continuance, but by the 16 G. 3. c. 8. made per- e 
petual, all forts of cattle may be imported from Ireland duty 
tree. | | 5 | Tp | | | : 


II. Bnying and felling of cattle. | 


No perſon ſhall buy any ox, ſteer, ront, cow, None ſbal! 
hbeifer, or calf, and {ell the ſame again alive in buy and ſell 
the ſame market or fair; on pain of forfeiting in the ſams 
ouble value, half to the king, and half to him market. 
bo ſhall ſue. 3 & 4 Ed. 6. c., 19. 3 C. c. . . 
8. And the ſaid a& of 3 & 4 Ed. 6. c. 19. is not repealed by 


4 groſſing, and regrating act of 5 & 6 Ed. 6. c. 14. and other ſub- 
eding act. 


17. Stealing, killing, or maiming of cattle. 


. By the 22 & 23 C. 2. c. J. If any perſon Killing or 
lin the night time maliciouſly, unlawfully, wounding in 
willingly 4% er diſirey any horſes, ſheep, or the hight. 
her cattle, he ſhall be guilty of felony; but ' 

without 


he 12 G. 3. c. 751. which repeals the general foreſtalling, in- 


equent acts inforcing the ſame; but hath no reference to any pre- 
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without corruption of blood, or loſs of dower : But to avoid judg- 
ment of death, or execution thereupon, he may chuſe to be 
tranſported to ſome of the plantations, to be mentioned in the judg- 
ment, for ſeven years. 

And if any perſon ſhall in the night time maliciouſly, unlawfully, 

#224 and willingly aim, wound, cr otherwiſe burt * any horſes, ſheep, 
or other cattle, whereby the ſame fhall not be killed or utterly deſ- 
troyed ; he ſhall forfeit treble damages, by action of treſpaſs, or 
upon the caſe: | 

And three juſtices (1 A) may i inquire by a jury and witneſſes; and 
may iſſue warrants for ſummoning jurors, and for apprehending per- 
ſons ſuſpected, and take their examinations; and cauſe witneſſes 
to come before them to give information on oath, fo as no perſon to 
be examined ſhall be proceeded againſt, for any offence concernin 

which he is examined as a witneſs, and ſhall make a true diſco- 
very: and if ſuch witneſs, being ſummoned, refuſe to appear, —" 
may commit him till he ſubmit to be examined on at. 
2. And by the 14 G. 2. c. 6. and 15 G. 2. c 
Stealing or 34. If any perſon ſhall felonjzouſly drive away, or 
Killing with in- in any other manner feloniouſly ſteal any ox, bull, 
tent to ſteal; cow, calf, ſteer, bullock, heifer, ſneep, or lamb; 
10l. reward. or {hall wilfully kill any ox, bull, cow, calf, leer, 
bullock, heifer, ſheep, or lamb, with a felo- 
nious intent to ſteal the whole carcaſs, or any part thereof ; or ſhall 
aſſiſt or aid in committing any ſuch offence, he ſhall be 8 of 
felony without benefit of clergy. 

And every perſon who ſhall apprehend and proſecute to convic- 
tion any offender ſhall have 10l. reward. In order to which he 
ſhall have a certificate figned by the judge, before the end of the 
aſhzes, certifying the conviction, and where the offence was com- 
mitted, and that ſuch offender was apprehended and proſecuted by 

the perſon claiming the reward; and if there are ſeveral claimants, 
the judge ſhall in the ſaid certificate direct what ſhare ſhall be paid 
to each claimant. Which certificate being tendered to the ſheriff, 
he ſhall within a month pay the ſame without deduction; on pain 
of forfeiting double, with treble coſts. The ſame to be allowed 1 in 

Bis accounts, or to be paid to him out of the treaſury. 
3. And by the 9 G. c. 22. commonly called thi 

Killing or Black Act, which is inſerted at large under the 

dꝛscunding by the title of that name, If any perſon ſhall unlawfully 
Black att. and maliciouſly kill, maim, or wound any cat- 
tle, he ſhall be guilty of felony without benefit « of 
3 ; but without corruption of blood. 
And the hundred ſhall be anſwerable for the damages, not ex- 
ceeding 200: 

And if any perſon ſhall apprehend, or cauſe to be n „ any 
offender, and ſhall be killed, or wounded, ſo as to loſe an eye or 
the uſe of any limb, in endeavouring to apprehend or ſecure him; 
on proof thercot at the ſeſſions, and on certificate —_ from 

thence, 
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thence, the ſheriff ſhall “ within thirty days pay to the perſon inti- * 324 


tled the ſum of 50l, to be repaid to him out of the treaſury. 


IV. Protubiting the importatim of hides, ſkins, or other parts 


of cattle, to prevent infection. 


| It ſhall be lawful for the king, his heirs or ſucceſſors, as often as 
he or they ſhall find it neceſſary, by proclamation with the advice of 


his privy council, ot by his order in council, to be publiſhed in the 


London Gazette, to prohibit generally, or from any particular coun- 
try or countries, the 1mportation of any hides or ſkins, horns or 
hoofs, or any other part of any cattle or healt, into Great Britain 


or Ireland, for ſuch tine, and under \' ch rules, orders and regula- 
tions, as he or they by the advice aforeigid ſhall judge moſt expe- 
dient and effectual to p.event any contagious diſtemper from being 


brought into theſe kingdoms. 9 G. 3. c. 39. 


* 


2 E R T. 10 N 4 R J. 5 


Certiorari is an original writ, iſſuing out of Certiorari, 
the court of chancery, or the king's bench, whaz. x: 
directed in the king's name to the judges or offi- : 
cers of inferior courts, commanding them to certify or to return 


the records of a cauſe depending betore them, to the end the par- 


ty may have the more ſure and ſpeedy yo; before the king or 

juſtices as he ſhall aſſign to determine the cauſe. 1 Bac. Abr. 
Certior. A. „„ N e 
Alſo, the juſtices of the peace may deliver or bat things 


ſend into the king's bench, indictments found be- may be certified 


fore them, or recognizances of the peace taken without a writ 
before them, or force recorded by them, without of certiorari. = 
any-certiorart. Def. ( 88 8 
Concerning which writ of certiorari, it is here ſhewn. 

J. In what caſes it is grantable. 

II. How to be granted and allowed. 

III. The effect of it. 7 

IV. The return F irt. 
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IJ. In what caſes it is grantable. 


In caſes 1. A certiorari lies in all judicial proceedings, 
| where a writ of in which a writ of error does not lie; and it is a 
* 325 error lies not. conſequence of all * inferior juriſdiQions erected 


1 by act of parliament to have their proceedings 
returnable in the king's bench. L. Raym. 469, 580. 
N And therefore a certiorari lies to juſtices of 
Mere not the peace, even in ſuch caſes which they are em- 

| frecially prohi- powered by ſtatute finally to hear and determine; 

bited by ſtatute. and the ſuperintendency of the court of king's 

5 bench is not taken away without expreſs words. 

2 Haw: 286. 1 4 3G a 
„ 3. But it ſeems agreed, that a certiorari ſhall 
After convic- never be granted to remove an 'indiament after a 

tion. conviction, unleſs for ſome ſpccial cauſe; as where 

| the judge below is doubtful what judgment to 

give. 2 Haw. 288. DS „ 35 

And, E. 18 G. 2. K. ad Nebel. An indictment was removed 
into the court of king's bench by certiorari, after conviction, and 
before judgment. Upon which a doubt aroſe, what the court 
could do, the certiorari being brought before judgment; and this 
court not being apprized of the circumſtances- of the offence, 
could not teil what judgment to give: And in Carib. 6. it is ſaid, 
they cannot give judgment. A rule therefore was made to ſhew 
cauſe why the certiorari ſhould not be quaſhed, ſo as to-remit it 
back to the ſeſſions; which was afterwards made abſolute. Syr; 
1227. R | 2 PTS | 
And in: the caſe of the King/againt Gꝛuynne and others, H. 32 

G. 2. The court (on a defended motion) granted a Procedendo, at 

the inſtance of the defendants, upon an indidment for an aſſault 

at the quarter ſeſſions at Brecon, removed into the king's bench by 
certiorari z becauſe the certiorari had not iſſued till after the de- 
f*ndants had confeſſed the aſſault below; though the conviction 
was not after a trial, and thopgh {everal of the juſtices were ſworn 

to be near relations of Mr. Gwynne one of the defendants, namely, 

his father, two brothels, 8n8-20 uncle. Purrow. Mansfield. 749. 

. 4. Alſo, it ſeems a good objection againſt the 

After iſſue granting a cettiorari, We ihue is 3 in the 

Joined. court below, and a wenire awarded for the trial of 

it. 2 Haw. 288. : gr egy 
8 . It hath been adjudged, that wherever a cer- 
„„ m by law grantable for an indidment, the 

5 court is bound of right to award it at the inſtance 

of riget te of the proſecutor, becauſe ev y indi& ment is the 

rant i. ſuit of the king, and he has a prerogative of ſuing 
ny. | þ 5 


of) con G= WW u- 


to grant ſuch an. application as this, it can only be obtained 
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in what court he pleaſes. But it ſeems to be agreed that it is left 
to the diſcretion of the court, either to grant or deny it at the 
prayer of the defendant. 2 Haw. 287. Burr. Mangf. 2456. 

M. 28 G. 3. A. v. Eaton. Baldwin moved for a certiorari to re- 


move a conviction by a juſtice on the 16 G. 3. c. 30. * to prevent 3 


the ſtealing of deer. Erſkine objected, firſt, that no certiorart lay; 


for by the 23d fection it is: enacted, that no conviction or judgment 


ſhould be removed by certiorari —But the court were of opinion, 


that the reſult of the ſeveral proviſions in the a& was, that the 


defendant had an option, either to remove the proceedings from 


before the juſtice convicting by certiorari, or to appeal to the ſeſſi- 
ons; that if he had adopted the latter mode, the certiorari. would 
have been barred, but not in the former caſe. Erſtine then obje&- 
ed that the defendant ought to lay a ground by affidavit defote the 
court granted a certiorari, as that the juſtice convicted had exceed- 
ed his juriſdiction, or had not examined the defendant's witneſſes, 


or the like; for if every defendant were at liberty to remove a con- 


viction of courſe, this great inconvenience would reſult from it, 
that every con viction before a juſtice would be removed by certiorari 
into this court merely to delay the ſentence, and the magiſtrate 
who had only done his duty, would be put to great vexation and 


expence; and he cited. K. v. Abbott. Dougl. 5 34.—. Baldwin in an- 


ſwer ſaid, that the practice of the court had always been to grant a 


certiorari of courſe upon the application of either party. Buller J. 


The language of the court has always been, that the king has a 


right to remove proceedings by certiorari of courſe; but that 


where a defendant makes an application of this ſort, he muſt al- 
ways lay a ground for it before the court. Lord Mansfield has laid 


down this diſtinction again and again, that on the part of the 


crown it is a matter of courſe for the court to grant it, but not ſo 
on the part of the defendant. Now if it be not a matter of 112 3 


y 
laying a ground by affidavit : a ſlight ground indeed may be ſu 
cient, but there muſt. be ſome, or elſe what is the conſequence ? 
we ſhould. have to decide upon every conviQtion in the kingdom, 


which would be removed into this court. The u other Judges 1 


concurred. Caſ. by Durnf. and Eft. v. 2. 89. 


6. And it ſeems that the court will not ordina- . Net for bei- 
rily, at the prayer of the defendant, grant a cer- nous cri mer. 


tiorari for the removal of an indictment of perjury, | 
or forgery, or other heinous miſdemeanor; for ſuch crimes. de- 
ſerve all poſſible diſcountenance, and the certiorari might delay, if 


not wholly diſcourage the proſecution. 2 Haw. 287. | 
But in extraordinary. eircumſtances the court, will ſometimes dif- 


penſe with this rule. As in the cafe of K. & Fawle, M. 13G. The 


court granted a certiorari to remove an indictment for felony found 
at the quarter ſeſſions, upon * affidavits that the defendant. could 
not have a fair trial there. L. Hom. 1452. | 
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IT. Hou to be granted and allowed. 


Hou to be 1. On indifiment or freſentment ; By the 5 W. e. 
granted on 1n- 11. and 0 & 9 vv » © 33: it 18 enacted, that ce in 
diclment or pre- term tie, no writ of certiorari, at the proſe- 
ſentment. „ cution of any party ind ded, ſhall be granted 
| © ot of the king's bench, to remove any in- 
% dictment or preſentment of treſpaſs or miſdemeanor, before trial 
«© had, from before the juſtic:s in ſeſſions ; unleſs fuch certiorari 
«c ſhall be awarded upon motion of counſel, and by rule of court 
6 made for the granting thereof. (ns 
* Butin the vacation, writs of certiorari may be granted by any 
ec Juſtice of the king's bench; whole name ſhall be indorſed on the 
«« writ, and alſo the name of the perſon at whoſe inſtance it is 
granted. ER : 
And all the parties indicted, proſecuting ſuch certiorari ſhall, 
cc before the allowance thereof, find two ſufficient manucaptors, 
«© who ſhall enter into a recognizance before a juſtice of the 
«© king's bench (who ſhall indorſe the ſame on the writ), or be- 
* fore a juſtice of the peace of the county or place, in the ſum of 
4 gol, with condition, at the return of the writ, to appear and 
<& plead to the ſaid indictment or preſentment, in the ſaid court of 
«© king's bench, and at his own colts and charges to cauſe and pro- 
«© cure the iſſue that ſhall be joined thereupon, or any plea relat- 
* ing thereunto, to be tried at the next aſſizes for the county 
«© wherein the indictment or preſentment was found, after ſuch 
« certiorari ſhall be returned, or the next term if in Lindon, Weſt- 
e minſter, or Middleſex, unleſs the court ſhall appoint another 
s time, and it fo, then at ſuch other time; and to give due notice 
e of ſuch trial, to the proſecutor or his clerk in court; and alſo 
cc that the party proſecuting the writ of certiorari, ſhall appear 
«© from day to day, in the ſaid court of king's bench, and not de- 
«© part until he ſhall be diſcharged by the court. 
And the ſaid recognizance ſhall be certified into the king's 
de bench, with the certiorari and indictment, to be there filed, 
4e and the name of the proſecutor (if he ſhall be the party grieved), 
sc or ſome publick officer, ſhall be indorſed on the indid ment. 
„ And if the defendant proſecuting the writ of certiorari, be 
6 convicted of the offence for which he was indicted, then the 
court of king's bench ſhail give reaſonable coſts to the proſecy- 
„ tor, if he be the party grieved or injured, or be a juſtice, con- 
«« ſtable, or other civil officer, who proſecutes on account of any 
*« thing that concerned him as officer, to be tazed according to 
« the courſe of the ſaid court, who ſhall, for the e 
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«« ® within ten days after demand, und refuſal of payment, on * 328 
*« oath, have an attachment awarded; and the recognizance not 
« to be diſcharged till the coſts are paid. . 
«« But if the perſon procuring the certiorari, being the defend- 
* ant, ſhall not, before allowance thereof, procure ſuch manucap- 
« tors to be bound as aforeſaid, the juſtices may proceed to the 


# te trial of the indiament in ſeſſions, notwithſtanding. the writ of 
n «& certiorari delivered.“ hh Go 
- At the proſecution of any party indie: d] This extends only to cer- 
d tiorari's procured by perſons indicted; from whence it follows, that 
a thoſe which are procured by the proſecutor of an indiament, re- 
Ii main as they were at common law. 2 Haw. 292. (ts | 
* To be tried at the next afſizes] But the recognizance ſhall not be 
8 forfeited, unleſs the proſecutor give rules according to the courſe of 
the court. 2 Haw. 293. ES | 35 5 
7 EKReaſonable coſts] The maſter of the crown office, in taxing the 
E coſts, ought only to conſider thoſe which are ſubſequent to the cer- 
5 tiorari. 2 Haw. 292. _ . = 


To the proſecutor, if he be the party grieved or injured] M. 20 G. 
2. A. and Ingleton. The defendant was indicted for attempting to 
ſet fire to the houſe of one Eſſon in York, and the indictment alſo 
charged that the defendant ſolicited Maſon, one of the proſecutors, 
to help to ſet fire to the houſe. Maſon and one Glenton informed 
the mayor of York of this, who bound Maſon and Glenton over to 
| proſecute the defendant, The ſaid defend int removed the indiq- 
ment by certiorari into the court of king's bench, and was there- 
upon convicted and fined. On payment of the fine, it was moved 
that the recognizance ſhould be diſcharged. Unto which it was 
| objected, that the defendant was obliged, before the diſcharge. 
N thereof, to pay the coſts of the proſecutors. But by the court, this 
caſe is not within the aQ, for the act extends only to officers and 
perſons really injured, which neither Glenton nor Maſon are, for 
| there was no damage done to the houſe, but only intended to be 
done, nor are either of them officers. And the recognizance was 
| _ diſcharged. 1 Wilſin. 139. Tn TO 25 9 
In a like caſe, M. 30 G. 2. K. and Smith. It was moved, that 
before the recognizance ſhould be diſcharged, the proſecutor ſhould 
= have his coſts, The objection was that no name of any perſon, as 
being either the party grieved or injured, or a public civil officer, 
was indorſed upon the indictment. It was anſwered, That this is 
| not *® neceſſary in order to giving coſts ; that to this purpoſe it is * 329 
ſufficient, if the proſecutor aQually be a civil officer, and of that in 
the preſent caſe there was an affidavit: and the act does not ſay, 
that the proſecutor ſhall not have his coſts, unleſs his name be in- 
dorſed. By the court; it is enough, if it be proved that the proſe- 
cutor was ſuch officer, and here it is proved by affidavit. And it 
was ruled, that the proſecutor ſnould have his coſts, before the re- 
cognizance ſhould be diſcharged. Burrow. Mansf. 54. 
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May proceed to. the trial] Nevertheleſs they mult make a return 
to the certiorari, otherwite they will be in contempt to the court ; 
for all writs muſt be obeyed, unleſs good cauſe be ſhewn to the 
contrary 3 and the -proper way of ſhewing it, is to return it. 2 
Haw. 292. 


2. On a conviction or . By the 130. 2. 
Haw 0 be c. 18. it is enacted, that „ no certiorari ſhall be 


granted n an * granted, to remove any conviction, judgment, 
order er con- order, or other proceedings, before any juſtice | 
vielien. Sof the peace, or the general or quarter ſeſſions, 


“ unleſs it be applied for in ſix calendar months 
« after ſuch proceedings. had or made, and unleſs it be dul 
proved upon oath, that the party ſuing forth the fame, hath 
given fix days notice thereof in writing, to the juſtice or juſtices, 
<< or two of them (if fo many there be), before whom ſuch pro- 
<< cetdings have been, to the end that ſuch juſtices, or the parties 
* therein concerned, may ſhew cauſe if. they ſo think fit, againſt 
„ jſſuing the certiorari. 

And by 5 G. 2. c. 19. © No ſuch certiorari ſhall be allowed, 
*, to remove any ſuch judgment or order, unleſs the party proſe. 
* cuting the certiorari, before the allowance thereof, enter into a 

«© recognizance, with ſufficient ſureties, beſore a juſtice of the 

te county or place, or before the juſtices at ſeſſions where ſuch 

Lc judgment or order ſhall have been given or made, or before a 
* juſtice of the king's bench, in 5ol, with condition to proſecute 

the ſame at his own coſts. and charges with effect, withqut wil- 

«< ful delay, and to pay the party in whoſe favour the judgment or 

<< order was made, within a month after the fame ſhall be con- 
« firmed, his full coſts to be taxed according to the courſe of the 
* court where ſuch confirmation ſhall be. And if he ſhall not en- 

- « tet into ſuch recognizance, or ſhall not perform the conditions, 
e the juſtices may proceed and make ſuch further order for the be- 
„ nefit of the party for whom the judgment ſhall be given, in ſuch 
« manner as if no certiorari had been granted. 

The ſaid recognizance to be certitied into the king's bench, 
„ and there filed, with the certiorart and order or judgment re- 

e moved thereby. 

* 520 * «© And if the order or judgment mall be confirmed by the 
e court, the perſon intitled to the coſts, for the recovery thereof, 
„ within ten days after demand made, upon oath of ſuch demand 
«« and refuſal of payment, ſhall have an attachment. granted for 
te the contempt ;z and the recognizance not to be diſcharged till the 
* coſts are paid and the order complied with.” 

E. 1 An. A rule, was made in the court of king's bench, that 
no ceitiorari ſhould be granted to remove orders of juſtices, from 
which the law has given an appeal to the ſeſſions, before the mat- 

ter be determined on the appeal, becauſe it hinders the privilege of 

appealing ; and that if any order be removed before appeal, it 

thou'd be lent down again : but if the time of appeal be I 
| 1 at. 
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that caſe is not within the rule: by Holt Ch. J.—- But afterwards 
M. 4 An: in the caſe of Sbellington, it was held, that advantage 
mult. be taken of this rule upon the motion to file the order; for 
that after it is filed it is tod late.” 1 Salt. 14g. 
But in the:caſerof the borough of Warwick, M. 8 G. 2. There 
was an appeal from a poor rate; and the ſeſſtons made an order 
that the churehwardens ſhould produce the books at an adjourned 


day; before which, a certiorari was brought to remove that order * 


And it was held to lie; though the appeal was depending; elſe the 
order muſt be obeyed before the validity of it can be determined. 
It was alſo held that an appointment of overſeers may be removed 
before an appeal to the ſeſſions; for the rule laid down in 1. Salt. 
147. extends only to the caſe where there is a limited time for ap- 


pealing, as to the next quarter ſeſſions ; but the-: ſtatute of the 43 


El. c. 2. is not ſo reſtrained; and conſequently-it can never be ſaid, 


that the time for appealing is out. And if the appeal from an ap- 
point ment is lodged, there can be no certiorari, till the ſeſſions 
hath made a determination; and a certiorari brought, pending 


ſuch appeal, ſhall be ſuperſeded. Sr. 991 


VI. Te get o ut. 


1. After a cettiorari is allowed by the inferior Subſequent. 


_ edurt, it makes all the ſubſequent proceedings on proceedings 


the record that is removed by it erroneous. 2 void. 
Haw. 293. d ea ge Ter ak 


2. But it hath been adjudged, that if a certio- Except. bers 
' rari for the removal of an inditment before juſ- the jury . 


tices of the peace be not delivered, before the jury ſcuorn. 

be ſworn for the trial of it, the juſtices may pro- - 

ceed, 2 Hay. . . 5 
3. And the juſtices may ſet a fine to compleat Aud aſter 

their judgment, after a certiorari delivered. L. judgment. 

Raps, 1515. . 


4. A certiorari removes all things done be- Removes all . 
tween the teſte and return. L. Raym. 835, after the teſte 


1305. of it. 


F. A certiorari removes the record itſelf out of Removes the 
the inferior court :' and therefore if it remove the record itſelf. 
record againſt a principal, the acceſſary cannot e 
there be tried. 2 Haw. 325. 3 


6. And if the defendant be convi ed of a capi In what caſe 
tal offence, the perſon of the defendant muſt be re- the perſon of the 
moved by habeas corpus, in order to be preſent in defendant ſhall” 


court, if he will move in arreſt of judgment. And be removed. 
herein the caſe of a conviction differs from that of 


a ſpecial | 


33! 


* 
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A ſpecial verdict; where the preſumption of innocence may be 


ſuppoſed to continue, and therefore the perional preſence of the 

detendant in that caſe is not neceſſary at the argument of it. Bur- 
row. Mansfield. 930. K. and Spragg. H. 33 G. 2. 

7. It hath been holden, that a certiorari for 

How far if the removal of a recognizance for the good beha- 

ſuperſedes the viour, or an appearance at ſeſſions, will ſuper- 

obligation of a ſede the obligation of it: but this would be highly 


recognixance. inconvenient, and the contrary ſeems to be ſup- 


5 ; ported by the better authority. 2 Haw. 292. 
Caſe where it 8. If a ſußerſedeas come out of a ſuperior court, 
7s awarded to the juſtices, they ought to ſurceaſe, altho' the 
egarnſt law. fuperſedeas be awarded againſt law ; for they are 
not to diſpute the command of a ſuperior court, 

which is 2 warrant to them. Crom. 129. 


II. The return f it. 


Return of the 4: Every return of a certiorari ought to be under 


eeriiarars. ſcal. 2 Haw. 294. 


2. And altho? the cuſtes retulorum keep the records, yet mult the 
Juſtices, to whom it is directed, return the certiorari; and there- 
fore if it is directed to the juſtices of the peace, and the clerk of 
the peace only return it, nothing is thereby removed. 2 Haw. 
294. 

3. The certiorari may be ſometimes to remove and fend up the 
record itſelf, and ſometimes but only the tenor of the record (as the 
words therein be), and it muſt be obeyed accordingly. Dalt. c. 
195. 2 Haw. 295. 

4- A return was in Paper, (and not upon parchment) 3 ; and for 
| that reaſon was held by the court not good. 1 Barnardiſt. 113. 
H. 2 G. 2. K. and the inhabitants of Darlington. 

5. Upon a certiorari to remove an indictment of a riot, or for- 

cible entry, or the like, the return muſt have theſe words, as alſo le 
| bear and di termine divers felonies, &c. according to the commiſhon ; 
for if the return mentions only * that they are juſtices of the peace, 
without ſuch words, the return is inſufficient. Dalt. c. 195. 85 

6. If the perſon to whom a certiorari is directed, do make a falſe 
return, yet the couit will not ſtay filing it on affidavit of its being 
falſe, except in public caſes, as in caſes of commiſſioners of ſewers, 


or for not repairing highways, or for ſome ſuch ſpecial cauſes 3 be- 


cauſe the remedy tor a falle return is either an action on the caſe 
at the ſuit of the party grieved, or an information at the a 
of the * Dett. c. 195. 


7.1 


9 


tiorari. 


JC 


7. If the perſon to whom the certiorari is directed, do not make 
a return, then an alias, that is, a ſecond writ; then a pluries, that 
is, a third writ, or cauſam nobis ſignifices, ſhall be awarded, and 
then an attachment. Crom. 116. 


Beſides theſe general rules, in common to all certiorari's, there 
are many times ſpecial directions about granting and allowing or 
not allowing them, in particular caſes, which are treated of under 
their reſpective titles; ſuch as highways, game, tithes, ſwearing, 


and many others. 


The return of a certiorari may be thus: 

Firſt, on the backſide of the writ indorſe theſe or the like words : 

The execution of this writ appears in a ſchedule to the ſame writ an- 
need. 5 A 

And that ſchedule may be thus, on a piece of parchment by it- 
ſelf, and filed to the writ ee e oa trated 


Weſtmorland. T Sir Philip Muſgrave, baronet, one of the keepers 


of the peace and juſtices of our lord the king, aſ- 


ſigned to keep the peace within the ſaid county, and alſo to hear and de- 
termine divers felonies, treſpaſſes, and other miſdemeanors in the ſame 


county committed, by virtue of this writ to me delivered, do under my 


ſeal certify unto bis majeſty in his court of king's bench, the indictment 


of which mention is made in the ſame writ, together with all matters 


touching the ſame indictment. In witneſs whereof I the ſaid Sir P. M. 
Have to theſe preſents ſet my ſeal. Grven at —— the ſaid county, 
the — — day of . — in be — year of the reign of 


T hen take the record of the indictment, and cloſe it within the 


ſchedule, and ſeal and ſend them up both together with the cer- 


Champerty. See Maintenance. 
Chance medley. See Homiade.. 


Vol. I. Nn 


, Challenge. See Furors. CE "440 
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ficient ſecurity. 1 Haw. 188. „„ i. 
23. A perſon for a counterfeit paſs, was adjudged to the pillory, 
and fined; Hal. , 3. 9 eee 


CHE A4 T. 


| kinds, 


I. By the common law. 
II. By flatute. 


J. By the common law. 


1. Cheats which are puniſhable by the common law, may in ge- 
neral be deſcribed to be deceitful practices, in defrauding or en- 
 deavouring to defraud another of his known right, by means of 


ſome artful device, contrary to the plain rules of common honeſty; 


as by playing with falſe dice; or by cauſing an illiterate perſon to 
execute a deed to his prejudice, by reading it over to him in words 


different from thoſe in which it was written; or by perſuading a 


woman to execute writings to another, as her truſtee, upon an in- 
tended marriage, which in truth contained no ſuch thing, but only 
a warrant of attorney to confeſs a judgment; or by ſuppreſſing a 
will, and ſuch hke. 1 Haw. 188. | 


2. It ſeemeth to be the better opinion, that the deceitful receiv- 
ing of money from one man, to another's uſe, upon a falſe pre- 


tence of having a meſſage and order to that purpoſe, is not puniſh- 
able by a criminal proſecution, becauſe it is accompanied with no 
manner of artful contrivance, but wholly depends on a bare naked 


lie; and it is ſaid to be needleſs to provide ſevere laws for ſuch miſ- 
chiefs, againſt which common prudence and caution may be a ſuf- 


4. On an indictment againſt the defendant, a miller, for chang- 
ing corn delivered to him to be ground, and giving bad corn in- 


ſtead of it, it was moved to quaſh the ſame, becauſe it is only a 
private cheat, and not of a publick nature. It was anſwered, 
334 that being a cheat in the“ way of trade, it concerned the publick, 

and thereſore was indictable. And the court unanimouſly agreed 
not toquaſhit. T. 16 G. 2. X. and Weed. 1 Seſſ. C. 217. 


5. A perſon falſely pretending that he had power to diſcharge 
ſoldiers, took money of a ſoldier to diſcharge him ; and being in- 
dicted for the ſame, the court held the inditment to be good. 


T. 3 C. Serleſtead's caſe. 1 Latch. 202. i 
6. As there are frauds which may be relieved civilly, and not 
* puniſhed criminally (with the complaints whereof the courts of 
equity do generally abound) ; ſo there are other frauds, * in 3 : 

1 1 | pecial 


F cheats puniſhable by publick proſecution, there are two 
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ſpecial caſe may not be helped civilly, and yet ſhall be puniſhed 
criminally : Thus if a minor goes about the town, and pretending 
to be of age, defrauds many perſons by taking credit for confidera- 
ble quantities of goods, and then inſiſts on his non- age; the per- 
ſons injured cannot recover the value of their goods, but they may 
indict and puniſh him for a eommon cheat. Bari. 1oo. AC 
J. Finally, the diſtinQion which, as it ſeemeth, will ſolve al- 
moſt all caſes of this kind, was taken in the caſe of K. and 
Wheatly, H. 1 G. 3. The defendant was indicted and convicted 
for ſelling beer ſhort of the due and juſt meaſure, to wit, 16 gal- 
lons as and for 18. It was moved in arreſt of judgment. And by the 
court, This is only an inconvenience and injury to a private pr 
| ſon, ariſing from that private perſon's own negligence and careleſſ- 
neſs in not meaſuring the liquor, upon receiving it, to ſee whether 
it held out the juſt meaſure or not. Offences that are ,indiftable 
muſt be ſuch as affect the publick, As if a man uſes falſe weights 
and meaſures, and ſells by them to all or to many of his cuſtomers, 
or uſes them in the general courſe of his dealing; ſo if there is a 
conſpiracy to cheat: For theſe are deceptions that common care 
and prudence are not ſufficient to guard againſt. Theſe are mach 
more than private injuries; they are publick offences. But in the 
preſent caſe, it is a mere private impoſition or deception. No falſe 
weights or meaſures are uſed; no conſpiracy.: Only an impoſition 
upon the perſon he was dealing with, in delivering him a leſe 
quantity inſtead of a greater; which the other careleſsly accepted. 
It is only a non- performance of his contract; for which non- per- 
formance he may bring his action. So, the ſelling an unſound 
horſe for a ſound one, is not indictable: The buyer ſhould be 
more upon his guard. And the diſtinction which was laid down, 
as proper to be attended to in all caſes of this kind, is this: That, _ 


in ſuch impoſitions or deceits where common prudence may 335 
guard perſons againſt their ſuffering from them, the offence is not 
indictable, but the party is left to his civil remedy for the redreſs of 
the injury that has been done to him; but where falſe weights and 
meaſures are uſed, or falſe tokens. produced, or ſuch method taken 
to cheat and deceive, as people cannot by any ordinary care or 
prudence be . guarded againſt, there it is an offence. indictable. 
Burrow. Mansfield. 1125. Blaciſt. Rep. 23. 


II. By flatute. . 15 . 


1. By the 33 H. 8. c. 1. If any perſon ſhall falſcly and deeeit - 
fully obtain, or get into bis bands or poſſeſſion any money, goods, 
chattels, jewels, or other things, of any other perſon, by colour 
and means of any falſe privy token, or counterfeit letter made in 
another man's name; and ſhall be conviQed thereof, by examina- 
tion of witneſſes, or confeſſion, at the aſſizes or ſeſſions, or by ac- 
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falſe tokens 3 


OY v3 26 falſe * token, but a falſe affirmation only, 


CHEM 2 


court ſhall appoint, Saving to the party grieved ſuch remedy by 
action or otherwiſe, for the goods ſo obtained, as he might have 
had by the common law. 


And two juſtices (1 ) may call and convent by proceſs or other» 


wiſe (A), to the aſſizes or ſeſſions, any perſon ſuſpeaed, and com- 


mit or bail bim to the next aſſizes or ſeſſions. 


Get into his hands or poſſeſſion] A perſon endeavouring by a coun- 
terfeit letter to defraud another of goods, and being apprehended 
on ſuſpicion of ſuch fraud, before he hath got the goods into his 
Nig ar ſeems not to be within this ſtatute. 

and Brian. Seſſ. C. V. 2. 27. 


+ Falſe privy toten] On motion to quaſh an findiament, which 
was, that the defendant came pretending that ſuch a perſon had ſent 


him to receive 20l, and received it, whereas ſuch perſon did not 
ſend bim; * the court, It is not indiQtable, unleſs he came with 


another. Blackerby. 79. i 
H. 13 G. 2. K, and Munoz. 


lently procuring a note from a perſon, by falſely affirming that there 
was one in the next room that would pay the money due upon it, 
whereas in fact there was no ſuch perſon in 75 next room, is not a 


1127. 
Note; the ſtatute ſays a falſe privy token. 


Corporal pain] Lord Cote obſerves. hereupon, that for this offeace. 
the offender cannot be fined, but corporal pain only inflicted. 3 


Infl. 133. 


But Mr. Hawkins oblerves, that thive 5 is 2 precedent in Co. Car. 


hath been adjudged not only to ſtand on the pillory, but alſo to pay 


a fine of 500], and to be bound with good ſureties to the- good be- 


haviour. 1 Haw. 188. 


Commit er bail bim] In this caſe the juſtices ſhall do well to take 
examination of the offence, and to certify the ſame to the ſeſſions 
or gaol delivery, and withal to bind over the informers and wit : 
neſſes to give evidence therein. 


Dalt. c. 32. 
2. By the 30 G. 2. c. 24. All perſons who knowingly and ts 


ſignedly, by lalſe pretence or pretences, ſhall obtain from any per- 


ſon, money, goods, wares, or merchandizes, with intent to cheat 
or defraud any perſon of the ſame, ſhall be deemed offenders againſt 


E. 31G. 2. HK. 


1 Sef. (GC. 201. Kir. 


tion in any court of record 3 he ſhall have ſuch puniſhment by im- 
priſonment, pillory, or other corporal pain (except death), as the 


or we are not to indift one man for making a fool of 


It was adjudged, that an indict- 
ment averring the offence to be by falſe tokens, without ſhewing | 
What thoſe falſe tokens are, is not ſufficient ; and that the fraudu- 


= 


564. by which it appears, that one convicted on ſuch a proſecution _ 


law and the publick peace; and the court before whom any ſuch 


offender ſhall be tried, ſhall on conviton order him to be fined and 
impriſoned, or, to be put in the pillory, or publickly whipped, or 


to 


CH BE 4:4 


to be tranſported as ſoon as conveniently may be for ſeven years. 
I. 1. 

And any juſtice, before whom any perſon charged on oath with 
having committed any of the offences aforeſaid, ſhall examine by 
oath and ſuch other lawful means as to him ſhall ſeem meet touceh- 
ing the matters complained of, and deal with the offender accord- 
ing to law : and if the party charged as being the offender ſhall be 
committed to priſon, or admitted to bail, to anſwer the matters 
complained of at the next ſeſſions or aſſizes; the ſaid juſtices ſhail 
bind over the proſecutor to appear and proſecute ſuch offender with 
effect; and if ſuch goods ſo fraudulently obtained appear to ſuch 
juſtice to exceed the value of 20l, the recognizance ſhall be in not 

leſs than double the value of the goods. ſ. 2. 


6 A. Warrant of two juſtices to apprehend an offender; 337 
on 3 . 


5 N 1 To the conſtable of — 


W HE RE AS complaint hath been made e hg whoſe names and 
eals are bereunto ſet, two of bis majeſty's juſtices of © the peace 
for the tia county, and one of us of the quorum, upon the oaths of 
A. I. of — yeaman, and B. I. of yeoman, 'that on 
the — day of A. O. of — yeaman, did by @ 
falſe privy token 85 counterfeit letter] that is to ſay, by here particu- 
larize the offence] falſely and deceitfully obtain and get into. bis bands 
and poſſeſſion [here mention the things] from C. I. f con- 
trary to the ſtatute in that caſe made: T beſe are therefore ta command 
Jou, upon fight bereof, forthwith to bring the ſaid A. O. before us at 


on the day of ———— 70 anſwer to the ſaid 
complaint, and further to be dealt withal — to law. Given un- 
der our bands and * tbe day of = 


Cheeſe. See Butter. 
Chocolate. See Exciſe. 


CHURCH 


CHURCH AND CHURCH YARD. 


Original of 1.7 HE ancient Saxon word is cyrce, the Da- 


the word church. niſh kircke, the Belgick kercke, the Cim- 

brick kirka or kurk ; probably from the Greek p 
word xvptzx5;, belonging to the Lord, or xvziz oizo;, the Lord's houſe : t. 
fo that we have loſt the ancient pronunciation of the word (except in 0 
the northern parts of England and in Scotland) by ſoftening the let- a 
ters c or ch, as we have done in many caſes; which letters the n 
ancient Greeks and Romans always pronounced hard, as the letter K 
H. a; „„ ; ET 

e 2. In cities and towns corporate, the biſhop. 
et of «© (with the conſent of the nh ay aldermen, 50 ei 
I juſtices of the peace, and of the patron) may m 
c unite two churches or chapels; and make order with the like Ec 
« conſent, that the patrons preſent by turns, having regard to fo 
* the value of the livings united: and the incumbents thereof n. 
e fhall be graduates.” 17 Car. 2. c. 3. „ „ 1. 
Now churches, 3 Clauſes are commonly inſerted in the -ſeve- | 
ral acts of parliament for making proviſion for 5 
«Cc 


238 the reQtors of new churches, * which clauſes give certain powers 
do juſtices of the peace, in relation to the aſſeſſments to be made 66 
for that purpoſe. And in the caſe of borrowing money for re- 
building clergymens houſes, by the 17 Geo. 3. c. 53. the eſtimates _ 


are to be ſworn to before a juſtice of the peace or maſter in chancery. 10 
Jar tet: in 4. © No fairs nor markets ſhall be kept in be 
the chireb-yard. "66 church yards. 13 Ed. 1. ſt. 2. c. 6. 5 8 8 
5 5. * Clergymen ſhall not be arreſted, and drawn _ 
Arreſt in the * out of any church or church yard, whilſt they at- Y 
church or tend to divine ſervice; on pain of impriſonment NY 
church yard. « of the offender, and ranſom at the king's will, TY 


FR and ſatisfaction to the party arreſted.” 50 Ed. 
464 % C %/%/%ͤõ oor | POE. 
Alſo it is ſaid, that arreſts in civil caſes ought not to be of per- 
ſons going to or coming from church; but that a warrant from a 
juſtice of the peace for the king may he executed in ſuch caſes. 
Cro. Car. 602. Cro. Fac. 321. 2 Bulſt. 72. „„ 
ut altho' the officer may be puniſhed for the ſame either in the 
ſpiritual or temporal courts, yet the arreſt (if not on a Sunday) is 
good in law. Watſon, c. 34. p. 344. 5 TE 
6. If any perſon ſhall, by words only, quar- 
Brawling in the * rel, chide, or brawl, in any church or church 
church er church „ yard, the ordinary (on proof of two witneſſes) 
yard. may ſulpend every layman, being an offender, 

1 & ah ingreſſu eccleſiæ; and every clergyman from 
te the miniſtration of his office, ſo long as he ſhall think meet.“ 
F& 6 Ed. . e. 4. . 1. 1 
N 7. If 


CHURCH AND CHURCH YARD. 


7. If any ſhall ſmite, or lay any violent hands Striking 58 
c on another in any church or church yard, he the church or 
c ſhall be deemed 7pſo fa#io excommunicatey, and church yard. 
« be excluded from the fellowſhip and company of 
„ Chriſt's congregation.” 5 & 6 Ed. 6. c. 4. ſ. 2. 
Lay any violent band, But churchwardens, or perhaps private 


perſons, who whip boys for playing in the church, or pull of 


the hats of thoſe who obſtinately refuſe to take them off themſelves, 
or gently lay their hands on thoſe who diſturb the performance of 


any part of divine ſervice, and turn them out of the church, arc 


not within the meaning of- this ſtatute, 1 Haw. 139. 


ball be deemed ipſo facto excommunicate} And he ſhall not excuſe 


himſelf by ſhewing that the other aſſaulted him. 1 Haw. 139. 

Ipſo facto] Nevertheleſs, in this and other like cafes, there ought 
either to be a precedent conviction at law, which muſt be tranſ- 
mitted to the biſhop 3 or elſe the excommunication muſt be declar- 


ed in the ſpiritual court upon a proper proof of the offence there; 


for it 18 implied in every penal law, that no one ſhall incur the pe- 
nalty * thereof, till he be found guilty upon a lawful trial. 1 Haw. 
;, | a 1 
8. „If any ſhall maliciouſly ſtrike another Striking 

« with any weapon, in any church or church with a weapon 
4 yard, or ſhall there draw any weapon with in- in the church _ 


« tent to ſtrike, and ſhall be convicted thereof by or cburch yard. 


4c verdict of 12 men, or confeſſion, or by two | 

«« witneſſes, before the judges of afſize, or juſtices of the peace 
*« in their ſeſhons, he ſhall be adfudged to have one of his ears cut 
off; and if he have no ears, he ſhall be burned in the cheek with 
c a hot iron having the letter #, whereby he may he known and 
© taken for a fray maker and fighter; and he ſhall alſo ſtand 19% 
« fallo excommunicate.” 5 & 6 Ed. 6. c. 4. ſ. 3. 

9. He who ſteals goods belonging to a pariſh Sacrilege. 
church, may be :ndified for ſtealing the goods of ET 

the pariſhioners. 1 Haw. 94. „„ 


For other matters, ſee title Churchwardens. 


CHURCH- 
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CHURCHWARDENS. 


J. Who are exempted from being churchwardens. 

II. Chufing and % wearing of hure wardens, with the duty 

thereupon. 

III. Their duty in levying rates; and therein of veftries, and 

ſelect veſtries. 

I. Their duty as 10 repairs; and therein concernin 8 Much 
ſeats. 

J. Their duty as to ſundry other matters. 

VI. Concerning enn, and therein of fig ideſmen or ”- 


 fiftants. 
| 7 II. T heir accounting. 


FIll. Their puniſhment on miſbehaviour. 
H. Their indemnity on doing their 49. 


I. Who are exempted from being churchwardens, 
Attorney. I. - Counſellor or attorney ought not to 
” be choſen churchwarden : and if he 
is, he may have a robs, by reaſon of his attendance on the 
_ courts at Weſtminſter. 2 Roll's Abr. 272. 
1 2. Apothecaries, who have ſerved 7 years, ſhall 
- th b be exempted from the office of churchwarden. 6 
geons. try 
And by the 18 8. 2. 6. 15. Freemen of the corporation of ſur- 
geons in London are exempted from being churchwardens. 
2 Diſſenting teachers or preachers, in holy or- 
, e "hs or e, ke. holy 80 being duly xl 
e fied, are exempted from the office of churchwar- 
den. 1 W. feff. 1. c. 18. 
4. Other diſſenters, ſerupling t to take upon 
Otber diſſen- them the office, may execute the ſame by a ſuffi- 


minijte 7. 


ters. cient deputy, to be approved of in like manner 
3 as other churchwardens. 1 W. ſeff. 1. c. 18. 
Perſons hav- 5. All perſons who have proſecuted a felon to 

Ing convicteda conviction, and the firſt aſſignee of the certificate 

felon. thereof, are exempted from the office of church- 


warden, in the pariſh where the offence was com- 
mitted. 10 & 11 W. c. 23. f. 2. 


6. No | 


CHURCHWARDENS. EY 
* 
6. No private man, perſonally ſerving for him- Perſons ſerv- 
ſelf in the militia, during the time of ſuch ſer- ing in the mili- 
vice, ſhall be liable to ſerve as churchwarden. 2 tis. 


8.3. c. 20. 


II. Chufen 9 and ſ. wearing churchwardens, with their duty there- 


1. Churchwardens ſhall be choſen yearly in When to be 
Eaſter week, by the joint conſent of the miniſter choſen and by 
and pariſhioners, if it may be; but if they cannot whom. 
agree, the miniſter ſhall chuſe one, and the pa- 
riſhioners another. Canons of 1603. 89. 
But where there is a cuſtom for the pariſhioners to chuſe both, 
that cuſtom ſhall continue. Grb/. Codex, 242. 
2. A perſon choſen churchwarden, refuſing to Refuſir ing * . 
take his office and oath, may be excommunicated fal- the office. 
for the refuſal ; and no prohibition will lie. Gb. 
24 Mo | 
1 And the eccleſiaſtical judge refoling to ſwear Refuſng io 
bim, may be compelled by a mandamus. Gibf. Fevear them. 
243. 
. The charchwarden? 8 ouch, as ſaid to have ' Churchwar- 
been agreed on, upon mutual conſultation between den s aath.. 
the civilians and common lawyers, is as follows: 
« You ſhall ſwear truly and faithfully to execute the office of a 
© churchwarden within your pariſh, and according to the beſt of 
« your ſkill and knowledge preſent ſuch things and perſons as to 
© your knowledge are preſentable by the laws ecclefiaftical of this 
realm: So help you God and the contents of this book.” Gib. | 
24.3 


* a” Churchwardens being thus ſworn, are ſo Churchwar- 
far incorporated by law, as to ſue for the goods of dens à body cor- 
Fo the church, and to bring an action ef treſpaſs for porate. 


i- them; and alſo to purchaſe goods for the uſe of 

15 the pariſh ;- but they are not a corporation | in ſuch ſort, as to pur. * 341 
| chaſe lands, or take by grant, A in Londen by cuſtom. "P- 

n 241. | 


- 6. Churchwardens mall continue in OPS till "es long 
t the new churchwardens be ſworn. Can. 118. they ſhall _ 
| | nue. 
0 
1 
| 8 | 
8 Vor. I. Oo N 
0 


CHURCHWARDENS. 


III. Their duty in Rs rates; and therein of veſtri ies and ſe- 


lecl vel ies. 
Summoning a 1. The rates muſt be made with the conſent of 
veſtry. the major part of the pariſhioners, houſekeepers, 


or occupiers of land. In order to which, public 
notice of a veſtry (a place ſo called from the veſtments of the mi- 
niſter kept there) ought to be given the Sunday before, either in the 
church after divine ſervice is ended, or elſe at the church door as 
the pariſhioners come out; both of the calling of the ſaid meeting, 


and alſo of the time and place of the aſſembling of it. And it will 


be faireſt then alio to declare for what buſinets the ſaid meeting is 
to be held, that no one may be ſurprized, but that all may have 
full time before, to conſider what is to be propoſed at the ſaid meet- 
ing. And it is uſual that for half an hour before it begins, one of 
the church bells be tolled to give the pariſhioners notice when they 
are met. 5 Co. 67. Shaw. Par. Law. 54. 

2. At the common law, every pariſhioner who 
M Ho Hall paid to the church rates, and no other, had a 
Have a vote in right to vote. Shaw. 56. And thoſe that pay no 
the wetry. church rates ſhall have no vote in affairs relating 


es: 3. All perſons who have a vote in the veſtry 
Who may ad- have an equal right, and neither the miniſter nor 
Journ the veftry. churchwardens, without a ſpecial cuſtom, can ad- 
Journ the veſtry; but this can only be done by a 
majority of the whole aſſembly. Str. 1047. 
| I When the churchwardens and 5 
Laying the are there met, they are to conſider what ſum of 
rates. money it will be neceſſary to raiſe for ſuch repairs 
| | as ſhall then be ncedful; and after they have 


agreed what ſum is fit, they are to make an equal levy. Degge 


171. 
5. And the. major part of them that appear, 
Majority to ſhall bind the pariſh; or if none appear, the 


bind the pariſh. churchwardens alone may make the rate; becauſe 
they, and not the pariſhioners, are to be cited 


and puniſhed, f in _— of repairs. Gibſ. 220. 
It is moſt convenient, that. every pariſh at 
Entring BE. be entered | in the pariſh book of accounts, 
„ and every man's hand conſenting to it be ſet there- 


to; for then it will be a certain rule for the 


chu; Fhwargens to go by. Shaw. 55. 


7. By 


to it, except it be the rector or vicar. Mood, b. 1. 


K 
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7- By cuſtom there may he ſelect veſtries, of a Sele veſtry. 
certain number of perſons elected yearly to make * 
rates, and manage the concerns of the pariſh for that year : and 
ſuch cuſtom 1s a good cuſtom. Read. Ch. Service, Gibſ 246. 
Str. 428. Tg | = e 55 
8. It is holden, that a rate for the reparation of Two rates ; 
the fabrick of a church is real, charging the land, one for the fa- 


and not the perſon ; but a rate for ornaments is bric, another for 


perſonal, upon the goods, and not upon the land. ornaments. 
Gib/. 220. 


And in 7-fery's caſe, 5 Co. 67. it was ſolemnly adjudged, that 


the rates for the repair of the church ſhall be laid upon every occu- 


pier of lands in the pariſh, altho' ſuch occupier live in another pa- 


riſh ; and ſuch perſon may come to the veſtries of the pariſhioners, 


and vote in the making a rate: but he ſhall not be charged to- 
wards the ornaments of the church, as for bells, repair of ſeats, . 


bread and wine, clerk's wages, viſitation charges, and the like, by 
reaſon of ſuch lands; for that the perſonal eſtates of the inhabitants 


are chargeable with every thing that doth not relate tothe fabrick of 
the church, or repairs of the fences of the church yard, or ſuch 


other things as concern the frechold. 


And therefore ſome have been of opinion, that churchwardens 
ſhould make two rates; one upon lands and houſes, which may 
concern the freehold of the church, and another upon perſonal. 
eftates and ſtock, to defray other expences. But as this method 


creates confuſion, ſo it is ſeldom practiſed. 


And Sir Simon Degge ſays, that he conceives the law to be clear 
otherwiſe; and that a foreigner who holds lands in the parith is as 
much obliged to pay towards the bells, ſeats, and ornaments, as to 


the repair of the church; otherwiſe there would be great confuſion 


in making ſeveral levies, which he never obſerved to be practiſed 
within his knowledge. But he leaves it a query, among a diverſity , 


of opinions. p. 173. 


And Mr. Shaw, in his pariſh law, having cited the authors who 
hold theſe different opinions, ſays, that the practice generally now 


goes according to the opinion laſt mentioned, namely, that fo- 
reigners occupying lands within the pariſh ſhall be charged to both ; 


and that the eccleſiaſtical judges, as well as the temporal, for the 
_ eaſe and convenience which accrues from the making of one levy 


for all, do give countenance thereto, and begin to treat the con- 


trary opinion as obſolete and out of doors. p. 92. Oh: 
9. A taxation by the pound rate is the malt Equal pound 
equitable way, and not according to the quantity rate. 
of the land. Wood, b. I. .. 7. 9 50 
* 10. Where lands are in farm, not the leſſor, Tenant to be 
but the tenant ſhall be rated and pay. Gib/. charged, and 
7: 2 e not the landlord. 


O o 2 e An 
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Impropriator 11. An impropriator, tho? bound to repair the 
haw far charge- chancel, is allo bound to contribute to the repara- 
able. tions of the church, if he hath lands in the pa- 

3 riſh, which are not parcel of the parſonage. Gis/. 
221, 223. 0 fon ud him 3 

e 12. If any perſon find himſelf aggrieved at the 


inequality of the aſſeſſment, his appeal nuſt be to 
the eccleſiaſtical judge. Degge. 172. 5 
And in ſuch caſe, if he will be relieved, he muſt ſhew, that he 
is illegally or unequally taxed in reſpect of the quantity of his land, 
as being rated for more than he has, or that the land which he hath 
1s over-rated, or that the rate was needleſs, or that ſome lands i 
the pariſh are omitted in the rate. Wood, b. 1. c. 7. | 
| „ 13. If any refuſe to pay the rates, being de- 
Rates how to manded by the churchwardens, they are to be 
Be recovered. ſued for in the ecclefiaſtical courts and not celſe- 
CE > where, G 219. De ij. 
Alſo a quaker, refuſing to pay church rates, may be ſued, as 
other pariſhioners, in the eccleſiaſtical court ; or he may be proſe- 
cuted before the juſtices of the peace, in the ſame manner as for 
his tit hes. e 


gainſt the rates. 


IV. Their duty as to repairs; and therein concerning church 


Jeats, 
Who foall 1. Of common right, the ſoil and freehold of 
repair. the church is the parſon's; the uſe of the body 


| of the church, and the repair of it, common to 
the pariſhioners; and the diſpoſing of the feats therein, the 
right of the ordinary. Gi. 221. „ 


IPL 2. The ſpiritual court may compel the pa- 
e mihioners to repair the body of the church, and 


el re- 4 1. 
compel the re may excommunicate every one of them till it be 


fairs to be 
made. hall be abſolved, till the greater part agree to a 
tax. Nad. Ch. Service. 'n 
* 3. If the churchwardens ere@ or add any thing 
; K new, either to the fabrick of the church, I 
bee ants ls, or churchyard, they muſt have the conſent of 


ſomething new. 


ns 171 s church, the biſhop's licence is alſo neceſſary. But 


where neceſſary repairs are wanting, the greater 
part of the pariſh will bind the leſs ; and if the major part will not 
_ conſent, where repairs are neceſſary, the churchwardens may re- 
pair without their conſent, it upon notice given they refuſe to meet, 
or when they are met, refuſe to make a rate. But if a church fall 


* down, 


repaired; but thoſe that are willing to contribute 


the pariſhioners 3 and if ſuch additions are in the 


1 
( 
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down, * oy, peers are not bound to r -build it. Rezd. Ch. "344 


Service. 1 Vent. 367. 

4. Bat if a church be ſo much out of repair, 1 may 
that it is neceſſary to pull it down, or ſo little, rebui id. 
that it needs to be enlarged, the major pait of the | 
pariſhioners may make a rate for new -building or enlarging, as 
there ſhall be occaſion. This was declared in the 29 C. 2. by all 
the three courts ſucceſſively 3 notwithſtanding the cauſe was la- 
boured by a great number of quakers, who oppoſed the rate. Gibf. 
221. | 

5. The parſon, that is, the ſpiritual rector, as Repairing 
alſo the lay impropriator, are bound by common the 2 
right to repair the chancel, and is thereupon in- 
titled to the chief ſeat theres: unleſs another hath it by preſerip⸗ | 
tion; yet he hath not the diſpoſal of the ſeats therein, but the bi- 
ſhop. Gib/. 223, 224. 

6. An iſle in a church, which hath time out of Repairing an 
mind belonged to a particular houſe, and been /f. 
maintained and repaired by the owner of that 
houſe, is part of his frank tenement, and the ordinary cannot di 
poſe of it, or intermeddle in it. 
J. A eat, or priority in a ſeat, in the body of the Seat raſh 
church, may be preſcribed for as belonging to a rable from the 
houſe, if it hath been uſed, and alſo repaired, bov/-. 
time out of mind, by the inhabitants of ſuch 
houſe. Gib/. 221. | 

And no one can claim a ſeat i in a church by preſcription as ap- 
pendant or belonging to land ; but it mutt be laid as belonging to 
a houſe, in reſpect to the inhabitancy thereof. Wood, b. 1.e 7. 

And therefore a ſeat may not be granted to a perſon and his 
heirs abſolutely ; for the ſeat doth not . to the perſon, but to 
the inhabitant. G7 /½ 221. 


a. 


7. Their duty as » ſundry other matters. 


1. Every, cn e is an overſcer of the Overſeer. 
poor, altho' every overſeer of the poor is not a | 
churchwarden. 43 El. c. 2. ſ. 1. . 
And in M. 15 C. 2. A churchwarden was committed by the 
two next juſtices, as churchwarden, for refuſing to account for 
the money received and diſburſed by him ; but on an habeas corfus 
he was diſcharged: becauſe by the warrant of commitment it 
ought to appear that he was overſeer of the poor, for by the ſta- 
tute of 43 El. that is annexed to his office of churchwarden, and 
the juſtices have no juriſdiction over him as churchwarden, but as 
overſcer. Dalt. 186. 


* 2. They are to ſee that the church ways be Church way. *345 | 


well kept and Ry: And the right to a church 


| way 


* 4h ö 
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way may be claimed and maintained by a libel in the ſpiritua} 
court, 2 Rolls Abr. 287. 

3. Churchwardens have the care of a benefice 

Facancy, during its vacancy : Having firit taken out a ſe- 

queſtration from the ſpiritual court, they are to 

manage all the orofits and expences of the bene fice for him that 

ſhlall next ſuccecds plough and ſow his glebe 3 take in the crop; 

collect tit hes; thraſh out and ſell corn; repair houſes and fences, 

ang the like. And they ſhall take care that during the vacancy 
the church ſhall be duly ſerved by a curate approved by the biſhop, 


whom they are to pay out of the profits of the benefice. And Te 
the ſucceſſot thinks himſclf aggrieved by them he may appeal to the 


ecclettaſtical judge. Par. L. 99. Com. Par. Off. go. 
Worldly call- 


| 7g on the 


Lords dan: the Lord's day. 50 C. . 


Profanation 5. They ſhall ſuffer no os; feaſts, banquets, 
of the church. ſuppers, church ales, drinkings, temporal courts 
or lects, lay juries, muſters, or any profane uſage, 

to be kept in the church or church yard. Can. 88. 
6. They ſha!l ſee that the pariſhioners reſort to 
church, and continue there orderly, during divine 
ſervice; and {hail preſent the defaulters. Can. 


Attenlli ng di- 
vic + Fuce. 
90. 

Loitering in 


Ihe cyurch yard. 
al during the time of divine ſervice or preaching 3 


but ſhall cauſe them to come in, or to depart. Can. 19. 
Levying12d 8. The ey ſhall levy the forteiture of 12d a Sun- 


a Sunday for rot day on the goods of perions not coming to church. 


Coming to | 1 EIL. e. . 
tharch. 


33 Gi 425 naity of 3s 4d, for uling unlawful paſtimes on the 
e OO? Lord's day. 


Conc venticlo. 10. They (or the et dies or enn ſhall 


levy the penalties for being preſent at unlawful 


eonventicles. 22 C. 2. c. 1. 
3 11. They ſhall, on pain of 20, lens at the 
Recujants. ſeſſions once a year, the- monthly abſence from 
church of all recuſants, and the names and ages 


cf thats children above nine vears old, and the names of their ſer- 


vants. And if the party preſented mall be indicted and convicted, 
the en eee nall have a reward of 40s, to be levied of the 
recuiants goods, by wariant of the juſtices in ſeſſions. 3 J. e. 4. 


ſons out of the church. Cen. 83. 
cute j| p:rſens. 


4. They (or the conſtable) ſhall levy the penal- 
ties for perions exercifing their worldly calling on 


ox. They ſhall not ſuffer any idle perſons to 
abide either in the church yard, or church porch, 


9. They (or the conſtable) ſhall lovy the pe- 


* 12. They ſhall keep excommunicated per- 


13. They 
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3. They ſhall take care to have in the church 
A ge bible, book of common prayer, book of Ornaments of 
homilies, a font of ſtone, | a decent communion ta- the church. 
ble, with proper coverings, the ten command- 
ments ſet up at the eaſt end, and other choſen ſentences upon the 
walls, a reading deſk, and pulpit, and cheſt for alms; all at the 
charge of the pariſh. Can. 80, 81, 82, 83, 84. 

14. They ought to keep the keys of the belfrey, Bells. 
and to take care that the bells be not rung with- 

Fry good cauſe, to be allowed by the miniſter” and themſclves. Can. 

15. They ſhall have a box, wherein to keep Regiſter: 
the regiſter, with three locks and keys, two keys 
to be kept by them, and one by the miniſter; and every Sunday 
they ſhall ſee that the miniſter enter therein all chriſtenings, wed- 
dings, and burials that have been the week before; and at the 
bottom of every page, they ſhall (with the miniſter) ſubſcribe their 
names. And they ſhall, within a month after March 25, yearly, 
tranſmit to the dior a copy thereof for the year before ſubſeribed as 
above. | 
And ſuch regiſter, being carefully preſerved, is good evidence; 
and the falſifying of it is e at the common law. wy 
220»: 

16. They ſhall at the charge of the oariſh, with Communion. 
the advice and direQion of the miniſter, provide 
bread and wine againſt the communion. Can. 20. 

17. They (or the overſcers) ſhall levy the pe- Incumbent. 
nalty of 51 for an incumbent not reading the com- 
mon prayer once a month. 13 & 14 C. 2. c. 4. 

18. They ſhall collect money on 3 briefs, Charity 
on pain of 2ol. 4 An. c. 14. N | 

19. They ſhall not ſuffer any irangers to ach; 

but ſuch as ſhall appear qualified on ſhewing their Strange 
licence; and they ſhall ſee that ſuch preachers re- preachers. 
giſter or ſubſcribe their names in a book to be kept 

for that purpoſe, with the day when they preached, and the bi- 
ſhop's name who granted the licence. Can. 50, 52. 

20. They ſhall, on certificate from the mi- Burying in 
niſter, apply to the magiſtrates for conviction of woo!len. 
offenders in not da in woollen. 30 9 EY 

o. 3. 3 8 | 
21. Perſons who murder themſelves, or die ex- Perſons de- 
' communicated, are denied chriſtian burial; and ned chriflian 
therefore the churchwardens are not to ſuffer them burial. 

to be buried in the church or church yard, with- 

out ſpecial licence from the biſhop. Degge, 183. 

* 22. They ſhall levy the penalties for eating Eating fl jb *347 
fcfh on fiſh days. 5 kl. e. 5. en fiſh days. 


23. They 


| 
| 


c. 29. 


e 
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23. They ſhall receive the penalties for ſer- 
vants, labourers, apprentices, or journeymen 


gaming in publick houſes. 30 G. 2. c. 24. 


Drun ten- 
Suffering tip- 
lin Be | 

| Spiritugus 
liquors. 


Corn. 


| . . 8. 


Butter and 


aſe: 


FW eights and 


me afures. 


 Hawhkers and 
pediars. 


Militia. 


24. They ſhall receive the pena! ties for 5 


ling and drunkenneſs. 438: e. 5. 21 C. 


c. 7. 
23. hey (or the conſtable) ſhall levy the pe- 
nalty for ſuffering tipling. 1 J. e. 9. 


26. They ſhall receive the penalties for hawk- 


Ing {pirituous liquors. * 2. c. 23. 


27; They (or the overſeers) ſhall levy the pe- 
— * for —_— corn by a wrong meaſure. 22 


28. T hey (or the overſcers) ſhall receive the 
penalties relating to butter and cheeſe. 1 3 & 14 


ho e 


29. They (or the overſeers) ſhall levy the pe- 
nalties relating to weights and meaſures. 16 C. 
. i i 

30. They ſhall carry devken and pedlars trad- 
ing without licence, before a juſtice of the Peace. 
9 & 10 W. c. 27. 

31. They ſhall provide cheſts. wherein to lock 


up the arms, clothes, and accoutrements of the | 


militia. 2 G. 3. C. 20. 


Greenwich 


beſpital. 


County rate. 


Ser ds fir- 
"ng Fon, e. 


Traci ng 


Bares. 


Surveyors of. 
the highways. 


32. They, together with the miniſter, : are to 
ſign certificates for the out-penſioners of Green» 
wich hoſpital, reſiding within their pariſh, with 


N reſpect to the identity of their perſons, in order to 
the receiving of their penſions. 3 G. 3. c. 16. 


33. They (or the overſeers) ſhall pay to the 


high conſtables the general county rate, out of 
their money colle ted for the poor. 12 G. 2. 


© They ſhall receive the penalty for ſervants 
carelefly firing houſes. 6 An. c. 31. 


35. They ſhall receive the penalties for trac- 
ing hares in the inow (and other game penalties.) 


I ]. e. 27: 
36. They mall; join with the conſtable and ſur- 


veyor of the highways in chuſing and returning 


new ſurveyors. 13 G. 3. c. 78. 


VI. Of 


cc 
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V. 1 Of pr eſentments ; and therein concerning facmen or 4. 
| E 


or certify to the biſhop, or his officer, all things ſent. + 
preſentable by the eccleſiaſtical laws, which re- 
late to the church, miniſter, and pariſhioners. 


1. Churchwardens by their oath are to preſent Oath to gere- 


2. The articles delivered to them for their di- Book of ar- * 348 


rection, are for the moſt part founded on the Zicles. 

book of canons made in the year 1603, and the. 

rubricks of the common prayer. „ 
3. There are alſo ſeveral things which they are Statute pre- 

bound to preſent by act of parliament ; as tip- ſentmenty. , 

ling or drunkenneſs, by the ſtatute of 4 J. c. 5. e 


recuſants by 3 Je. 4. | 


4. They may preſent as often as they pleaſe, ben to pre- 
but ſhall not be obliged above once a year where ſent. . 
it hath ſo been uſed, and not above twice any 3 
where; except it be at the biſhop's viſitation. Can. 116, 117. 
5. For the preſentments of any church or 


chapel for one year, the regiſter -ſhall have only Dl 3 
4d. Can. 116. e 8 Johns 


6. The miniſter may preſent where the church- 1 
wardens neglect. FF 113. But ſuch preſent- ——_ 
ment ought to be upon oath. 2 Vent. 42 . | 
7. In larger pariſhes, there are officers called 
ſideſmen (antiently ſynodſmen, otherwiſe called Sideſmen. 
queſtmen) to aſſiſt the churchwardens in their in= 
quiries and preſentment of offenders : They ſhall he choſen yearly 
in Eaſter week by the miniſter and pariſhioners, if they can agree; 
if not, by the bilhop. Can. 90. VVV 
8. The fideſman's oath, ſaid to have been Srdeſman's 
agreed on by the civilians and common lawyers, is oath. 
this: VVV „ N 
e You ſhall ſwear, that you will be affiſtant to the ehurchwar⸗ 
ce dens in the execution of their office, ſo far as by law you arc 
«© bound: So help you God.” Gi. 242, . 


S 


Il. Their accounting. 


1. At the end of the year, or within a month When ts 
after at moſt, they ſhall before the miniſter and account. 
pariſhioners (at a veſtry) give up a juſt account of 3 

Vor. I. nf! Þ 207 __ ſuck 


o 


| 
| 
i 
{4 
4 


ſuch money as they have received, and alſo what they have parti- 
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cularly beſtowed in reparations, and otherwiſe, for the uſe of the 
church ; and ſhall deliver up to the pariſhioners the money and 
pariſh goods in their hands, to be delivered over by them to the 
next churchwardens by bill indented. Can. 89. 

2. And if they refuſe, they may be preſented 
- How compell- at the next viſitation by the new churchwardens ; 
ed to acccunt. or any of the pariſh that are intereſted may by 
| Proceſs call them to account before the ordinary; 


or the ſucceeding churchwardens may have a writ of account at 


*349 


common law. And if they have diſburſed more than they have re- 
ceived, the ſucceeding churchwardens ſhall pay what is due to them, 
and account it among their diſburſements. 1 Rolls Abr. 121. 
1 * 3. If the cuſtom of the pariſh is, for a certain 
Accounting to number of perſons to have the government there- 
a ſelect veſtry. of, and the account is given up to them; the 
5 cuſtom is a good cuſtom, and the account given 
to them a good account. Gig.. 242. | RT US ons. 
— 555 4. Mr. Bearlx ſays, that for diſburſements of 
Vouchers. any ſum not above 40s, their own oath is held ſuf- 
f̃cient proof; but for all ſums above, receipts 


muſt be produced. Harl. 105. But it may be more ſatisfactory if 


receipts be produced for all. 


cited into the court of Litchfield to account. They pleaded, that 
they had accounted at the veſtry according to law. Which plea 


1 5. The allowance of the account may be by en- 
F tring it in the church book of accounts, and hav- 


the account. ing it ſigned by thoſe in the veſtry who allow the 


accounts. Barl. 105. 


6. When they have faithfully accounted, and 


Account al- their account is allowed by the miniſter and ma- 
towed final. jor part of the pariſhioners preſent, it ſhall not af- 
AE terwards be in the power of any to make them ac» 
* . . . | . 
count again : unleſs ſome fraud in their accounts is afterwards diſ- 
covered. Wood, b. 1. c. 7 | . . 
E. 7 G. 2. Wainright and Bagſhaw. The churchwardens were 


was rejected; and thereupon a prohibition was granted: for the 
ordinary is not to take the account, he can only give a judgment 


that they do account; and to what purpoſe ſhould they be ſent 


back, to thoſe who have taken their accounts already. Sir. 974. 


1133. 
VIII. Their puniſhment on miſbehaviour. 


. Churechwar- 1. If the churchwardens waſte the goods of the 
gens committing church, the new churchwardens may call them to 
gvaſte. an account before the biſhop, or bring their action 

at common law. Read. Ch. Service. | 


2. And 


MN © wy, ww ry 


— 


a ko > 4 
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2. And whereas many churchwardens and Pariſhioners 
overſcers, and other perſons ingaited to receive may be evidence 
collections for the poor, and other publick mo- againſt them. 
nies relating to the churches and pariſhes where- 
unte they belong, do often miſpend the ſame, to the prejudice of 
ſuch pariſhes, and of the poor and other inhabitants thereof; and 
the pariſhioners, who are the only perfons ſometimes who can make 
proof thereof, have not been allowed to be witneſſes againſt them: 
it is enacted, that in all actions to be brought in any court at 
Meſiminſter, or at the aſſizes, for the recovery thereof, the evidence 
of the pariſhioners, other than ſuch as receive alms, {hall be taken 
and admitted. 3 W. c. 11. ſ. 12. „ . 
3. But churchwardens are not anſwerable for Wet anſtber- 
indiſcretion, but for deceit only, if they lay out able for indiſ- 
more money than is needful. Mood, b. 1. c. 7. cretion. 


IA. Their indemnity on doing their duty. *350O 


If any action be brought againſt any church- Double coſts. © 
wardens, or perſons called ſworn men, executing 5 
the office of churchwarden, for any thing done by virtue of their 
office, they may plead the general iſſue, and give the fpecial mat- 
ter in evidence: and if a verdi is given for them, or the plaintiff 
ſhall be nonſuit, or diſcontinue, they ſhall have double coſts. 7 J. 
e.. 21. . 12. . | 

In Kachies caſe, M. 8 Car. An action was N againſt 
the churchwardens for a preſentment upon common fame of in- 
continency. Upon not guilty, it was found for the churchwar- 
dens, and moved, that they might have double coſts: But it 
was reſolved, that this being ecclefiaſtical, it is not within 
this ſtatute; for that the ſtatute was never intended, but where 
they ſhall be vexed concerning temporal matters, which they ſhall 
do by virtue of their office, and not for preſentments concerning 
matters of fame. Cro. Car. 285, 288. | e | 
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I. Clergymen. 
II. Benefit of clergy. 


J. cle ærnen 


Table to the 1. 'Y the 43 EL. c. 2. chen men are liable 


Poor. | to the poor rates, tor their glebe and 
„ 

And to the 2. And Mr. Hawkins ſays, clergymen are with- | 

highways. | in the purview of the ſtatutes relating to the re- 


pair of highways, in reſpect of their ſpiritual poſ- 


ſeſſions, as much as any other perſons whatſoever in reſpect of any 
other poſſeſſions for the words are. general, and there is no kind 
of intimation therein that any particular n ſhall be exempted 
more than others. I Haw. 204. 
3. And it ſeems to be now generally ſettled, 
And to other that clergymen are liable to all publick charges 


publick charges. 1mpoſed by act of parliament, where they are not 


: ſpecially excepted. _ 
Shall =: 4. No clergyman ſhall take to farm any lands 
farm. (except he have not ſufficient glebe for the ex- 


pences of his houſhold ; on pain of 1ol a month, 
half to the king, and half to him that ſhall fue.” 1 H. 8. 3: 

F. No clergyman ſhall buy to ſell again any cat- 

Shall not buy tle, corn, fiſh, wool, wood, victual, or any 
*351 to ſell again. manner of merchandize ; 5 * on pain of treble va- 
lue, half to the king, and half to him that ſhall 
| ſue: and the contract ſhall be void. 21 H. 8. c. 13. 
Shall not keep 6. No clergyman ſhall keep any tanhouſe; or 
12. ow 10l a month, half to the king, and half to him 
brerubouſe. that ſhall ſue. 21 H. 8. c. 13. 


May be impri- 7. The ordinary may puniſh 8 15 in- 


ſoned for incon- continency, by committing them to ward or pri- 


Hinoney- ſon by his diſcretion. 1 H. 7. c. 4. 

Privileges 8. A ** laying violent hands on a clergy- 
againſt an aſ— man, may be puniſhed in the eccleſiaſtical court. 
fault. 13 Ed. 1, ft. 4. 2 Inſt. 492. 
| May have 9. Clergymen in holy orders may have the be- 


| fit of clergy a ſecond, or third time, or oftener, 
the benefit of WE BY 3 E 
elergy mare than 2 H. H. 374 375 


once. 


10. A clerk. 


any brewhouſe but for his own houſe ; on pain of 


a aac Mc mk 


e340 7, 


10. A clerk in holy orders ſhall not be burned Shall notbe. 
in the hand, but ſhall have the ſame privilege as burnt in the 
if he had been burnt in the hand ; and therefore band. 
ſhall not be drawn in queſtion in the ccclefraſtical 
court, to deprive him, or inflict * eccleſiaſtical cenſure upon 
him. 2 H. H. 389. 

11. To the intent that clergymen may the bet- Shall nar 
ter diſcharge their duty in celebration of divine ſerve in temfo- 
ſervice, and not be intangled with temporal buſi- ral offices. 
neſs; if any of them he choſen to any temporal 
office, he may have his writ to be diſcharged. 1 Inſt. 96, 

12. Ecclefiaſtical perſons have this privilege, Shall not 
that they ought not in perſon to ſerve in war. 2 


Inſt. 4. ſerve in uuf. 


13. Eccleſiaſtical perſons are not bound 1 to ap- Need nat ap- 
pear at the torn, or view of frankpledge. 52 H. 3. pear dt the tern. 
c. 10. 9 Ed. 2. c, 3. 2 Inſt 4. 1 
14. No clergyman ſhall be arreſted in any Shall not e 
church or church yard, whilſt he attends to divine arreſted in the | 
ſervice; on pain of impriſonment of the offender, church. 
and ranſom at the king's will, and gree to the pare . 
ty arreſted. 50 Ed. 3. c. 5. 1 R. 2. c. 15. | 
But the arreſt notwithſtanding (if not on a Sunday) is good in 
law. Watſon, c. 34. p. 344. 
15. The body of a clergyman may not be taken Shall not be 
by force of any. proceſs upon a ſtatute ſtaple, or falen on 4 i 
ſtatute merchant. ' 2 Inſt. 2. „ Maple. 
16. If an action of treſpaſs, debt, account, © M 
other action wherein proceſs of capias hes, be god en ac. 
brought againſt a clerk in holy orders, and the N 


ſheriff return that he is a clergyman beneficed, having no lay fee in 


which he may be ſummoned, in this caſe the plaintiff cannot have 


a capias * to arreſt his body, but a writ to the * to compel him ꝰ 352 


to appear. 2 Inſt. 4. Degge. 157. : 
17. If a perſon be bound in a recognizance in Sheriff ball - 
the chancery, or in any other court, and he pay not levy on his 
not the ſum at the day; by the common law, if eccleſiaſtical | 2 
the perſon had 3 but eccleſiaſtical goods, goods. 


the recognizee could not have a /evari facias to the 


ſheriff to levy the ſame of theſe goods, but the writ ought to be OY 7h 


| rected to the biſhop to levy the ſame of his eccleſiaſtical goods. 2 
Inſt. 4. 


18. A clergyman ſhall be amerced only accord. Shall not be 
ing to his lay tenement, and not after the quantity amerced of bis 
* his ſpiritual benefice. Man Chart. o. 14 ſpiritual goody. 

ibſ. 15. 

19. Diſtreſſes ſhall not be taken by ſheriffs, or 2 not 
other of the king's miniſters, in the inheritance Zo be made on 
of the church wherewith it was anciently endow- bis ſpiritual 

Ry : inheritance» 
ed; 


TS - 


ed; but otherwiſe it is of late purchaſe. 9 Ed. 2. c. 9. 2 Inf. 


tual goods. 


4. Gib. 18. | gk 
Sl ©. 32s 20. A clergyman is not bound to pay tolls or 
tall of bir foiri- other like cuſtoms, for his eccleſiaſtical goods; 
* and if he be moleſted therefore, he may have a 
writ for his diſcharge. 2 Inſt. 4. Gibſ. 21. 


And this not only for all the goods and merchandizes of clergy- 


men gotten upon their church livings, but alſo for all goods and 
merchandizes by them bought, to be ſpent upon their rectories and 
church livings. Degge. 153. L 


Obſervation. 21. Lord Coke, in his readings on the Magna 


Charta, ſays thus; © True it is, that eccleſiaſti- 


cal perſons have more and greater liberties than other of the 


<< king's ſubjects, wherein to ſet down all would take up a whole 
volume of itſelf, and to ſet down no example agreeth not with 
«© the office of an expoſitor ; therefore ſome ſew examples ſhall be 
ce expreſſed, and the ſtudious reader left to obſerve the reſt as he 
«< ſhall read them in our books, and other authorities of law.” 
And the inſtances he gives, are chiefly thoſe which are mentioned 


above; nevertheleſs I do not find any author fince his time, who 
hath ſaid what are thoſe other many and great privileges of the 


clergy 3 but the authors do generally adhere to theſe particular in- 


| ſtances, probably as being ſupported by ſo great an authority: 

Other privileges have been aboliſhed fince his time by acts of par- 
lament, and the adjudications of the temporal courts; and others 
perhaps loſt by diſuſe ; and poſſibly ſome of the inſtances above- 


mentioned would have been good likewiſe, or not looked upon as 
of ſo much authority, if they had not been vouched by lord Coke. 


II. Benefit of clergy. 


I. Original of the benefit of clergy. 
II. By what perſons it may be demanded. 
II. In what caſes it may be demanded. 
IV. At what time it muſt be demanded. 
V. Eff.d of clergy allowed. 


I. Original of the benefit of dergy.. 


Original of Nciently princes and ſtates, converted te 
the benefit 9 A Chriſtianity, in favour of the clergy, and 


cl-rgy. for their encouragement in their offices and em- 
Pos ployments, and that they might not be ſo much. 
intangled in ſuits, did grant to the clergy very bountiful W 


0 
| 
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and exemptions ; and particularly, an exemption of their perſons 
from criminal proceedings, in ſome capital caſes before ſecular 
judges 3 which was the true original of the benefit of clergy. 
The clergy increafing in wealth, power, honour, number, and 
| intereſt, afterwards ſet up for themſelves; and that which they 
obtained by the favour of princes-and ſtates at firſt, they now began 
to claim as their right, and a right of the higheſt nature, en 
by the law of God; and by their canons and conſtitutions endea- 
voured, and in ſome places obtained, vaſt extenſions of theſe ex- 
emptions, both with regard to the perſons concerned, to wit, not 
2 only to perſons in holy orders, but alſo to all that had any kind of 
ſubordinate miniſtration relative to the church; and likewiſe in 
reſpe& of the cauſes, exempting as far as they could all cauſes of 
clergymen, as well civil as criminal, from the juriſdiction of the 
ſccular power, and wholly ſubordinating them immediately and 
only to the eccleſiaſtical juriſdiction, which they ſuppoſed to be 
lodged firſt in the pope by divine right and inveſtiture from Chriſt, 
and from the pope ſhed abroad into all ſubordinate and eccleſiaſtical 
quriſdiftion. . 5 . FX 4 
And by this means they endeavoured, and in ſome kingdoms 
and for ſome ages obtained, that there was a double ſupreme power 
in every kingdom: the one eccleſiaſtical, abſolute, and independ- 
ent upon any but the pope, over eccleſiaſtical men and cauſes ; and 
the other ſecular, of the king, or civil magiſtrate. _ 9 
But this claim of exemption, altho' it obtained much in this 
kingdom, yet grew ſo burthenſome, that it was from time to time 
qualified and abridged by the civil power, ſometimes by acts of par- 
liament taking it away in * ſome caſes, ſometimes by the interpre- # 354 
tation and conſtruction of the judges, and ſometimes by the con- 
trary uſage of the kingdom: for eccleſiaſtical canons never bound 
in England fart her than they were received, and ſo had not their au- 
thority from their own ſtrength and obligation, but from the uſages 
and cuſtoms of the kingdom that admitted them, and only ſo far 
forth as they were ſo admitted. e ; RY 
And therefore if they were indiQed in caſes criminal, but not 
capital, nor wherein they were to loſe life or limb, there the pri- 
vilege of clergy was not allowed; and therefore not in indictmemts 
of treſpaſs or petit larceny. 8 1 8 AND 
Alſo it was not allowed them in high treaſon. _ 85 
But, at the common law, in all caſes of felony or petit treaſon, 
clergy was allowable, excepting two, lying in wait, and burning, 
of houſes, (which were looked upon as hoſtile acts, and the authors 
of them therefore not intitled to the common privileges of ſubjeQs.) 
a H. H. 323—330. Ne 


II. By : 


CLERGY 


IT. By what perſons it may be demanded. 


IV ho may de» I. By a favourable interpretation of the ſtatutes 


mare it. relating to the benefit of clergy, not only thoſe ac- 


5 tually admitted into ſome inferior orders of the 
Otbers be- clergy, but alſo thoſe who were never qualified to 
fides clergymen. be admitted into orders (which was formerly tried 


by putting them to read a verſe) have been taken 


to have a right to this privilege, as much as perſons 1 in * orders. 
15 2 Haw. 338. 


2. But by the common law a woman could not 


nien. have the benefit of clergy: but now by the ſtatute of 
3 W. c. 9. a woman convicted or outlawed for 
any felony for which a man might have his clergy, ſhall, upon 


praying the benefit of the ſtatute, be ſubje& only 'to ſuch puniſh- 
ment as a man would be in the like caſe. 
t 3. Lord Hale ſays, a perſon 3 of heref Ys 
3 


per ſons e com- 2H a Cs ſhall have Bis his clergy. 


municate. 


the wall of partition (as Sir Michael Foſter expreſſes it) between 


in common with the reſt of their fellow ſubjects, all thoſe who 
before were ſuppoſed to be under a legal incapacity for orders, as 


23 5 5 reading a ſcrap of Latin (viz. miſercre nei Deus) which * they 
called the neck verſe, was commonly 'made the teſt. And from this 


fender. Foft. 305, 6 
f 4: By the 4B. q. e. 13. Every perſon (not be- 


Perſons hav- 
ing had ergy 


once. 
ſecond time. 


| 5. And if he 1s unn of i he ſhall 
e in be marked (unlefs he is a peer, 2 H. H. 376) with 
#he band. an M, on the brawn of the left thumb; and if 
for any other felony, with a T. 4 H. 7. 


6. But 


Vows Tbs. 2 Jew, or a Turk, ſhall not have their clergy ; 
by 3 


But by the 5 An. c. 6. which aboliſhed the ceremony of reading, 
| ſubje& and ſubjet under one and the ſame degree of guilt, is 
taken away; which meaſure intitled to the indulgence of the law, 


Jews, and ſome others were, and likewiſe thoſe who in preſump- 
tion of law were not qualified in point of learning, of which 


period, the meaſure of puniſhment hath been governed by the de- 
grees of real guilt, 290 not by. the function or abilities of the of- 


ing within orders) who hath once been admitted | 
to his clergy, ſhall not be admitted to the ſame a 


lads As. i i OA 


ww Mw As KS cm. 


F 


6. But he ſhall not be ouſted of his clergy, by Burning nb 
the bare mark in his hand, or by a parol averment, a concluſive | oof 
without the record teſtifying it, or a tranſcript of the the. : 
thereof (according to the following ſtatutes). 2 H. tion. 

And therefore the burning in the hand ſeemeth now to he of little 
uſe, and (as Sir Michael Fofter obſerves) can ſcarcely be called even 
ſo much as a flight puniſhment 3 but rather a piece of abſurd pa- 
gantry tending neither to the reformation of the offender, nor 
or example to others; to wit, burning: the offender in the hand 
with an iron ſcarcely heated. Fg. 312. 2 5 
7. By 34 & 35 H. 8. c. 14. The clerk of the Convictian 
crown, or of the peace, or of aſſize, ſhall certify haw ta be cer - 
a tranſcript briefly of the tenor of the indictment, zified. 
outlawry, or conviction, and attainder, into the WE Bo 
king's bench in 40 days: And the clerk of the crown, When the 
judges of affize, or juſtices of the peace write to him for the names: 
of ſuch perſons, ſhall certify the ſame with the cauſes of the convic- 
tion or attainder: | 33 e 5 
8. Another method is given by the 3 W. c. 9. How it may | 
which enacts, that the clerk of the crown, clerk - be otherwiſe 
of the peace, or clerk of aſſize, where a petſon certified. 
admitted to clergy ſhall be convicted, ſhall at tile 
requeſt of the proſecutor, or any other on the king's behalf, certify 
a tranſcript briefly and in few words, containing the effect and tè · 
nor of the indictment and conviction, of his having the benefit 
of clergy, and the addition of the party, and the certainty of the 
felony and conviQtion, to the judges where ſuch perſon. ſhall be in- 
dicted for. any ſubſequent offence. ſ. 7. Co 

9. Alſo it ſeems, that if the party deny that he Ho tried 
is the ſame perſon, iſſue muſt be joined upon it, whether he is 
and it muſt be found upon trial that he is the ſame 15s ſame per ſon. 
perſon, before he can be ouſted of clergy. 2 H. . 
H. 373. 1 


* 


II. In what caſes it may be demanded. 356 
1. By the 25 Ed. 3. ſt. 3. c. 4. All manner of Formerly al- 
clerks, who ſhall be convicted before the ſecular lowed in all fe- 
judges, for any treaſons or felonies, touching /ontes. 

other perſons than the king himſelf, ſhall have the 

privilege of the holy church. . 

2. Clergy was never allowed in this nation in But not in 
caſes of high treaſon, ,nor is it allowed on indi- freaſon or petit 
ments of petit larceny or treſpaſs; but by the /arceny. 
above recited act, clergy was allowed in all trea- x: | 
fons and felonies, except treaſon againſt the king: So that aſter 
this ſtatute the benefit of clergy might be pleaded and allowed 

WET. =: Qq e in 
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in all other treaſons and felonies. Haltet Pl. 230. 2 H. H. 


326. 

Clergy taken 
away by fla- 
rute s. 


Allowed in 
new felonies, 
wnleſs expreſsly 


taken away. 


CEE RON 


3. Conſequently, wherever clergy is not allow. 
able in any other caſes, it is taken away by ſome 
ſubſequent act of parliament. Hale, Pl. 230. 


4. Conſequently, where a new felony is made 
by an act of parliament, clergy is to be allowed, 
unleſs expreſsly taken away by ſuch ſtatute. Hale'; 
Pl. 230. 1 oy 


And if it maketh a new felony, and takes away clergy not 
generally, but in ſuch or ſuch caſes, regularly in other caſes, clergy 
is allowable. 2 H. H. 335. 3j 
But if the ſtatute enacts generally, that it ſhall be felony without 
benefit of clergy, or that he ſhall ſuffer as in caſe of felony without 
benefit of clergy, this excludes it in all circumſtances, and to all 
intents. 2 H. H. 335. Ph 


T berefare 
where clergy 
r excluded, the 
indielment muſt 
bring the offence 
within the ſla- 
tute. Se 


But altho' the 


5. It follows further from what hath been ſaid, 
that in all caſes where an act of parliament ouſteth 
clergy, in caſe of any felony, the indictment 
muſt preciſely bring the party within the caſe of 
the ſtatute: otherwiſe, altho' poſſibly the fact itſelf 
be within the ſtatute, and it may fo appear upon 
the evidence, yet if it be not ſo alledged in the 
indictment,” the party, tho' convict, ſhall have 
his clergy. 2 H. H. 336. 3 

caſe be ſo laid in the indictment, that it comes 


within the ſtatute, to exempt the priſoner from clergy, yet if upon 


the evidence it fa 


[1 out, that tho? it be a felony, yet it is not ſo qua- 


lified as laid in the indictment, the jury ought to find him guilty of 
the felony ſimply, but not as to the matter laid in the indictment, 
and: thereupon the priſoner ſhall be admitted to his clergy ;3 and 
this 1s commonly done. 2 H. H. 366. p 


Ißndiddment on 


4 ftatute which © 


euſleth of clergy _ 
* an offence which. 
5 357 was felony at 


Common law. 


6. But if the offence was capital at the common 
law, and a ſtatute only excludes it from clergy 3 
the indictment, in ſuch caſe need not conclude 
again/t the form of the ſtatute, becauſe the ſtatute 
doth not alter the nature of the * offence, but 


leaves it to its proper judgment, and only takes 
away a perſonal privilege of exemption from ſuch 


judgment. 2 Haw. 342. 


Heeeſſary. 


7. Furthermore, from what hath been obſerved 
above, it follows, that where an a@ taketh away 
clergy from the principal, and ſaith nothing of 


the acceſſary; the acceſſaries, as well before as after, ſhall have 
theit Clergy II 


Ce. 37. Feſt. 355. 


2 
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it not. Hale's Pl. 2 39. 


II. At what tine it muſt be demanded. 


1. By the ancient common law, the benefit of To be de- 
clergy was demanded as ſoon as the priſoner was manded after 
brought to the bar, before any indictment or other condiction. 
proceeding againſt him; but this was found a great | 
inconvenience to the priſoner, becauſe poſſibly he might have been 
acquitted of the felony 3 or if not, yet in caſe of an inqueſt of office, 
he loſt his challenges to ſuch inqueſt, and yet upon ſuch inqueſt 
found, he forfeited his goods, and the profits of his lands; and 
therefore 'Priſot Ch. J. with the advice of the other judges, in the 
reign of H. 6. for the ſafety of the innocent, would not allow the 
priſoner the benefit of clergy before he had pleaded to the felony, 
and (having the benefit of his chatſenges and other advantages) 
had been convicted thereof: which courfe hath been generally ob- 
ſerved ever ſince. 2 Inſt. 164. 2 H. H. 378. - 

2. And this benefit of clergy may be allowed May be al- 
by the court in diſcretion, tho? the party challenge owed tho” not 
333 demanded. 


V. Effect of clergy allnwed.. 


x. Perſons admitted to their clergy, may be Perſons bau- 
continued in priſon as a further puniſhment, not ing their clergy 
excceding one year, 18 El. c. 7. may be continued 

IT (IgE In gael. 
2. And by 4 G. c. 11. Perſons convicted of of- Cer 
fences within benefit of clergy (except receivers May be 
and buyers of ſtolen goods) may, inſtead of being franſported. 


whipped and burnt in the hand, be tranſported for 
ſeven; eas. 


3. And by the 19 G. 3. c. 74. When anyper- May be fin- 


ſon ſhall be convicted of any felony within the be- ed or whipe. 
nefit of clergy, for which he ſhall be liable to be | SL ETD 
| burned in the hand, the court may, if they think fit, inſtead 


thereof, impoſe upon the offender a moderate pecuniary fine; or 


_ otherwiſe, inſtead of ſuch burning, in any of the caſes aforeſaid, 


except manſlaughter, may order the offender to be once or oftener, 
but not more than thrice, either publickly or privately whipped, 
ſuch private whipping to be in the preſence of not leſs than two 
perſons, beſides the offender and the * officer who inflicts the ſame 3 * 
and in caſe of female offenders, in the preſence of females only. 


Provided, that this ſhall not extend to deprive the court of the 
power now veſted in them, of detaining ſuch offender in priſon for 
00 DES 8 any 
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ed. 


21. f. 5. 
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any time not exceeding one year, or of committing him to the 
houſe of correction or other publick workhouſe, to be kept to hard 
labour for any time not lefs than fix months, nor exceeding two 
years : but ſuch perſon, after ſuch burning, or after ſuch whipping 
or fine, may be ſo detained or committed, and with ſuch accumu- 
lated puniſhment, in caſe of eſcape from ſuch houſe of correction 
or workhouſe, as if this act had not been made. ſ. 4. 5 
5 4. A perſon admitted to his clergy forfeits all 
Shell forfeit pts hone ha he: hath. or the time of the ie 


beir goods. | tion. 2 H. H. 388. 


5. But preſently upon his burning in the hand, 
But not lands. he ought to be reftored to the poſſeſſion of his 


1 lands, and from thenceforth to enjoy the profits 
thereof. 2 H. H. 388. 8 5 | 


TE 6. Alſo it reſtores him to his credit; and con- 
Credit reſtar- ſequently enables him to be a good. witnels, 2 
J. And it is holden that after a man is admit- 

Afienable io ted. to his clergy, it is actionable to call him felon; 
call him felon, becauſe his offence being pardoned by the ſtatute, 


. 


all the infamy and other conſequences of it are 


diſcharged. 2 How. 365. 


CLERK OF THE PEACE. 


Whe foall ap- R cuſtor ratulorum ſhall appoint an able and 


point. | T ſufficient perſon, reſiding in the county or 


diviſion, to execute the office of clerk of the peace, 


by himſelf or his ſufficient deputy (to be allowed of by the ſaid cuſ- 
tos ratulorum, 37] H. 8. c. 1.) ; and to take and receive the fees, 
profits, and perquiſites thereof, for ſo long time only as ſuch clerk 


of the peace ſhall well demean himſelf in his ſaid office. 1 W. c. 


Office not to of clerk of the peace, or take any bond or other aſ- 


ja be ſall. ſurance to receive any reward, fee, or profit, di- 


realy or indirectly, to him or to any other per- 
ſon for ſuch appointment; on pain that ſuch caſtos rotulorum ſelling, 
and ſuch clerk of the peace buying, ſhall be diſabled to hold their 
reſpeQive * places, and ſhall each forfeit double value of the thing 
given lo him who ſhall ſue. 1 W. c. 21. ſ. 8. ES 


3. And 


1 But the cuſtos rotulorum ſhall not ſell the place 


ter 


ſel 
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CLERK OF THE PEACE. 


3. And every clerk of the peace, before he en- 
ters upon the execution of his office, ſhall in A Oath. 
ſeſſions take the oath following : 


« 1 A. B. do ſwear, that I have not, nor will pay any fur or 
« ſums of money, or other reward whatſoever, nor give any 
*© bond or other aſſurance to pay any money, fee, or profit, di- 
© realy or indirectly, to any perſon or perſons whomſoever, for 


ec ſuch nomination and PINES fo help me God.“ 1 W. 
b. . 9. E: 


4. He ſhall moreover take the oaths of allegi: 
ance, ſupremacy, and abjuration, and perform Qualifying. 
the other requiſites, as other perſons who 1 e 
for offices. 5 

5. No clerk of the peace, or his deputy, ſhall Not to act 
act as ſolicitor, attorney, or agent, or ſue out any as filicitar. 
proceſs at any general or quarter ſeſſions, where | 
he ſhall execute the office of clerk of the peace or deputy ; on pain 
of 5ol, to him who ſhall fue in twelve — with treble cofts. | 
22 G. 2. c. 46. ſ. 14 

6. The clerk of ho peace ſhall cenify into the Shall certify 
king's bench, the names of ſuch as be outlawed, eutlawries. 
attainted, or convifted of felony. 34 & 35 H. 8. 8 
E. 1 Few 
7. He ſhall deliver to the fheriff, within twenty Shatl deliver 
days after Sept. 29, yearly, a perfect eftreat or rents to the 
ſchedule of all fines and other forfcitures in ſeſ= ſheriff. 
hons; 22 & 23 C. 21 c. 22. f. 7. 

8. And ſhall alſo yearly, on or before the ſecond = Shall deliver 
Monday after the morrow of All Souls, deliver in- effreats into the 
to the court of exchequer a perfect duplicate, cer- excheguer. 
tificate, and eſtreat of all ſuch eſtreats and ſche- 
dules delivered to the ſheriffs ; on pain of 5ol, half to the kings 
and half to him that ſhall ſue. 22 & 23 C. 2. c. 22. ſ. 8. And 
morcover he may be amerced for the ſame, by the barons of the 
exchequer. 3 G. c. 15. | 

9. And he ſhall, upon delivery of the ſaid eſ- Upen oath. 
treats into the court of exchequer, take the fol- 
lowing oath, to be adminiſtered by one of the barons; 


* 


% You ſhall ſwear, that theſe eſtreats, now by you delivered, 
* are truly and carefully made up and examined, and that all 
© fines, iſſues, amerciaments, recognizances, and forfeitures, 
«© which were ſet, loſt, impoſed, or forfeited, and in right and due 
„ courie of law ought to be eſtreated into the court of exchequer, 
are, to the beſt of your knowledge and underſtanding, therein 
„„ contained; * and that in the fame eſtreats are alſo contained and 360 
0 expreſſed, all ſuch fines as have been paid into the court, _ 

« whic 


CLERK OF THE PEACE. 


ee which the faid eſtreats are made, without any wilful o or fraudu- 
lent diſcharge, omiſſion, miſnomer, or defect whatſoever.” 4 & 

5 W. c. 24.1.5. N 

: 10. And if he ſhall ſpare, take off, diſcharge, 

Penalty of or conceal any ſuch fine or forfeiture, unleſs it be 

eoncealing fines. by rule of court, he ſhall forfeit treble value, half 

to the king, and half to him that ſhall ſue ; and 

ſhall alſo forfeit his office, and be incapable to be employed in any 
office where the revenue is concerned. 22 & 23 C. 2. c. 22. ſ. 9. 

| | 11. The clerk of the peace is not bound to en- 

8 Peer ter judgment, or the like, at the ſuit of any, 
ns without having the fee due for the ſame ; but if 

the court order any thing without ſuit of another, to wit, ex afficra, 
there he ought to enter the ſame without having amy fee for the 
entering thereof. Crom. 159. 

Alſo Mr. Crompton ſays, he ſhall have for every recognizance of 
the peace taken in court 2s, and for every releaſe of the peace 
there 25, and for proceſs awarded againſt any to USE ſurety of the 

Peace 28. Crom. 150. 

And by 10 & 11 W. c. 23. he ſhall have only 28 for drawing an 
indictment of felony 3 3 and if it is defective he ſhall draw a new one_ 
gratis, on pain of 51 with full coſts to him that ſhall ſue. ſ. 7, 8. 

His fees allo in divers other caſes are ſpecially limited by act of 

| parliament : and it ſeemeth to be one of the deſiderata in the juſ- 

tices law, that the clerk of the peace's fees are not aſcertained in 
| all inſtances, even as thoſe of the other clerks to juſtices of the 

1 peace by the ſtatute of the 26 G. 2. c. 14. And withal it might be 

| requiſite to inſert in the table to be agreed on for that purpoſe, by 
whom the ſame ſhall be paid in the ſeveral inſtances reſpeQuvely, 


and what ſhall be the courſe of eee the ſame on non-pay- 
ment. 
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| 12. If any clerk of the peace ſhall miſdemean 
N May be diſ- himſelf in the execution of his office, and there- 
= placed for miſ- upon a complaint and charge in writing of ſuch 
1 behaviour. miſdemeanor ſhall be exhibited againſt him, to the 
juſtices in ſeſſions, the ſaid juſtices may, on exa- 
mination and due proof thereof openly in the ſaid ſeſſions, ſuſ- 
pend or di'charge him from the ſaid office; and in ſuch caſe, the 
cuſlos rotulorum mall appoint another able and ſufficient perſon, re- 
ſiding in the ſaid county or diviſion, to be clerk of the peace. And 
in caſe of refuſal or negle& to make ſuch appointment, before the 
next general quarter ſeſſions, the juſtices in ſeſſions may appoint 
one. 1 W. c. 21.1. 6. 
* 261 * His duty in other matters 1s interſperſed where | it falls in amongſt 
the other titles ct this book. 


| Appointment 


CLERK OF THE PEACE. 


Appointment of a clerk of the peace; on the 37 
H. 8. c. 1. and 4 . 21. 


F Orafmuch as the office of clerk of the peace for the county f 

is now void by the death e gentleman, late clerk of the 
peace for the ſaid county; Know all men by theſe preſents, that J 
cuſtos rotulorum of the county aforeſaid, do hereby nominate, ele&, ap- 
point and afſign C. P. gentleman, an able and ſufficient perſon, inſtrutted 
and learned in the laws of England, and reſiding in the ſaid county, to 
be clerk of the peace for the ſaid county; to held, execute, and enjoy the 
office of clerk of the peace for the county aforeſaid by bimſelf or bis ſuffici- 
ent deputy; and to take and receive the fees, profits and perguiſites there- 
of, fo lang as he ſhalt well, juſtly, and honeſtly demean bimjelf in bis ſaid 
office. In witneſs whereof I the aid — have hereunto ſet my 
band and ſeal, the =———— day of = — in the m——— ye 


mt 


Clipping Money. See Coin. 
ye Clockmaking. See Servants, _ 
Cloth and Clothier. See Moollen Manufacture. 
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Y the 25 G. 3. c. 47. The commiſſioners for To be under 
the duties on houſes and windows, ſhall be the management 
commiſſioners for the duties on coaches, carriages, of tbe commiſſi- 
and horſes ; and the duties thereupon are to be aſ- oners of be 
ſeſſed, collected, received, and paid, by fush per- window duties. 
ſons, and in like form and manner, and with ſuch Ig 
allowances, and under ſuch penalties, forfeitures, and diſabilities, | 
and according to ſuch rules and directions, as are appointed for 
raiſing the duties on houſes and windows; and all powers and au- 
thorities, clauſes and things, now in force relating thereto, ſhall 
be in full force in the execution of this aQ, unleſs altered thereby. 
. „ EY | 5 5 | 
25 for every coach, berlin, landau, chariot, Coaches, Oe. 
calaſh, with four wheels, chaiſe- marine, chaiſe with 4 wheels 
with four wheels, and caravan, or by what names to pay 7. per 
ſoever ſuch carriages now are or hereafter may be annum. 


called, kept by any perſon for his own“ uſe, or to * 362 


be 


. ̃ng ò•u-l k %%»ůTů»¾„è“k K C 
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COACHES 


be let out for hire (except licenſed hackney coaches), mall be paid 
71. yearly. And for every calafh, chaiſe, or chair, 


with 2 or 3 with /wwo or three wheels, or by what name ſoe- 
whecls, 31. 101. ver ſuch carriages are or may be called, drawn by 
fer annum. one or more horſes, kept by any perſon for his 


15 e "OW uſe, or to be let out tor hire, ſhall be paid 

31. 10s. yearly. ES”: 
| And no DR "FOE ſhall act until he hath 

Commiſſioners taken the oaths requiſite to qualify him as a com- 
oathy. . = miſſioner of the window duties, and alſo the fol- 
lowing oath, to be adminiſtered by two commiſ- 
"Bears, e 1 e 


I A. B. do fevear, that I will truly and faithfall execute the office of 
a commiſſioner, according to an act made in the 25th year of the reign of 
_ king George tbe . Third, for transferring the receipt and manage- 

ment of certain duties therein. amine: from the commiſhoners. 
of exciſe and commiſſioners of ſtamps reſpectively, to the commiſ- 
ſioners for the affairs of taxes; and alſo for * further provi- 
ſions in reſpect to the ſaid duties ſo transferred: and will determine, 
dꝛqitbout favour or affection, upon all appeals that ſhall be brought before 
me under the ſaid ac, e to the * of my 5 {l and knowledge. 
= belt me. Ged. 


And ir any perſon ſhall a as a e (except in ada 
niſtering the ſaid oaths) before he ſhall have taken ſuch oaths as 
. aforeſaid, he ſhall forfeit 100l. ſ. 13. 

And the commiſſioners in "their: precepts for 
Appointment naming aſſeſſors for the window duties, ſhall give 
of aſſeſſors. notice that ſuch perſons are alſo appointed aſſeſ- 
ſrs for the duty on coaches. ſ. 19. 
Oatb to be And every aſſeſſor, ſurveyor, or inſpector, mall 
talen by aſſeſs take the following 9 to be adminiſtered by. 
fore, 7 urveyors, two commiſſioners. 


and Arkiors. 


7 A. B. de forar, [or affirm} that i in making the aſſeſſment, which 
by authority ef an aft made in the 25th year of the reign of king George 
the Third, for transferring the receipt and managenient of certain 
duties therein mentioned, from the commiſſioners of exciſe and com- 
miſſioners of ſtamps reſpectively, to the commiſſioners for the af- 
fairs of taxes: I will. charge all perſons n to the beſt of my ſkill 
and knowledge. So belp me Ged. 


And if. any ſuch perſon ſhall preſume to act before he ſhall have 
taken ſuch oath, he ſhall torteit 201. + | 


And 


And ſuch aſſeſſors ſhall, within 14 days after 5 

their appointment, give or leave at the dwelling Notice to be 

houſe of every perſon within his limits, Keeping given to perſons 

any ſuch carriages as aforeſaid, or any waggon, Leeping carri- 

wain, cart, or horſe, liable to the ſaid duties, no- ages or horſes, 

tice in writing, requiring them to produce within 70 deliver liſts 

14 days next enſuing, liſts in writing of the thereof. TENG: 

number * of carriages liable to the ſaid duties kept * 303 

and uſed by him within ſuch limit; the ſaid liſts to deſcribe the 

greateſt number of ſuch carriages kept at any one time in the courſe 

of the year ending on the 5th day of April preceding ſuth notice, and 

to expreſs the denomination of each carriage, and its number ef 

wheels, diſtinguiſhing which are kept for private uſe, and which 

or hire, and which are uſed as publick ſtage coaches ; and another 
liſt in writing of the number of horſes liable to the ſaid duties on 
horſes, kept and uſed by him within ſuch limits, ſuch liſt to con- 
tain the greateſt number by him kept and uſed in the courſe of the 
year ending on ſuch preceding 5th day of April as aforeſaid; and 
every perſon ſhall, after ſuch notice ſo given or left, make out the 
faid liſts accordingly, and fign the fame with his own hand, and 
deliver them to ſuch aſſeſſor, at any time within 14 days from ſuch. 
notice, when he ſhall call for the fame. And © 
if any ſuch perſon ſhall neglect or refuſe to make who ſhall de- 
out, ſign, and deliver ſuch liſts within the time liver ſuch liſts 
before mentioned, he ſhall forfeit 1ol; and ſuch on pain of 10/, 
affeflor ſhall, from the beſt information he can ob- no lift is 
tain, make an aſſeſſment upon ſuch perſon of the delivered, the 
number of carriages and horſes liable to the ſaid aſſeſſor to make 
duties ſo kept by him, diſtinguiſhing them in an aſſeſſment, - 
manner as aforeſaid ; and fuch aſſeſſment ſhall be hich ſbal! 
final and concluſive upon the perſon thereby not be appealed 
charged, who ſhall not be at liberty to appeal there- againſt. . 
from unleſs ſuch perſon ſhall prove that he was EY 
not at his dwelling houſe at the time of the delivery of. ſuch notice, 
nor between that day and the time limited for delivering ſuch liſts to 
the aſſeſſor; or unleſs ſuch perſon ſhall alledge and prove ſuch other 

* excuſe for not having delivered the ſame, as the ſaid commiſſion- 

. ers ſnall think reaſonable and ſufficient. ſ. 20, 27. 

| Nevertheleſs, ſuch aſſeſſors ſhall not be bound A/effors are 

by ſuch lifts ſo delivered to them as aforeſaid, but are not bound 

a ſnall be at liberty, if they find any carriages ot * byſuch liſis. 

[ horſes omitted in ſuch liſts, to ſurcharge the „ RE 

ſame, and make a true aſſeſſment upon every perſon keeping ſuch 

carriages or horſes within their reſpeQive diſtricts, of the real num- 

ber of carriages or horſes kept by each ſuch perſon. 1. 24. 

And if any aſſeſſor, ſurveyor, or infpeQor, ſhall 

make a ſurcharge in reſpect of any carriage or Carriages 

orſe omitted in ſuch liſt, ſuch ſurcharge ſhall be omitted, to pay 

made after the rate of double the duty ſo omitted; &ouble duty. 

Vet. 1----: | ET Eo e 


one 
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one half whereof ſhall go to ſuch perſon making ſuch ſurcharge, 
. 28. 
1 And if at any time there ſhall be a neglect of ap. 
* „ point ment of allelfors, or if they Chal Legies 
Ae a 2. what is required of them by this act, the ſurveyor 
4 e itn inſpector of the duties on houſes and windows, 
3645 % OY is authorized and required to do“ and perform 
ſuch and the like ſervices as are required from ſuch afleſſors, 


1.447. : 
td And to the end that no perſon may pay the ſaid MW ©: 
7 . * duties in more diſtrias than one within the ſame 
Py 655 be - year, every, perſon who ſhall mean to pay for any Ml © 
ayer og ij carriage or hotſe in another diſtrict, ſhall fpecity t 
1 Ba boy ot: in a liſt or declaration the particular pariſh or dil- : 


trict wherein he means to pay for ſuch carriage or horſe ; and the 
ſaid aſſeſſors ſhall enter the ſaid laſt mentioned liſt at the end off 
their ſeveral aſſeſſments, and ſhall deliver the ſame to the ſurveyor Mt © 
of ſuch diſtri, in order that he may tranſmit the ſame to the Wl 
commiſſioners of taxes. And if any perſon, having been aſſeſſed ? 
in one diſtri, ſhall again be aſſeſſed in another for the fame carri- 
age or horſe, the commiſſioners within ſuch latter diſtrit, on ap- 
plication for that purpoſe, are required to alter ſuch aſſeſſment, on 
proof being given that ſuch perſon hath paid the duty in another 
place, = , „ RE En 
N And whereas difficulties may ariſe in diſcovering 
Lodgers or lodgers or inmates in any houſe, who keep car- 
inmates. riages or horſes liable to the ſaid duties; it is there- 
BN fore enacted, that the inhabitant-houſholder of any 
houſe in which there ſhall be any lodger or inmate as aforeſaid, 
ſhall, within a week after he ſhall be required by notice in writing 
left at his houſe by any aſſeſſor, ſurveyor, or inſpector, deliver to, 
or leave for ſuch aMeſſor, a liſt in writing of every ſuch lodger or 
Inmate who ſhall keep any carriage or horſe liable to the ſaid duties, 
containing his chriſtian and ſurname, and an account of every 
| ſuch carriage or horſe to the beſt of his knowledge; and if he ſhall 
refuſe to deliver ſuch liſt, or wilfully omit or miſrepreſent any de- 
ſcription which ought to be contained therein, he ſhall forfeit 20l. 
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; And ſuch aſſeſſors ſhall make and deliver in 
Aſſefſers to writing ſuch aſſeſſments within their reſpective li- 
deliver their aſ- mits to the ſaid commiſſioners, within three months 
| feſſmerts in 3 next after the time of their ſo being appointed aſ- 
months. _ ſeſſors; and two of the ſaid commiſhoners ſhall, 

| Wwoilthin one month next after, or as ſoon after as 
conveniently may be, ſign ſuch aſſeſſments, and alſo ſuch ſurcharge 
as ſhall have been made in the mean time, teſtifying their allow- 
ance of the fame ; and ſhall appoint two of the 

Collectars to perſons named in ſuch aſſeſſment to be collectors, 

be appointed. or any other two ſuch perſons as they ſhall think 
able and reſponſible ; and ſhall deliver ſuch af- 
| I 85 ſeſſments Ml + 
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ſeſſments unto the ſuid collectors, who are required to collect the 
ſaid duties ſo aſſeſſod, and to give acquittances for the ſame, and 
for the pay ment thereof to the receiver general, the pariſh or place 
for which they are ſo appointed ſhall be anſwerable. ſ. 25. 

And ſuch ſurveyor or inſpector may inſpect any _ 


ſuch liſts and aſſeſſments before the ſa ne be ſigned, Surveyors, 


*365 


and alter and amend the fame if they ſhall ſee juſt Ge. may inſpec7 


cauſe 3 and thoſe perſon- in whoſe cuſtody fuch t. 

liſts and aſf-ſlnents ſhall be, are required, upon 

the requeſt of ſuch ſurveyor or inſpector, to produce the fame 3 
and if ſuch ſurveyor or inſpector ſhall, upon his ſurvey, diſcover 
that any perſon who ought to have been charged with the faid 


duties, ſhall have been omitted or under-rated, he ſhall certify the 
ſame in writing under his hand, together with an account of every 
ſuch carriage or horſe fo omitted, by way of ſurcharge, to two 


commilſiqners, in order to have the fame reQihed in the ſaid aſſeſſ- 
ment, and to cauſe the duties to be levied accordingly. f. 

Provided always, that if upon appeal it ſhall ap- 
pear, that ſuch ſurcharge was falily and vexati- falſe furcharge. 


© 


ouſly made, ſuch ſurveyor, aſſeſſor, or inſpector, 


Penalty of a 


ſo ſurcharging, ſhall forfeit and incur ſuch penalties and puniſh; 
ments, as in and by the ſaid acts relating to the duties on houſes 


and windows, are inflited on ſuch perſons for negle& of duty. 
If any perſon ſhall think himſelf over-rated by Appeal. 
any aſſeſſment, charge, or ſurcharge, he may, 


giving ten days notice thereof to the ſurveyor or one aſſeſſor, ap- 
peal to the ſaid commiffioners or mw two of them, who are to hear 


and determine the ſame ; except ſuch perſon appealing ſhall have 


omitted to deliver ſuch liſt as aforeſaid, and ſhall not affign ſufficient 
cauſe for ſuch omiſſion, in which caſe the faid commiſſioners may 


diſmiſs the appeal; provided that at the time of hearing ſuch ap- 


peal, a liſt ſhall be produced upon the oath of the appellant, con- 
taining the greateſt number of carriages and horſes ſubject to the 
faid duty, which have been kept by him within the diſtrict within 

the year preceding, with ſuch deſcription as to other diftriQts as 


aforeſaid ; and ſuch appeals ſhall he heard on the days appointed for 


hearing appeals reſpeQing the duties on houſes and windows; and 


the commiſſioners ſhall not make any abatement in ſuch charge or 


ſurcharge, unleſs it ſhall. appear upon oath that ſuch perfon is over- 


rated; nevertheleſs they may ſt ike off the penalty, on application 


of ſuch appellant, although they confirm the ſurcharge, if it ſhall 
appear there was any doubt whether ſuch carriage or horſe was 
chargeable or not, and was not omitted out of ſuch liſt with any in- 


tention to defraud the revenue. ſ. 30, 31. 

And all appeals. once heard and determined by 
two commiſſioners, on the days appointed for determined, to 
hearing appeals, ſhall be final and concluſive; ſub- be final. 

ject nevertheleſs, if any perſon is diſſatisfied, tio 

4 „ RE an 


Appeals once 
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an appeal to the judges, in the ſame manner as for the duties on 
houſes and windows. 1. 33, 34. | 
All penalties above 20l are to be recovered in 


Penalties ; 
bow to he the courts at Weſtminſter, but penalties not ex- 
1 ceeding 20l may be recovered hefore two juſtices, 


on confeſſion, or oath of one witneſs, by diſtreſs, 
half to the king, and half to the perſon who ſhall inform and ſuc 
for the ſame ; and for want of ſufficient diſtreſs, the offender ſhall 
; be ſent to priſon, tor any time not exceeding {1x months, nor leſs 
| than one month. * 39: v ks des 
1 8 All conſtables are to be aiding and aſſiſting in 
| 7 Conf . the execution of this act, and Fax to obey e n 
Min = ecute ſuch precepts as ſhall be to them directed by 
„ the ſaid commiſſioners. ſ. 40. - 


Coachs. Duty on new carriages. See Exciſe. 
__ CoAtH-MAKERS. See Exciſe. + 


- 1 K 
L 
. , - : _ 4 =P 
5A 4 e 


TDY the 30 C. 2. ſt. 1. c. 8. and 6 & 7 W. c. 10. and 11 G. 2. e. 
5 15. for the admeaſurement of keels, boats, waggons, wains, 
earts, and other carriages, uſed for the carrying of coals in the 
ports of Newcaſtle, Sunderland, and the other members of the port 
of Newcaſtle; and by the 15 G. 3. c. 27. for extending the like re- 
gulations to the other ports of this kingdom: If, after the admea- 
| ſurement thereof by the commiſhoners appointed for that purpoſe, 
the marks ſhall be removed or altered; every perſon who had a 
hand in or was privy to the doing thereof, ſhall on conviction upon 

the oath of one witneſs before one juſtice, forfeit 10l by diſtreſs, half 
to the king and half to the diſcoverer ; and for want of diſtreſs, 
ſhall be committed to the common gaol for three months. | 


ally in and about Londen, and alſo concerning the duties thereupon, 
there are regulations made by above forty different aQs of parlia- 
ment ; which, not being of general concern, are here omitted. 


riſdiction of the quarter ſeſſions for Surry. | 
* By ſ. 27. Penalties not exceeding 51 are recoverable before 
*267 E 
; one or more juſtices of the peace for Surry. 3 
By c. 83. f. 7. Juriſdiction is given to the juſtices of London and 
Middleſex, as to ſacks of leſs dimenſions than preſcribed by the act, 
and as to ſhort meaſure, ee... | 13 
28 in 


Concerning the weights, meaſures, and prices of coals, eſpeci- 


By 26 G. 3. c. 14. ſ. 2. the coal- meters are ſubjected to the ju- 


ha „ owes fon A ws —_— WT... a. 


8 0 1 N. 


And by c. 108. C. 2. Juſtices are empowered to examine wit- 
neſſes on oath or affirmation. 


* Por the deſtroying of coal works. See Mines. 


8 Cocoa nuts. See Exciſe. 
a Coffee. See Exciſe. 
ll 
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For matters common to this with other treaſons, ſoe 
title Tregſon. 


0 I N, in French; ſignifieth a corner, and 0 77% 
from thence hath its name (according to the word. 
Lord Coke) becauſe in ancient times money was 
ſquare, with Were as it is in ſome countries to this day. 1 Inft. a 
20 \ 
1 derive this 0 which in the old French i is written coign3. 
as alſo the Italian cunis, and the Spaniſh cuno, from the Greek word 


e. vb, communis; becauſe 2 is the common mean or inſtru- 
5, ment of traffick. 

je Blut theſe derivations ſeem too artificial. The word doth pro- 
rt perly ſignify a wedge, as the Latin cuneus 3 and hath a verb be- 


longing to it in the ſeveral languages: and 1s tranſlated to lawful 
money; either from the form of a wedge, ingot, or lingot (lin- 
guetta) in which bullion was tranſported from all antiquity 3 or 


Fa elſe from the inſtrument, a wedge or chiſſel, with which, in trade, 
1 theſe lingots were occaſionally cut to the weight required, as they 
are at this day in the Eaſt Indies, with ſheers. 


2. No other weight, than ſuch as ſhall be ſtamp- Weights for 
ed or marked by the officer appointed by his ma- coin. 
jeſty for that purpoſe, ſhall be ſufficient in law for 
determining the weight of the gold and filver coin. And if any 
perſon ſhall counterfeit ſuch ſtamp or mark, or knowingly ſell any 
weight with the impreſſion of ſuch counterfeit ſtamp thereon; or 
ſhall wilfully increaſe or diminiſh any ſuch weight after it“ has 368 
been ſo ſtamped or marked; or uſe any ſuch weight in weighing 
the gold and ſilver coin of this realm, knowing the ſame to be 8 
increaſed or diminiſhed : he ſhall, on conviction before two juſ- 
tices, forfeit any ſum not exceeding 5ol, half to the king, and 
half to him that ſhall inform or ſue 3 and in default of * | 


C017 


he ſhall be committed to the common gaol or houſe of correction 
tor any time not exceeding three months. 14 G. 3. c. 92. 
3. The legitimation of money, and the giving 


Denomi nat- 
ae EE 2 it its denominated value, is one ipecial part of the 
2 3 king! S prerogative. I H. H. 188. 
oin. 


But in order to fix the value, the weight and fineneſs of the 
metal are to be taken into conſideration : When a given weight of 
gold and ſilver is of a given fineneſs, it is then of the true ſtandard, 
and called Sterling niezal, and of this ſterling metal all the coin of 
the kingdom muſt be made by the ſtatute of 25 Ed. 3. it. 5. c. 13. 

So that the king” s prerogative ſeemeth not to extend to the debaſin 
or enhancing the value of the coin below or above the ſterling Va- 
luc. 1 Blaelſt 278. : 
4. And the king may by his. proclamation le- 
Legitimating gitimate foreign coin, and make it current money 
foreign coin. of this kingdom, according to the value impoſed 

by ſuch proclamation. 1 H. H. 192. 5 
And therefore both Engliſb money, coined by the king's autho- 
rity, and foreign coin made current by proclamatian, are within 
the denomination of lawtul money of England. 1 Inſt. 207. 
But of this latter ſort there is none at preſent in England; Portu- 
gel money being only taken by conſent, as approaching neareſt to 
[ our ſtandard, and falling in tolerably well with our divitons of 
4 money into pounds and Willingz but no perioy is obliged to take 
1 it. 4 BEET. 89. | 


"$5 And only gold or filver coin; and not braſs 
Copper coin. or copper, are within this denomination. 1 Haw. 
= 


— 


And no e can be inforced to take in payment any money 
but of lawful metal, that is of ſilver or * 2 Laſt. 577. en 
for ſums under fix pence. 1 H. H. 19 
6. By the ſtatute _ Ed. 3. ſt, 5. c. 2. it is made 


4 . Fw we” _ treaſon to counterfeit the coin of this realm : That 
| 2 rely, * is to ſay, whether the perſon utter it or not, 3 
AE ; Inſt. 16. 1 Haw. 42. 


Counter feit-. 7. And if any perſon ſhall falſely forge and 
ing fereign CUP = counterfeit any ſuch'kind of coin cf gold or ſil- 
ren in, ver as is not the proper coin of this realm, and 
ſhall be current therein by the king's conſent; he, 
* 36 his 3 procuręrs, aiders, * and abettors, ſhall be guilty of 
high treaſon. 1 Mer, leff. 2. c. 6. 
8. By the 5 Ek g. 11, Clipping, waſhing, 
Clipping, rounding, or tiling, for lucre or gain, any the 
waſhing, filing. proper coin of this realm, or the dominions there- 
of, or of any cther realm current within this 
realm by proclamation, ſhall he' adjudged treaſon in the offenders, 
their counſellors, conienters and aiders. | 


9. And 


| thoſe on the edges of money coined in the mint; he, his coun- 
Tellors, procurers, aiders, and abettors, ſhall be guilty of high trea- 


| blanks of baſe metal, or of coarſe gold or coarſe ſilver, of a fit fize 
and figure to be coined into counterfeit milled monty, reſembling 


pieces reſembling the current gold coin of this kingdom; he, his 
counſellors, procurers, aiders, and abettors, ſnall be guilty of high 


= And by the 15 K 16 G. 2. c. 28. If any perſon ſhall waſh, 


on either fide, with intent to make ſuch ſhilling or ſixpe nce reſem- 
| pennies or farthings, with intent to make them reſemble a ſhil - 
ling ot fixpence : he, his counſellors, aiders, and abettors, ſhall 
be guilty of high treaſon. Proſecution to be in fix months. 


and farthings, makes it a query, whether the Counterfeit- 


I H. H. 195, 211, 212. 


perſon ſhall*cojn or counterfeit braſs or copper halfpence or far- 
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9. And by the 18 El. c. 1. If any perſon 
ſhall, for lucre or gain, by any art, ways, or Impairing, 
means, impair, diminiſh, falſify, ſcale, or lighten, diminiſbing, 
the proper coin of this realm, or any the domini- falfifying. 
ons thereof, or the coin of this realm allowed to | 
be current (at the time of the offence committed) by the king's pro- 
clamation 53 he, his counſellors, conſenters, and aiders, ſhall be 
guilty of treaſon. PEG 

10. And if any perſon (not employed in the Edging. 
mint) ſhall mark on the edges any the current 


coin of this kingdom; or, if any perſon whatſoever ſhall 


mark on the edges any of the diminiſhed coin of this king- 
dom, or any counterfeit coin reſembling the coin of this king- 
dom, with letters or grainings, or other marks or figures like unto 


ſon. 8 & 9 W. c. 26. ſ. 3. Proſecution to be in fix months. 

1 An. ſt. 1. c. 9. gy Cob he 7 5 
11. Alſo, if any perſon ſhall colour, gild, or Colouring- 

caſe over with gold or filver, or with any waſn 4 

or materials producing the colour of gold or filver, any coin re- 

ſembling any the current coin of this kingdom, or any round 


any the gold or ſilver coin of this kingdom; or if any perſon ſhall 
gild over any ſilver blanks of a fit fize and figure to be coined into 


treaſon. 8 & N W. c. 26.1. 4. Proſecution to be in three months. 
yo vs 


gild, or colour any lawtul or counterfeit ſilver coin called a ſhilling 
or ſixpence, or add to or alter the impreſſion, or any part thereot, 


ble a guinea or half guinea ; or ſhall any way alter or colour half- 
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counterfeiting of them be not treaſon within the ing ba/fpence and 
ftatute of 25 Ed. 3. but inclines to the negative. fartbings. 


* 12. Lord Hal, ſpeaking of copper halfpence 


And with this agrees the ſenſe of the legiſlature, in the ſtatute of 
15 & 16 G. 2. c. 28. which reciting, that whereas the counterfeit- 
ing of the copper coin of this kingdom is only a miſdemeanor, and 
the puniſhment often very ſmall, therefore enacteth, that if any 


things; he, his counſellors, aiders, and abettors, ſhall ſuffer two 
Fn | | | years 


j 
[ | 
| 4 

U 
* : 
i 
f 
; 
13 
4 0 
4 
1 
„ 
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years impriſonment, and find ſureties ſor their good behaviour for 
two years more. ſ. 6. 1 1 
And further, by the 11 G. 3. c. 40. If any perſon ſhall make, 
coin, or counterfeit, any of the copper monies of this realm, com- 
monly called an halfpenny or farthing ; or ſhall buy, ſell, take, 
receive, pay, or put off any counterfeit copper money, not melted 


down or cut in pieces, at or for a lower rate or value than by its 
denomination it doth import or was counterfeited for; he ſhall be 


guilty of felony [but within clergy]. And one Juſtice, on com- 


plaint upon oath that there is juſt cauſe to ſuſpect, that any per- 


ſon hath been concerned in counterfeiting the copper monies of this 
realm, may by his warrant cauſe the dwelling houſe, room, work- 
ſhop, out-houſe, yard, garden, or other place, belonging to ſuch 
ſuſpected perſon, to be ſearched for tools and implements for coin- 


ing ſuch copper monies: And if any ſuch tools or implements ſhall 
at any time be found hid or concealed in any place ſo ſearched, or 


be found in the cuſtody of any perſon whatſoever not employed in 
his majeſty's mint, nor having the ſame by ſome lawful authority 
it ſhall be lawful for any perſon whatſoever diſcovering the ſame, to 
ſeize ſuch tools or implements, and carry the ſame forthwith to a 


juſtice, who ſhall cauſe the ſame to be ſecured and produced in evi- 
dence againſt any perſon who ſhall be proſecuted for any the offences 
aforeſaid, in ſome court proper for the determination thereof; and 


after they ſhall have been produced in evidence, as well the ſame ſo 
produced, as the other ſo ſeized and not produced in evidence, 


ſhall forthwith, by order of the court, or by order of a juſtice, if 


there ſhall be no trial, be defaced and deſtroyed, or otherwiſe diſ- 


poſed of as ſuch court or juſtice ſhall dire. 


*371 


I 3. It any perſon ſhall falſely forge or counter- 


15 org - feit any ſuch kind of coin of gold or filver, as is 
* ds not the proper coin of this realm, nor permitted to 


be current within this ® realm ; he, his procurers, 
aiders, and abettors ſhall be guilty of miſpriſion of high treaſon. 
14 Hl. c. 3. 1 e 
_ 7 14. If any perſon ſhall bring falſe money into 
Bringing in the realm, counterfeit to the money of England, 


| falſe money. knowing the ſame to be falſe, to merchandiſe or 


forged and counterfeit money like to the gold or filver coin of fo- 
reign realms, current in payment within the king's realm by the 


make payment, in deceit of the king and his peo- 


ple; he ſhall be guilty of high treaſon. 25 Ed. 3. ft. 5. c. 2. 


Allo, if any perſon ſhall bring from the parts beyond the ſea, any 


king's ſufferance and conſent, knowing the ſame to be falſe and 


counterfeit, to the intent to utter or make payment of the ſame 
within this realm, by merchandizing or otherwiſe ; he, his coun- 
ſellors, procurers, aiders, and abettors ſhall be guilty of high trea- 


Ireland, or other place ſubje to the crown of England; becauſe 


ſon. 1 & 2 P. & M. c. 11.1.2. . 
Note; this muſt be brought from a foreign nation, and not from 


the 
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the counterfeiting there, is puniſhable by the laws of our king, as 
much as in England. 1 Haw. 43. a n 
Sir Michael Fefter obſerving upon theſe offences (and of the of- 
fence above mentioned, of counterfeiting foreign current coin) 
ſays, proſecutions for importing money counterfeit to the ſimilitude 
of Engliſh coin have been very rare; and for the offences of coun- 
terfeiting foreign coin legitimated by proclamation, and of im- 
porting ſuch coin, there can be none, as things ſtand at preſent, 
till the crown ſhall be adviſed to legitimate ſome ſpecies of foreign 


coin. I know of none (ſays he) now current among us that is le- 


gitimated, and moſt probably none will. For if the offences of 
counterfeiting and diminiſhing foreign coin, and of importing 
ſuch counterfeit and diminiſhed coin, which are great 'evils and 
daily growing, were made more penal than they are at preſent, he 
ſays he knows of no good end that could be anſwered by legitimat- 
ing any ſpecies of it; on the other hand, there ſeem to be great in- 
conveniencies that would attend it. Fe. 227. 1 
15. By the 14 G. 3. c. 42. (which by the 18 Bringing in 
G. 3. c. 45. hath continuance to May 1, 1783, light money. - 
&c.) all ſilver coin of this realm, or purporting _ | 
ſo to be, which is not of the eſtabliſhed ſtandard of the mint in 
weight and fineneſs, that is, of 62 ſhillings to a pound troy, and 
11 ounces and 2 penny weights of fine ſilver, and 18 penny 
weights of alloy in the pound troy, {ſhall be prohibited to be im- 


ported; and if any quantity thereof excceding 51. ſhall be found 
by any officer of the cuſtoms, the ſame ſhall be * forfeited, and - 


proſecuted in any court of record at Weſtminſter ; or if it do not 


amount in value to ol, the ſame may. be proſecuted in a ſummary 
way before two juſtices where the ſeizure ſhall be made, at the 


election of the commiſſioners of the cuſtoms : And after condem- 


nation the ſame ſhall be melted down or otherwiſe defaced, and 
ſhall be half to the king and half to the officer who ſhall proſecute. 


And no tender in the payment of money in filver coin of any ſum 


above 251, at any one time, ſhall be allowed to be legal, for more 
than according to its value by weight, after the rate of 5s 2d an 


. 3 „% Take a6 IB 
16. If any preſs for coinage, ſhall be found in Caining preſs 

the cuſtody of any perſon (other than the officers and tools. 

of the mint), it ſhall be ſeized for the king's uſe; . 7 


and every perſon in whoſe cuſtody ſuch preſs ſhall be found, ſhall 
forfeit 500l, half to the king, and half to the informer. 7 & S W. 


©. 106 bids: | 


And by 8 & 9 W. c. 26. No perfon, unleſs employed in the | 


mint, ſhall knowingly make or mend, or begin or proceed to make 


or mend, or aſſiſt in the making or mending of any puncheon, 


eounter-puncheon, matrix, ſtamp, dye, pattern or mould, of ſteel, 
iron, ſilver, or other metal, or of ſpaud, or fine foundert earth, or 


ſand, or of any other materials whatſoever, in or upon which there 
%% Eh oo 81 T4 ph ſhall 
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ſhall be, or be made or impreſſed, or which will make or impreſs 
the figure, ſtamp, or reſemblance of both or either of the ſides or 
flats of any gold or filver coin, current within this kingdom; nor 
ſhall knowingly make or mend, or begin or proceed to make or 
mend, or aſſiſt in the making or mending of any edger or edging 
tool, inſtrument, or engine, not of common uſe in any trade, but 
contrived for making of money round the edges with letters, grain- 
ings, or other marks or figures reſembling thoſe on the edges of mo- 
ney coined in the mint; nor any preſs for coinage ; nor any cutting 
engine for cutting round blanks, by force of a ſcrew, out of flatted 
bars of gold, filver, or other metal ; nor ſhall knowingly buy or ſell, 
hide or conceal, or without lawful authority or ſufficient excuſe for 
that purpoſe, knowingly have in his houſe, cuſtody, or poſſeſſion, 
any ſuch puncheon, counter-puncheon, matrix, ſtamp, dye, edger, 
cutting engine, or other tool or inſtrument before mentioned; on 
pain that ſuch perſon, his counſellors, procurers, aiders, and abet- 
tors, ſhall be guilty of high treaſon. ſ. 1. Proſecution to be in three 
months. ſ. 9. But by the 1 An, it. 1. c. g. f. 2. The proſecuti- 
on tor offences by making or amending, or beginning or proceeding 
to make or mend any coining tool-or * inſtrument in the aboveſaid 
act prohibited, or by making of money round the edges with letters 
or grainings, may be commenced at any time within fix months. 
And if any perſon ſhall, without lawtul authority, knowingly 
convey, or aſſiſt in conveying out of the mint, any puncheon, 
counter-puncheon, matrix, dye, ſtamp, edger, preſs or other 
tool, engine, or inſtrument uſed for or about the coining of mo- 
nies there, or any uſeful part of ſuch tool or inſtrument ; he, his 
counſellors, procurers, aiders, or abettors, ſhall be guilty of high 
treaſon: 8 & VN W. c. 26. {. 2. Proſecution to be in three months. 
And if any puncheon, dye, ſtamp, edger, cutting engine, preſs, 
flaſk, or other tool, inſtrument, or engine, uſed or deſigned for 
coining or counterfeiting gold or filver monies, or any part of ſuch 
tool or engine, ſhall be hid or concealed in any place, or found in 
the houſe, cuſtody, or poſſeſſion of any perſon not employed in the 
mint, nor having the ſame by ſome lawful authority; any perſon 
whatſoever diſcovering the ſame, may and ſhall. ſeize the ſame, 
and carry them forthwith to ſome juſtice of the peace to be by him 
ſecured, to be produced in evidence, againſt any perſon who ſhall be 
proſecuted for any ſuch offence. And after they have been produced 
in evidence, they ſhall forthwith by order of the court (or by order 
and in the preſence of a juſtice of the peace, if there hath been no 
trial) be totally defaced and deſtroyed. 8 & 9 W. c. 26. ſ. 5. 
17. For the better preventing the clipping, di- 
Selling of miniſhing, or impairing the current coin, if any 


clippings, - perſon ſhall buy or ſell, and knowingly have in 


his cuſtody or poſſc uon, any clippings or filings 

of the current coin of this kingdom; he ſhall forfeit the ſame, and 
alſo 500l, halt to the king, and half to the informer ; and ſhall be 
EE branded 
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branded in the right cheek with the letter R ; and be impriſoned till 


the pa) ment of the 500l. 6 & 7 W. c. 1). ſ. 4. b | 
18. And if any ſhall caſt ingots or bars of filver, Bullion. 

in imitation of Spariſb bars or ingots, or ſtamp 

them in likenefs of the Spaniſh ſtamp, he ſhall forfeit the fame, 


and alſo 500!, half to the king, and half to the informer. 6 & 7 


. gy RY 1 = 
And if any broker, not being a trading goldfmith or refiner of 


ſilver, ſhall buy or ſell any bullion or molten filver, he ſhall be im- 


priſoned fix months. ſ. J. 55 | 
And the warden of the company of goldſmiths, with two of the 
court of affiſtants within the bills, and two juſtices elſewhere, may 


enter into the houſe, room, or workſhop of any perfon ſuſpected, * 


and with the help of a “ conſtable may break open any door, box, 
trunk, cheſt, cupboard, or cabinet, to ſearch tor bullion ſuſpected 
to be concealed; and if found, they ſhall ſeize the ſame, and the 


perſon in whoſe poſſeffion it ſhall be found. And the ſaid wardens, 
aſſiſtants, and conſtables, within the bills, ſhall carry him before 


the next juſtice, which juſtice, and the ſaid two juſtices elſewhere, 
may examine him; and if he ſhall not prove by the oath of him- 
ſelf, or of a credible witneſs, that it is lawful filver, and was not 
current coin, nor clippings thereof, he ſhall be committed; and if 
on his trial he ſhall not prove the ſame by one witneſs, he ſhall be 
impriſoned fix months. ſ. 8. VVV 


And no perſon ſhall ſhip any molten filver or bullion, without 
certificate from the court of the lord mayor and aldermen of Ton- 
don, and oath made before them by the owner and two. witneſles, 
that it is foreign bullion, and that no part of it was the eoin of this 


realm, or clippings thereof, nor plate wrought within this king- 
dom; on pain that the ſame ſhall be forfeited, half to the king, and 
half to the officer or other perſon who ſhall ſeize the fame. And 


the owner ſhall forfeit double the value thereof, half to the king, 
and half (with coſts) to him that ſhall ſue. And the captain or 
maſter of a ſhip (if it belong to a ſubject) permitting the ſame, 


ſhall forfeit 2001, to him who ſhall ſye ; and if it is a king's ſhip, 


he ſhall moreover forfeit his employment. And if any officer of the. 
cuſtoms ſhall grant a cocquet for exporting the ſame, before ſuch 
certificate and entry thereof made; he ſhall forfeit 2001, and his 
office. And in caſe of ſeizure of ſuch bullion, or action brought 
for the forfeitur#s, the proof ſhall lie upon the owner; and for 
* of proof it ſhall be forfeited. 7 & o W. c. 19. f. 6,7, 


And if any bullion is entred to be exported, other than in the 


name of the true owner or importer ; the exporter ſhall forfeit the 


* 


ſame, or the value thereof; half to the king, and half to him Who 


ſhall ſeize or diſcover the fame. 6 & 7 W. c. 1. f. 14. 
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19. And whereas ſeveral mixtures of metals 


Blancbed have been invented i in imitation of gold and ſilver, 
copper and and blanched copper is principally made uſe of in 
erber baſe me- imitation of ſilver, and ſeldom, if ever, for any 
tal. | | honeſt or good purpoſe, it is enacted, that if any 


perſon ſhall blanch copper tor ſale, or mix blanch- 

ed copper with filver, or knowingly buy or ſell or offer to ſale blanch- 
ed copper alone, or mixed with filver; or ſhall knowingly and 
fraudulently buy or ſell or offer to ſale any malleable compoſition or 
mixture of metals or minerals, which ſhall be heavier than lilver, 
378 and look, and * touch, and wear like ſtandard g ld, but be mani- 
feſtly worſe than ſtandard ; he ſhall be guilty of felony, and ſhall 
ſuffer death. as in caſe of felony. Proſecution to be in three months. 
IO eee 
20. If any perſon ſhall take, receive, pay, or 

Paying coin put off any counterfeit milled money, or any 
under value. milled money whatſoever unlawfully diminiſhed, 
and not cut in pieces, at or for a lower rate or 

value than the ſame by its denomination doth or ſhal] import, or 


8 ES W. C. 26. 1. 6, 9. 
21. If any perſon e and by agree- 

Uttering falſe ment before the counterfeiting, another perſon 
. is to take off and vent the counterfeit money, ſuch 

other is an aider and ahettor, and 2 2 
principal traitor (for 1 in high treaſon there are no acceſſaries) | 
a1. 

If one perſon tb and another (knowing that he did 00 
puts it off, but without any ſuch previous agreement; ſuch other 
perſon ſeems to be all one with a receiver of him, becauſe he main» 

tains him. 1 H. H. 214. 
If one perſon counterfeits, and ater perſon knows that he did 
ſo, and doth neither receive, maintain, or abet him, but conceals 
his knowledge ; ; this is miſpriſion of treaſon. 1 H. H. 214. | 
But, formerly, where it did appear, that the utterer of counter- 


own benefit, although he knew it was' counterfeit, yet it was only a 
cheat and miſdemeanor, puniſhable by fine and in, riſonment (con- 
trary to the opinion in Stenſord and Dalton); but now by the ſta- 
tute of 15G. 2. c. 28. it is enaQted, that whereas the uttering falſe 
money is a crime frequently committed all over the kingdom, and 
the offenders are not. deterred, : becauſe it is only a miſdemeanor, 
and the puniſhment generally ſmall, tho? there is reaſon to believe 
that the utterers are often the coiners, or in confederacy with 
them; therefore, if any perſon ſhall tender in payment any coun- 
terfeit coin, knowing 1 it to be ſo, he ſhall for the firſt offence ſuffer 
fix months impriſonment; and find ſureties for his good behaviour 


for fix months * 5 for the ſecond offence, ſhall ſuffer two years. 


EN ths 


was coined or counterfeited for; he ſhall be guilty of felony, and 
ſuffer death as in caſe of felony. Proſecution to be in three months. 


feit money knew who counterfeited it, but barely uttered it for his 


ER, —— Ae 


. 


impriſonment, and find ſureties for two years more; and for the 
third offence, ſhall be guilty of felony without benefit of clergy. 
ſ. 2. | of | 7 | 
And if any perſon ſhall tender in payment any counterfeit mo- 
ney (knowing it to be ſo), and ſhall either the“ ſame day, or 


he ſhall for the firſt offence ſuffer a year's impriſonment, and find 
ſureties for his good behaviour for two years more; and for the ſe- 
cond offence, ſhall. be guilty of felony without benefit of clergy. 

Perſons guilty of the ſame crimes ſhall be tried and convicted in 
ſuch manner as 1s uſed againſt offenders for counterfeiting the coin : 
and the clerk of aſſize, or clerk of the peace, where the firſt con- 


viction was had, ſhall certify the ſame by a tranſcript in few 


words, containing the tenor of ſuch conviction (for which he ſhall 
have 2s 6d) : and ſuch certificate being produced in court, ſhall 
be ſufficient proof of the former conviction. Proſecution to be in 
{ix months. ſ. 5, 9. | 5 IHE: 


Note; By this it ſhould ſeem, that the juſtices of the peace in 


ſeſſions have power to try ſuch offenders; otherwiſe this direction 


to the clerk of the peace to certify the con viction is incongruous; 


for he is not the proper perſon to certify what is done in another 
court, where he is not neceſſarily ſuppoſed to be preſent: albeit no 


power is given to the ſeſſions by any expreſs words in this ſtatute to 


hear and determine ſuch offences. 1 3 
By the ſtatute 9 G. 3. c. 37. If any churchwarden or overſeer 


of the poor, or perſon authorized by him, ſhall make any pay- 


ments to the poor in any baſe or counterfeit money 3. one juſtice, 


on complaint, may ſummon the offender, and on his non-appear- 
\ ance, or confeſſion, or proof of the offence by the oath of one 
witneſs, may adjudge him to forfeit not leſs than 10s, nor more 


than 20s, to be levied by diſtreſs, and to be applied to the uſe of 


any poor perſon or perſons of the pariſh or place reſpectively as the 


juſtice ſhall appoint. ſ. J. 


22. If falſe or clipt money be found in a man's Having falſe 
hands if he be ſuſpicious, he may be arreſted till money in poſſeſ- 


he have found his wariant. * Inſt. 18. Hale's ſton. 
Pl. 21. 1 Haw. 43. 1 | ä 


23. Any perſon to whom any ſilver money ſhall ; Falſe money 


be tendred, any piece whereof thall be diminiſh- what 70 be done 


| ed, otherwiſe than by reaſonable wearing, or that with. 


by the ſtamp, impreſſion, colour, or weight there- 


of, he ſhall ſuſpe& to be counterfeit, may cut, break, or deface 
ſuch piece: and if any piece ſo cut, broken, or defaced ſhall ap- 


pear to be a counterfeit, the perſon tendring the ſame ſhall bear 


the loſs thereof; but if the ſame ſhall be of due weight, and ap- 


pear to be lawful money, the perſon that cut, broke, or defaced 
the ſame, ſhall receive the ſame at the rate it was coined for. And 


if any queſtion ariſe, whether the piece * ſo cut be tc: Ar 


*370 
within ten days after, knowingly tender other falſe money in pay- 
ment, or at the time of ſuch tendering have more in his cuſtody; 


377 


9378 


only. 1 H. H. 318, 328. 
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ſhall be determined by the next juſtice of the peace, or chief ma. 
Liftrate in a corporation. 9& 10 W. c. 21. ſ. 1 
And if any perſon to whom any gold money ſhall be tendred, any 
piece or pieces whereof ſhall be diminiſhed otherwiſe than by rea- 
ſonable wearing; or that by the ſtamp, impreſſion, colour, or 
weight thereof, he ſtall ſuſpect to be counterfeit; may cut, break, 
or deface ſuch piece or pieces: And if any piece ſo cut, broken, ot 
defaced ſhall appear to be diminiſhed otherwiſe than by reaſonable 
wearing, or counterfeit; the perſon tend1ing the ſame ſhall bear 
the loſs thereof: But if the ſame ſhall be of due weight, and ap— 
pear to be lawful money ; the perſon that cut, broke, or defaced 
the ſame, ſhall receive the ſame at the rate it was coined for. And 
if any queſtion ſhall ariſe, whether the piece ſo cut be counterfeit or 
diminiſhed in manner aforeſaid, it ſhall be determined by the mayor 
or other head officer in a corporation, and elſewhere by one juilice 
inhaviting near where the tender was made. 13 G. 3. c. 71. 
And if any counterfeit or unlawfully diminithed money 1h ll be 
produced in any court of juſtice, either in evidence or otherwiſe, 
the judge ſhall cauſe it to be cut in pieces in open court, or in the 


preſence of a juſtice of the peace, and then to be delivered to or for 


the perſon to whom it belongs. 8&g W. c. 26. f. $: 
24. By the 3 Ed. 1. c. 15. . Ferſons taken for 
Bail. falſe money are not bailable by juſtices of the 

CT A „„ „ 
But they muſt take the examinations and informations, and bind 
over the witneſſes to the proper court, and commit the perſons ac- 
— m ¾—P¼El.. pony „ 
25. It is not neceſſary there ſhould be two witneſ- 
Evidence. ſes in caſes of counterfeiting the coin, as it is in 
Ether high treaſons; but perſons may be convicted 
according to the courſe of the common law, by one witneſs 
26. The judgment for high treaſon, relating to 
Tudgment. the coin, 1s, to be drawn to the place of execution, 
and there hanged by the neck till he be dead. 2 

law. 444. 6p „ | 

But it is generally provided by the ſeveral ſtatutes, that this fhall 
ok no corruption of blood, nor loſs of dower. „ 
. 27. Every perſon who ſhall apprehend any per- 
Reward for ſon who hath counterfeited any of the current 
convicting au [gold or ſilver] coin of this realm; or that for lu- 
effender. cre or gain hath clipped, waſhed, filed, or any 
way diminiſhed the ſame 3; or hath altered ſhillings 
and ſixpences to make them reſemble guineas and half guineas, or 
halfpennies and farthings to make them * look like ſhillings and ſix- 
pences; or ſhall bring or cauſe to be brought into this kingdom, any 
clipt, falſe, or counterfeit coin; and proſecute ſuch perſon to con- 
viction: every ſnch perſon ſhall have a reward of 40l. In order to 
which, the judge ſhall give him under his hand, a certificate certi- 
f ing the conviction, and the county in which it was made, 3 
| that 


| the perſon or perſons. 
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that the offender was taken and proſecuted by ſuch perſon; and 
if any .diſpute ſhall ariſe between ſeveral perſons apprehending and 
proſecuting, the judge ſhall in the certificate appoint the reward to 
be paid amongſt them, in ſuch proportion as he ſhall think reaſona- 
ble. The ſaid certificate to be tendred to the ſheriff, who ſhall 
thereupon pay the ſame without fee, within one month after ſuch 
tender and demand, on pain of forfeiting to the party gouble the 
ſum, with treble coſts. The ſheriff to be repaid out of the treaſury. 
6&7 .W,c: 1. . 9, 10% 11.156 10G, % 8 
In like manner a reward of 10l ſhall be paid, for apprehending 
and "if re a counterfeiter of the copper money. 15 & 16 G. 
LEM 7.  - 350000 Vo - 
28. If any perſon being out of priſon, ſhall be Pardon fo ac- 
ruilty of clipping, coining, counterfeiting, waſh- complices in- 
ing, filing, or otherwiſe diminiſhing the [gold or forming. 
filver] coin of this realm, and afterwards diſcover 18 
two or more perſons who have committed any of the ſaid crimes, 
ſo as two or more be convicted; he ſhall have the king's pardon, and 
if he is an apprentice he ſhall be made a freeman. 6& q W. c. 
ELM 97 1 | 5 5 
ys this clauſe at large in the ſtatute, is an inſtance of that mul- 
tiplicity of words, which is ſometimes ridiculed in our laws; where 
it is ſaid, wo or more perſon or perſons, and again, two or more of 
Further; if any perſon being out of priſon, ſhall be guilty of al- 
tering ſixpences or ſnillings, to make them look like half guineas or 
guineas; or altering farthings or halfpennies, to make them look 


like fixpences or ſhillings ; or of counterfeiting braſs or copper half- 


pennies or farthings; or of uttering falſe money,——and after- 
wards diſcover two or more perſons who have committed any of the 
ſaid crimes, ſo as two be convicted; he ſhall have the king's par- 
don. 15 & 16 G. 2. c. 28. ſ. 8. 3% nn Oh 

29. The commiſſioners of the treaſury may iſſue Charges of 
a ſum not exceeding 600l yearly, for the charges proſecuting. 
and expences of the officers and others employed in * 
the proſecution of offences in counterfeiting, diminiſhing, or other- 
wiſe concerning the current coin of this realm. 7 Ann. c. 24. ſ. 4. 
158 166. 2.c. 28, . 10. VVV 
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Neiently there were more felons committed WMitbeut 
to gaol without mittimus in writing, than warrant. 


were with it : ſuch were all the commitments, by 7 


' * = : 
conſtables, watchmen, and private perſons arreſting for felonv, and 
e bs bringing, 


COMMITMEN T. 


bringing to the common gaol, long before there were any juſtice; 
of the peace; and yet mittimus's are not of ſo ancient date even az 
they. 1 H. H. 610. | = OT 
But now, fince the habeas corpus act, a commitment in writin 
ſeems more neceſſary than it was in former times; otherwiſe the pri- 
ſoner may be admitted to bail upon that act, whatſoever his offence 


* 


may have been. 1 | 
When a ſtatute appoints impriſonment, but li- 
mits no time when, it is to be underſtood that he 
ſhall be impriſoned preſently. Dalt. c. 170. 


Commit tment 
when. 


Concerning which I will ſet forth, 


J. Who may be committed. 
II. To what place. 
TIT. The form of the commitment. 
WV. Charges of the commitment. 
J. That the gaoler fhall receive the priſoner. 
VI. Shall certify the commitment. 
Ell. Commitment diſcharged. 


I. Who may be committed. 


Perſont not 1. There is no doubt but that perſons appre- 
bailable, or not hended for offences which are not bailable, and 


finding bail. alſo all perſons who negleQ to offer bail for of- 


fences which are bailable, muſt be committed. 
2 Haw. 116. 1 „ 5 
n 2. And it is ſaid, that whereſoever a juſtice is 
Perſons guilty impowered by any ſtatute to bind a perſon over, or 
of contempt. to cauſe him to do a certain thing, and ſuch per- 
- ſon being in his preſence ſhall refuſe to be bound 


or to do ſuch thing, the juſtice may commit him to the gaol, to 
remain there till he ſhall comply. 2 Haw. 116. ee 


3. If a priſoner be brought before a juſtice, ex- 


2 75 preſsly charged with felony upon oath, the juſ- 
7 ral % _ tice cannot diſcharge him, but muſt bail or com- 
Rt mit him. 2 H. H. 121. 3 
Perſans 4. But if he be charged with ſuſpicion only of 
charged on ſuſ— felony, yet if there be no felony at all proved to 
picion. be committed, * or if the fact charged as a felony 


* 280 


be in truth no felony in point of law, the juſtice 
may diſcharge him; as if a man be charged with felony for ſtealing 


a parcel of the freehold, or for carrying away what was delivered 
to him, and ſuch like, for which tho” there may be cauſe to bind 
him over as for a treſpaſs, the juſtice may diſcharge him as to fe- 


lony - 
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lony, becauſe it is not felony. But if a man be killed by another, 


tho" it be by miſadventure, or ſelf defence (which is not properly 
felony), or in making an aſſault upon a miniſter of juſtice in exe- 


cution of his office (which is not at all fclony), yet the juſtice 


ought not to diſcharge him, for he muſt undergo his trial for it; 
and therefore he muſt be committed, or at leaſt bailed. 2 H. H. 
5. But commitment by the juſtices of the peace Perſons net 


| almoſt in all caſes (except for the peace, good be- paying their 


haviour, felony, or higher offences) is but to re- fine. 
tain the party till he hath made fine to the king; 
and therefore if he offer to pay it, or find ſureties by recognigance 


to pay it, he ought not to be committed, but to be delivered pre- 


ſently. Dalt. c. 170. 
II. To what place. 


1. By the 5 H. 4 0. 10. All felons ſhall be 


committed to the common gaol, and not elſe- To the gal. 
„ „ hy £ | 


2. But by the 6 G. c. 19. Vagrants and other Houſe of cer- 


eriminals, offenders, and perſons charged with rection. 

ſmall offences, may for ſuch offences, or for want 3 

of ſureties, be committed either to the common gaol, or houſe of 
correction, as the juſtices in their judgment ſhall think pro- 


3. And they may commit other offenders to the Steckt. 
ſtocks, or other cuſtody by particular ſtatutes. | | 
4. Generally, if a man commu felony in one 


county, and be arreſted for the ſame in another Different 


county, he ſhall be committed to gaol in that coun- county. 


ty where he is taken. Dalt. c. 170. 


Vet if he eſcapes, and is taken on freſh ſuit, in another county, 


he may be carried back to the, county where he was firſt taken. 


e, „ Fo Kang | | 
Alſo by the 24 G. 2. c. 55. If a perſon is apprehended upon a 
warrant indorſed, in another county, for an offence not bailable, 


or if he ſhall not there find bail, he ſhall be carried back into the 
firſt county, and be committed (or if bailable bailed) by the juſtices 


7 


in luch fixſt county. 


* 
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COMMITMENT. 


; | * | | | | . 
*381 * III. Form of the commitment. 
In whoſe I. - It muſt be in writing, either in the name of 
name. the king, and only teſted by the perſon who makes 


it, or it may be made by ſuch perſon in his own 

name, expreſſing his office, or authority, and muſt be directed to 
the gaoler, or keeper of the priſon. 2 Haw. 119. 

Yet the mention of the name and authority of the juſtice (lord 


Hale ſays) in the beginning of the mittimus, is not always neceſ- pr 
ſary, for the ſeal and ſubſcription of the juſtice to the mittimus, is in 
ſufficient warrant to the gaoler ; for it may be ſupplied by averment, 0\ 
that it was done by the juſtice, 2 H. H. 122. hi 
2. It ſhould contain the name and ſurname of 
The party's the party committed, if known; if not known, fe 
name. then it may be ſufficient to deſcribe the perſon by l 
þ his age, ſtature, complexion, colour of his hair, E 
and the like, and to add that he refuſeth to tell his name. 1 H. H. 5 
575. 1 
8 3. It is ſafe, but not nevelfary, to fot forth, t 
Oats. that the party is charged upon oath. 2 Haw. y 
EX I 20. E 
Cauſe. 4. It ought to contain the cauſe, as for treaſon, c 


or felony, or ſufpicion thereof; otherwiſe if it con- 
tain no cauſe at all, if the prifoner eſcape it is no offence at all; 
whereas if the mittimus contained the cauſe, the eſcape were trea- 
ſon or felony, though he were not guilty of the offence ; and there- 
fore for the king's benefit, and that the priſoner may be the, more 
ſafely kept, the mittimus ought to contain the cauſe. 2 Inſt. 52. 
e hereupon: it appeareth, that a warrant or mittimus to an- 
ſwer to ſuch things as ſhall be objected «gain him, is ü a- 
gainſt law. 2 Inſt. 591. 
Alſo, it ought to contain the certainty of the cauſe ; 3 there- 
fore if it be for felony, it onght not to be generally for felony, but 
it muſt contain the ſpecial nature of the telony, briefly, as for fe- 
lony for the death of ſuch an one, or for burglary in breaking the bouſe 
F ſuch an one; . and the reaſon 1s, becauſe it may appear to the 
judges of the king's bench, upon an babeas corpus, whether it be fe- 
jony or not. 2 H. H. 122. 

But the want hereof ſeems not to make the commitment abſo- 
lutely void, ſo as to ſubject the gaoler to a falſe impriſonment; but 
it lies in averment to excuſe the Saler or officer, that the matter 

8 tor "__ 1 H. H. 584. 
T. 17 G. 3. K. . Evered Two zullices com- 

Net to bein mitted Robert Cellebole, an apprentice, for running 
the disjunflive. away from his maſter. An objection was taken to 

i the form of the. commitment, for the war =" 
thereo 


Hs +. ©. 
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thereof, which run thus: 545 As an apprentice or ſervant, for 382 
diſobeying his indentures ar articles.” And it was inſiſted, that 7 
this being in the disjunctive coul not be ſupported, becauſe juſtices 
have not a power to commit ſervants generally, though they may 
cominit ſervants of a particular deſcription coin an anſwer thereto 
jt was contended, that though the warrant ran in the disjunctive, 
yet as he now ſtated himſelf to be an apprentice, he was under that 
deſcription liable. L. Mansfield ſaiu, that the objection to the war- 
rant of commitment as running in the disjunQive muſt undoubt- 
edly prevail.— The counſel for 5 Proſecution conſented to the pri- 
ſoner's diſcharge. Ca. Caf. 2 
There was another objedlien to this commitment, (viz. ) the ap- 
| prentice having been bound when under age, that therefore the 
indenture was voidable by him when he came of age. But this was 
over-ruled by the court; he having run away, would make uſe of 
his offence to avoid the puniſhment. 
5. It muſt have an apt concluſion ; as if it is for Concluſion. 5 
felony, to detain him till he be thence delivered by BE, 
law, or by order of law, or by due courſe of law. 2 H. 120. 2 
H. H. 12 
But if . # concluGon be irregular, it doth not "00 to make the, 
warrant void, but the law will reje& that which is ſurpluſage, and 
the reſt ſhall ſtand ; ſo that if the matter appear to be ſuch, for 
which he is to remain in cuſtody, or be bailed, he ſhall be bailed or. 
committed as the caſe requires, and not diſcharged, but the wrong 
concluſion ſhall be rejected. 1 H. H. 584. 5 
It is alſo to be obſerved, that a commitment grounded on an act 
5 parliament, ought to be conformable to the method preſcribed by 
As where the overſeers were committed for refuſing to account, 
an the warrant concluded in the common form, until they be duly. 
diſcharged according to law, upon the return of an babeas corpus 
the court held the commitment void, becauſe the warrant 57 to 
have concluded, there to remain until he ſhall account, as the 43 
El. c. 2. doth appoint. And a difference is, where a man is com- 
mitted as a criminal, and where only for contumacy; in the firſt. 
caſe, the commitment muſt be, until diſcharged according t. to law 5 
but in the latter, until he comply. 2 Haw. Not. 33. x 
Where a ſtatute appoints impriſonment, but limits no time how 
long, in ſuch caſe the a muſt remain at.the diſcretion of the — 
court. Dalz. c. 179. . of 0 
6. It muſt be under ſeal; and without this, the commitment is - 
unlawful, the gaoler is liable to falſe “ impriſonment, and the 6 25 
ful eſcape by the gaoler, or breach of priſon by the felon, makes no 4 | 
telony. 1 H. H. 583. 80 
But this muſt not de intended of a commitment by the F 13 
other court of record; for there the cord itſelf, or the memorial 
thereof, which may at any time be entred of record, are a ſuffici- 
cient warrant, without any warrant under fecal. 1 H. H. 584. 


FFF 
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COMMITMENT. 
J.. It ſhould alſo ſet forth the place at which it is 


Place. made, (that it may appear to be within the juriſ- 
diction of the juſtice). 2 Haw. 119. 
Time. 8. It muſt alſo have a certain date, of the year 


and day. 2H. H. 123. 


I. Charges of the commitment. 


By the 3 J. c. 10. Every perſon who ſhall be committed to the 
common or uſual gaol, within any county or liberty, by any juſ- 
tice of the peace, for any offence or miſdemeanor, the ſaid perion 
ſo to be committed, having means or ability thereunto, ſhall bear 
.._ his own reaſonable charges for ſo conveying or ſending him to the 

ſaid gaol, and the charges alſo of ſuch as ſhall be appointed to 
guard him to ſuch gaol, and ſhall ſo guard him thither : And if any 
ſuch perſon ſo to be committed, ſhall refuſe at the time of his com- 
mitment and ſending to the faid gaol, to defray the ſaid charges, 
er ſhall not then pay or bear the ſame; then ſuch juſtice ſhall, by 
writing under his hand and ſeal, give warrant to the conſtable of 
the hundred, or conſtable. of the townſhip where ſuch perſon ſhall 
be dwelling and inhabit, or from whence he ſhall be committed, 
or where he ſhall have any goods within the county or liberty, to 

| ſell ſuch and ſo much of the goods and chattels of the ſaid perſon fo 
to be committed, as by the diſcretion of the ſaid juſtice ſhall ſatisfy 


and pay the charges of ſuch his conveying and ſending to the ſaid 


gaol, the appraiſement to be made by four of the honeſt inhabi- 
tants of the pariſh where ſuch goods ſhall be; ; the overplus to be 
delivered to the party. 

And by the ſtatute of the 27 Gl. 2. c. 3. When any perſon, not 
having goods or money in the county where he is taken, ſufficient 
to bear the charges of himſelf and of thoſe who convey him, is 
committed to gaol, or to the houſe of correction, by warrant from 
a juſtice, then on application by the conſtable or other officer who 
conveyed him to any juſtice for ſuch county or place; [ſuch juſtice] 
ſhall upon oath examine into and aſcertain the reaſonable expences, 


2384 and ſhall without fee by his warrant “ order the treaſure; to pay the 


ſame. But in Middleſ-x the ſame ſhall be paid by the overſcers of 


the poor of the pariſh where the perſon was apprehended. 


Note; by the habeas corpus act, the charge of conveying an of- 
fender is limited not to exceed 12d a mile; which may be an ar- 


gument for allowing as much in this caſe, eſpecially as ſecurity is to 


be given before a man is removed on that act by babeas corpus, that 


he ſhall not eſcaps by the Ways which renders guards! in that caſe | 


| not ſo neceſſary. 


V. Gaoler fall receive the priſoner. 


If the gaoler ſhall refuſe to receive a felon, or take any thing for 
receiving him, he ſhall be puniſhed for the ſame, by the Juſtices of 


But 


gaol . 4 Ed. 3. c. 10. Dalt. c. 1705 


e ts we £A 
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COMMITMENT. 


But if a man be committed for felony, and the gaoler will not re- 
ceive him, the conſtable muſt bring him back to the town where 
he was taken; and that town ſhall be charged with the keeping of 
him, until the next gaol delivery: or the perſon that arreſted him, 
may in ſuch caſe keep the priſoner in his own houſe, as it ſeemeth. 
Dalt. c. 170. 5 „ . 

But in other caſes it ſeems, that regularly no one can juſtify the 
detaining a priſoner in cuſtody out of the common gaol, unleſs 
there be ſome particular reaſon for ſo doing; as if the party be ſo 
dangerouſly fick, that it would apparently hazard his life to ſend 
him to the gaol, or there be evident danger of a reſceus from re- 
bels, or the like. 1 Haw. 118. e 


FT. Shall certify the commitment. 


By the 3 H. 7. e. 3. The ſheriffor gaoler ſhall certify the come- 
mitment to the next gaol delivery, „ 


VII. Commitment diſcharged. 75 


It ſeems that a perſon legally committed for a crime, certainly 

appearing to have been done by ſome one or other, cannot be law- 

fully diſcharged by any one but the king, till he be acquitted on his 

trial, or have an ignoramus found by the grand jury, or none to 
proſecute him on a proclamation for that purpoſe by the juſtices of 

gaol delivery. But if a perſon be committed on a bare ſuſpicion, | 
without an indictment, for a ſuppoſed crime, where afterwards it 
appears that there was none, as for the murder * of a perſon thought # 39; 
to be dead, who afterwards is found to be alive ; it hath been holden, 5 
that he may be ſafely diſmiſſed without any farther proceeding, for 

that he who ſuffers him to eſcape is properly puniſhable only as an 
acceſſary to his ſuppoſed offence ; and it is impoſſible that there 
ſhould be an acceſſary, where there can be no principal; and it 
would be hard to puniſh one for a contempt in diſregarding a com- 
mitment founded on a ſuſpicion, appearing in ſo unconteſted a 
manner to be groundleſs. 2 Haw. 121. e 


Mittimus for felony, 


„ TY TP. -/quire, &c. one of the juſtices of our lord the 
Weſtmorland. g af aſſigned to * the * in the ſaid county, 
and alſo to bear and determine di vers felonies, treſpaſſes, and other miſ- 
demeanor s in th& ſoid county committed; Te the keeper of the gaol of our 
faid lord the king ati the ſaid county, or to bis deputy 8 


\ 


COMMITMENT. 


and to each of them, greeting. Whereas A. O. late of — 22 
the ſaid county, labourer, bath been arreſted by the conſlable of ——— 
in the ſai county, fer a ſuſpicion of a felony by him, as it is ſaid, com- 
mitted, in ſtealing a black mare, of the value of 40s. the property of 
A. P. iin the ſaid county, 'ycoman : Therefore, on the be- 
Fal of our ſaid lord the king, I command you and each of you, that you 
or one of you receive the ſaid A. O. into your cuſtody in the ſaid gaol, 
there te remain till he be delivered from your cuſtody by the law and cuſ- 


tom of England. Given under my hand and feal af =——— in the 
ſaid county, the —— = day of . in the —————— yer of 
the reign of our ſaid ler ——- CER ns Jo OUTS 
Another. 
| Weſtmorland. I P. efquire, &c. To the keeper of the common gael 
: if 


-F in the ſaid county, or to bis deputy 
theres Theſe are in his mayeſty's name to charge and command you, that 
you receive into your ſaid gail the body of A. O. late of — in 
the faid county, yco an, taken by A. C. conſlable of ———— in the 
ſaid county, and by him brought before me for ſuſpicion of felony, that is 
to fay, fer ſtealing — And that you ſafely keep the aid A. O. 
in your ſaid gal, until the next general gaol delivery for the ſaid county 
[it he be not bailable ; or if bailable, then thus] until be ſhall thenee 
be delivered by due c;urſe of laws And berein fail you not, &, 


2388 * Another. 


Weſtmorland. P. eſguire, &c. - T9 the keeper q 7 
5 ſend you berewithal the body of A. O. late of 

— in the ſaid county, labourer, brought before me this preſent 
day, and charged with the felonious taking and carrying away for ty ſheep, 
the property of ———— which alſo he bath confeſſed upan his exami- 

_ nation before me [by which he is not bailable] : Therefore theſe are on 
the behalf of our ſaid lord the king to command you, that immediately you 
receive the ſaid A. O. and bim ſafely keep in your ſaid gaol, until be be 
thence delivered by the due order of law. Hereof fail you net, as you 
will anſwer for your contempt at your. peril. - Given under my hand and 


ſeal at ——— &C. x4] 


Or thus, in the king's name. 


Weſtmorland. CF NEORGE the third by the grace of God, of 
„ Great Britain, France, and Ireland, king, 
d:tender af the failh, and ſo ferth : To the keeper of our gaol at 


— 


py 1 K 


in the —— year Y our reign. 


—r— ths body of A. O. charged before me with | here | aa? the 


COM MITM ENT. 


in our faid county of W. or to his deputy, greeting. Wher:as A. O. 
late of ——— in our ſaid county, yeoman, is arreſted for een of 
felony, by bim, as it is ſaid, conimitted, in feloniouſly Bean, and car. y- 
— of the value —— the property of oo— 


ing away — of 
| 7 tberefore command you, and eac of you, that you ee. . the ſald 


A. O. inte your cuſtody in our ſaid gael, or that one of you do receive him, 
there to remain till be be delivered from your cuftady , according to the law 
of our kingdom of E ngland. Witneſs J. P. efquire, ene of the juſtices 
Aer to keep the peace in our ſaid county, and alſo to bear and determine 

Vers felonies » treſpaſſes, and other mi "rm nel in our ſaid —_ com- 
mitted at — — in the ſaid county, the = — dy . as TER 


P— N 


Form of een of commitment in general. 


Weſtmorland, . P. efquire, one of the juſtice of our lord the 


King, aff rgned to keep 155 peace within the ſaid 
county, To tbe conflable of — -— in the ſaid county, and te the keeper 
PF the ſaid county. 

Theſe are to command you the ſaid conſtable, in bis majeſty s name, forth- _ 
with to convey and deliver into the cuſtody of the ſaid keeper of the ſaid 


offence]. And you the faid keeper are — required ts receive the ſaid 
A. O. into your cuſtody & in the ſaid - 
EY Given under my band and 2 the in the 


year of the reign of bis {aid * y ting 69k the third. 


COMMON PRAYER 


 Mpugners of the form of i in the — Lo 2 
church of England, eſtabliſned by ig and the book of com» 
contained in the book of common prayer; of the men prayer. 
39 articles; of the rites and ceremonies of the 
church; and of epiſcopal government; ſhall be excommunicated 
ipſo fatto, and not reſtored but by the biſhop or r archbiſhop on their 
repentance. Can. 5. 6, 7. 


2. H 


— 27 ſafely to keep, 2 387 


COMMON PRAYER. 


PN 2. If any parſon, vicar, or other miniſter, that 

Miniſter de- ought to uſe the common prayer, or to minifter 
 rogating from the ſacraments, ſhall refuſe to do the ſame, or (wil- t 

the book of com- fully ſtanding in the ſame) ſhall uſe any other | 
mon prayer. form, or ſhall ſpeak any thing in derogation of the 

3 ſame book, or of any thing therein contained ; he 
hall, on conviction, for the firſt offence forfeit to the king one 
year's profit of all his ſpiritual promotions, and be impriſoned for 
Fx months; for the ſecond offence, ſhall be deprived of all his ſpi- 
ritual promotions, and be impriſoned for a year; and for the third 
offence, ſhall be deprived of all his ſpiritual promotions, and be 
impriſoned during life. And if he has no ſpiritual promotion, he 
mall for the firſt offence be impriſoned for a year; and for the ſe- 
cond offence, during life. 1 El. c. 2. ſ. 4 — 8. „ n 
But this ſhall not reſtrain the ſpiritual court from proceeding a- p 
gainſt theſe offenders; and they may be deprived by the ſaid court, b 
according to the courſe of the ſpiritual law, for the firſt offence. id. 
JJ! J 
3. If any perſon whatſoever ſhall in plays, ſongs, 
Any perſon de- or by other open words, ſpeak any thing in dero- 
.Praving the gation of the ſame book, or any thing therein con- 

book of common tained ; or ſhall by open fact cauſe or procure any 
Prager. miniſter in any place to ſay common prayer open- 

: I y, or to miniſter any ſacrament, in other form, 

or ſhall interrupt or let any miniſter to ſay the ſaid common prayer; 

he ſhall (being indicted for the ſame at the next aſſizes) forfeit to the 

king for the firſt offence 100 marks, and for the ſecond 400 marks 
(which if not paid in 6. weeks after conviction, he ſhall ſuffer 6 
months impriſonment tor the firſt offence, and 12 months for the 

* 388 * ſecond); and for the third offence ſhall forfeit all his goods and 
chattels, and be impriſoned d ring life. 1 El. c. 2.1. 9, 10, 
II, 12, 13, 20. 


ry et K. bd wy As 


4. Where an incumbent reſides upon his living, 
Reſident in- and keeps a curate, the incumbent himſelf (not 
cunibent to read having lawtul impediment to be allowed by the 

| the common biſhop) ſhall at leaſt once a month openly and 
prayer once a publickly read the common prayer, and (if there 

month. be occahon) adminiiter the ſacraments, and other 
| rites of the church; on pain of 51. to the poor, on 
conviction by confeſſion, or oath of two wit neſſes, before two juſ- 
tices; and in default of payment in ten days, the fame to be le- 
vied by the churchwardens or overfeers, by diſtreſs and ſale, by 
warrant of ſuch juſtices. 13 & 14 C. 2. c. 4. f. 7. 
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CONFESSION. 


| NYONEFESSION is tweſold, either reed, or iu 
| | lied. Go eg | | 
An 
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CONF E A O . 


An expreſs confeſſion is, where a perſon direQly confeſſes the 
crime with which he is charged; which is the higheſt conviction 
that can be. 2 Haw. „ „ | 
But it is uſual for the court, eſpecially if it be out of clergy, to 
adviſe the party to plead and put himſelf upon his trial, and not 
preſently to record his confeſſion, but to admit him to plead. 2 H. 
H. 225. 5 5 | e 
An implied confeſſion is, where a defendant in a caſe not capital, 
doth not directly own himſelf guilty, but in a manner admits it by 
yielding to the king's mercy, and deſiring to ſubmit to a ſmall fine; 
which ſubmiſhon the court may accept of if they think fit, without 
putting him to a direct confeſſion. 2 Haw. 333. YR i 
It ſeems that the confeſhon of the defendant taken upon an exa- 
mination before juſtices of the peace, or in diſcourſe with private 
perſons, may be given in evidence againſt the party confeſſing, 
| but not againſt others. 2 Haw. 4229. . 
All thoſe who on their examination own themſelves guilty of a 
felony alledged againſt them, and are charged in their mittimus 


with the felony ſo confeſſed, ſeem to be excluded from bail; for 
5 bail is only proper where it ſtands indifferent whether the party be 
5 guilty or innocent. 2 Haw. 97. : 

: Conies. See Game. 

ö Conjuration. See Wuchicraft. 
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er J. What it is. 

5 1. DVthe common law there can be no doubt, By the com- 
e. 


but that all confederates whatſoever, wrong- mon law. 

ully to prejudice a third perſon, are highly erimi- of DOR 
al; as where divers perſons confederate together by indirect 
cans to impoveriſh a third perſon, or talfly and mahiciouſly to 
harge a man with being the reputed father of a baſtard child, or 
o maintain one another in any matter whether it be true or 
alle, 1 Huw. 190. - RY „ 
2. And conſpiracy by ſtatute is as follows: © By flatute. 

* Conſpirators are they, that do confederate or. Ns 
N . «« bind 


- 


An 


CONSPIAACT. 
& bind themſelves by oath, covenant, or other alliance, that every 
© of them ſhall aid and bear the other falſly and maliciouſly to in- 
« dict, or cauſe to indict, or falſly to move or maintain pleas ; and 
* ſuch as retain men in the country, with liveries or fees to main. 
© tain their malicious enterpriſes; and this extendeth as well to the 
% takers as to the givers: And ſtewards and bailiffs of great lords, 
„ who by their office or power, undertake to bear or maintain 
6 quarrels, pleas, or debates, that concern other parties than ſuch 
« as touch the eſtate of their lords or themſelves.” 33 Ed. . 
From this definition of conſpirators, it ſeems clearly to folloy, 
contrary to the opinion of Lord Coke, that not only thoſe who ac. 
tually cauſe an innocent man to be indicted, and- allo to be tried 
upon the indiAtment, whereupon he is lawfully acquitted, are pro- 
perly conſpirators, but that thoſe alſo are guilty of this offence, who 
barely conſpire to indict a man falſely and maliciouſly, whether 
they do any act in proſecution of ſuch conſpiracy or not. 1 Hau. 
189. L.. Reym. 160. 7 8 
But an adlion will not lie for the conſpiracy unleſs it be put in ex. 
ecution; for in ſuch caſe, the damage is the ground of the action. 
L. Raym. 378. . „ 5 : | Fe. 
Alſo it plainly appears from the words of the ſtatute, that one 
perion alone cannot be guilty of conſpiracy, within the purport of 
it; from whence it follows, that if all the defendants who are pro- 
ſecated for ſuch a conſpiracy be acquitted but one, the acquittal of 


* 390 the reſt is the acquittal & of that one alſo: And upon the ſame 


ground it hath been holden, that no ſuch proſecution is maintain- 
able againſt a huſband and wife only, becauſe they are eſteemed 
but as one perſon in law: But it is certain, that an action on the 
caſe, in the nature of a conſpiracy, may be brought againſt one 
only: Alſo, it hath been reſolved, that if ſuch an action be brought 
againſt ſeveral perſons, and all but one be acquitted, yet judgment 
may be given againſt that one only. 1 Haw. 192. RN 
In the caſe of K. againſt Cope and others, H. 5 G. The hu 
band, and wife, and ſervants, were indicted for a conſpiracy to 
ruin the trade of the proſecutor, who was the king's card-maker, 
The evidence againſt them was, that they had at ſeveral time 
given money to the proſecutor's apprentices, to put greaſe into th 
paſte, which had ſpoiled the cards. But there was no account 
given, that ever more than one at a time was preſent, tho? it wi 
proved they had all given money in their turns. It was objeQed 
that this could not be a conſpiracy ; for ſeveral perſons might do th 
| ſame thing, without having any previous communication with eat 
other. But it was ruled, that the defendants being all of a famih 
and concerned in making of cards, it would amount to evidence( 
a conſpiracy. S!r. 144. 
In the caſe of H. againſt Kinnerfley and More, T. 5. G. An ii 
formation was brought, ſetting torth that the defendants being et 


diſpol 
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diſpoſed perſons, in order to extort money from my lord Sund rland, 
did conſpire together to charge my lord with endeavouring to com- 
mit ſodomy with the ſaid Moore. The defendant Rinnerfley only 
appears, and pleads to iſſue, and is found guilty. And now ex- 
ception was taken in arreſt of judgment, that to every conſpiracy 
there muſt be two perſons at leaſt, whereas here is only one brought 
in and found guilty, and the other poſſibly may be acquitted. But 
it was anſwered, that this is arguing from what has not happened, 
and probably never will; for tho? Moore may have an opportunity 
to acquit himſelf, and is not concluded by the verdict as Kinnerſley 
is, yet as the matter now ſtands, Moore himſelf is found guilty, for 
the con'piracy is found as it is laid, and therefore judgment may be 
given againſt one, before the trial of the other. And a caſe was 


quoted, where ſeyeral were indiQted for a riot, wwith many others, 


and two only were found guilty ; and it was objeQed, that there 
mult be three to make a riot; but upon the words, with many others, 


judgment was given againſt the defendants. And the court over- 


ruled the exception. And the “ defendant had ſentence. And in the * 3 
Eaſter term following, Moore alſo was convicted, and had judgment. 
l And . 18 G. 2. K. againſt Eliz. Nicol. She was indicted for 
conſpiring with Tho. Bygrave, unjuftly to charge William Frantland 
with a robbery, and for that purpoſe going before a juſtice, where 
Bygrave ſwore it upon him. MNicols only came in, and pleaded not 
guilty. And the jury found that ſhe was guilty, but that Bygrave 
died before the indictment was preferred. Exception was taken, 
that one alone cannot be guilty of a conſpiracy, and here is but- 
one convicted. But the court over-ruled this, on the authority of 
Kinnerfley's caſe, in which caſe there was a poſſibility of contradic- 
tory verdicts, which here cannot be. Str. 1227. W 


II. How puniſhed. 


1. It is clear, that thoſe who are convicted of On a&ton. 


_ conſpiracy at the ſuit of the party, ſhall have 


judgment of fine and impriſonment, and to render the plaintiff his 


damages. 1 Haw. 193. 


2. Alſo it is certain, that he who is convicted On india- 
at the ſuit of the king, of a conſpiracy to accuſe ment or infor- 
another of a matter which may touch his life, ſhall mation. 
have judgment that he ſhall loſe the freedom and 


' franchiſe of the law (whereby he is diſabled from being put upon 


any jury, or to be ſworn as a witneſs, or even to appear in perſon 
in any of the king's courts) and alſo that his houſes, lands and 
goods ſhall be ſeized into the king's hands, and his houſes and 


lands ſtripped and waſted, his trees rooted up, and his body impri-- 


ſoned. And this is commonly called villainous judgment, and is 
LG Uu2. given 


CONSPIRACY. 


given by the common law, and not by any ſtatute, and is ſaid ge. 
nerally in ſome books to be the proper judgment upon every convic- 
tion of conſpiracy at the ſuit of the King, without any reſtriction 
to ſuch as endangered the life of the party; but this point doth not 
ſeem to be any where ſettled. 1 Haw. 193. 

But this judzment hath been but ſeldom given; there being ns 
inſtance of it ſince the reign of Edward the third. Burrow. Mans. 
field. 90, 10:7. . „„ 

In the ca'e of Kinner ſliy and Moore above mentioned, K inner les 
was ſentenced to be fined 500l, to ſuffer a year's impriſonment, and 
to find ſurctics for his good behaviour for ſcven years. Moore was 
ſentenced to ſtand in the pillory, ſuffer a year's impriſonment, and 
to find ſureties in the like manner for ſeven years. Str. 196. 


392 T 2 G. 3. A. and Riſpal. An indictment was found at the 


ſeſſion againſt the defendant and two others, for a conſpiracy. 
The indiQtment ſet forth, that the defendants, wickedly and ma- 
Ticiouſly deviſing and intending unjuſtly to vex and aggrieve one 
Fohn Chiiton, and to deprive him of his good name, fame, credit, 
and reputation, wickedly and lawfully did among themſelves con- 
ſpire, combine, confederate, and agree, falſly and without an 
reaſonable or probable cau'e, to charge and accuſe the ſaid Fobn 
Chilton, that he the ſaid John Chilton had then lately taken out of a 
bag a quantity of human hair of the goods and chattels of 
the ſaid Riſpal- That the two other offenders, in purſuance 
of the ſaid conſpiracy, ſaid to Chilton, that he was a man of 
credit, and had better make it up than have his credit blaſted: 
And that Rial, in further purſuance of the ſaid confpi- 
racy, unlawfully and wickedly did extort from the ſaid Chilton 
zol, and a promiſſory note of 33l, as a compoſition for the ſaid 
offence, and to deſiſt from proſecution. On the indictment being 
removed by certiorari, motion was made in arreſt of judgment, up- 
on two objections: Firſt, that the juſtices at their ſeſſions have no 
juriſdiction over conſpiracies, any more than over perjury, uſury, 
and forgery, it being not ſpecified in their commiſſion, nor given 
them by any ſpecial ſtatute. Secondly, the inditment doth not 
_ charge them to have conſpired to fix any crime on the defendant, 
but only taking hair out of a bag, which might be a lawful act. 
Io the firſt objeQtion it was anſwered, That the juſtices in ſeſſions, 
under the general words of the commiſſion, have cognizance of all 
crimes that tend, either directly or conſequentially, to a breach of 
the peace: That conſpiracies have this tendency, in the ſame 
manner as libels, which are indiQtable at the ſeſſions, without be- 
ing ſpecified in the commiſſion; ſo is extortion alſo, and this is a 
conſpiracy to extort. To the ſecond objection it was anſwered, 
That the charge is, a conſpiracy to extort money; by what means 
is not material: That Riſpal did actually extort it; which is a di- 
rect and poſitive charge againſt him. So that either way there is 
ground ſufficient for the court to give judgment againſt R/ pa“. 
By lord Mansfie!d chief juſtice : The caſe lies in a narrow cone 
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CONSPIRACY. 


The firſt queſtion is, Whether the juſtices in ſeflions have a juriſ- 
diction over conſpirac es. No authority has been cited to „ 
that they have not, nor that they have. It muſt therefore be de- 


termined upon general principles. The caſes of perjury,-forgery, 


and uſury ſtand upon their own ſpecial grounds, and it has been 


* determined, that the juſtices have no juriſdiction there. This * 


offence of a conſpiracy is a treſpaſs 5 and treſpaſſes are indictable 
at ſeſſions, tho? not committed with force and arms. They tend to 
the breach of the peace, as much as cheats or libels, which are eſ- 
tabliſhed to be within the juriſdiction of the ſeſſions. As therefore 
there is no authority to the contrary, I think that the juſtices had 
a juriſdiction here. The ſecond queſtion is, Whether a ſufficient 


crime be laid in the indictment to enable the court to give judg- 


ment. The crime is laid as an unlawful conſpiracy. This, 
whether it be to charge a man with criminal acts, or ſuch only 


as may affect his reputation, is fully ſufficient. The ſeveral 
facts in the indictment are not to be conſidered as diſtin& and 


ſeparate charges; but as one and the ſame. united and conti- 
nued offence purſued thro' its different ſtages. And then it is clear, 
that the whole will amount to an indictable offence, namely, the 
etting money from a man, by conſpiring to charge him with a 
falle fact. Bur. ny 1320. £lack. Rep. 360. 
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E office of a conſtable, in executing of warrants, is treated 
of under the titles Arreſt and Warrant; and in like manner 


I9I-- 


the other particulars of his duty may be found under the reſpective 


titles throughout the book; this title as. only of the office of a 


conſtable 1 in general. 


4 Of the antiquity and | original of alen. ö 
II, io ſpall be a conſtable. | 
IIT. How choſen and ſworn. 

II. His power as a conſervator of the peace. | 
V. His duty as a ſubordmate officer to juſtices of the Peace. 
FT. His indemnity and proteclion in tus office. 

Vll. Concerning the expences of his office. 

LV1ll. Concerning fus account and. removal from his * 
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Hautinucius, and the like. 
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30 4 * * J. Of the antiquity and original of conſtables. 


1. The ſundry names of high conſtables, or 
conſtables of Iathes, . rapes, wapentakes, hun- 
dreds, and franchiſes; and the divers names alſo 
of petty conſtables, tythingmen, borſholders, bo- 


Antiquity of 
conſtables in 


general. 


roheads, headborows, chief pledges, and ſuch other (if there be 


any) that bear oſſice in towns, pariſhes, hamlets, tythings, or 
borows, are all in effect but two, that is to ſay, conſtables and bor- 
fhalders. Lamb. Conſt. C Tr Wis | 

his word con/table hath afforded matter of much diſquiſition to 
the learned. It is evidently a compound; but from what two ori- 


ginal words it hath ſprung, hath been variouſly conject red. Hii- 


tory traceth it from its arrival in England, backward through 
Prance and Germany, and Greece, to the imperial ſeat at Cenſlanti no- 


ple in the days of Conſiantine the Great. From whenee we aſcend 


tarther ſtil] towards the eaſt, where we find the word cine or cine in 
Paleſline, which ſignified in the times ot the old teſtament a ſtabi- 
lity, ſtrength, or ſtav. Of which word there eem to be ſome traces 
in the mongrel name of Laoccon at Troy; and more eſpecially of 
this ſame Conſtantine, who was himſelf of oriental extraction, hav- 
ing ſprung from Dardania, a country cf the upper Mo:fie, and was 
ſaid by his flatterers to have been deſcended from Derdanus and the 


| Trijans. And perhaps this appellation of the cmperor might give 


occaſion to the adopting of the word into the Ryman language at 
that time. For-it was then that the word count (the genuine offspring 
of cone or cune) firſt became a name of dignity, and from thence 
travelled weſtwards (with a little variation according to the genius 
of each langnage) throughout the provinces. Amongſt the Saxons, 
the word was koning or &yninge, from whence undoubtedly we re- 
ceive our Eugliſb word king, Again, the word ſtole, ſtalle, ſlafle, 


| alle, by an eaty tranſmutation of thoſe letters frequent in almoſt all 


languages (and which ſecmeth the other conſtituent of the word 
enſtable) is likewiſe common to thoſe languages of the middle ages, 
and fignifieth a landing place, divifion, or department, called by 
the Romans atis; and all of them probably from the ſame origin 
with the Latin ſto, and the ancient Greek word gs. So that, ac- 
cording to this, etymology, the word conſtable will properly leni 
the ſtability or ſtay of the place, or the ſtrong man of the dififon. 


Ihe Grrmon word is conneſtafle 5 the French conne/table, the Italian 

_ conneftabile 3 the Spanith candeſtalle, from the word conde which they 
395 uſe for count. All which ſeem to be comprehended “ in the impe- 
| rial denomi- ations of the Conſtantin? family, ſuch as Conſtans, Con- 


ſtantius, Couſtantinus, Conjtanita, Conſtautina, Conſtantianus, Con- 


Ag 
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As touching borſbold:rs (which is the other general name, and 
doth contain within it the meaning. of tything-men, borowheads, 
headborows, thirdborovghs, and chief pledges) that is made up 
of the Saxon berge, borrow or horboe, a pledge, and ealder, the el- 
der, chief, or head, and borfb-ealder in one word doth mean the 
chief or head of the ſureties or pledges. For the underſtanding 
whereof, it is to be remembered, that by the ancient laws of this 
realm (before the coming in of king William the conqueror) it was 
_ ordained for the more ſure keeping of the peace, and for the bet- 
ter repreſſing of thieves and robbers, that all free-born men ſhould : 
caſt themſelves into ſeveral companies, by ten in each company; 
and that every of'thoie ten men of the company ſhould be ſuret 
and pledge for the forthcoming of his fellows ; fo that if any harm 
were done by any of theſe ten, againſt the peace, then the reſt of 
the ten ſhould be amerced, if he of their company that did the 
harm ſhould fly, and were not forthcoming to anſwer to that where - 
with he ſhould be charged. And for this cauſe, the companies are 
yet in ſome places of England called beroes, of the ſaid word Sorge, 
berrow or borbae, ſignifying a pledge or ſurety; and in other places 
they are called things, becauſe they contain (as hath been ſaid) 
the number of ten men with their families. And even as ten times 
ten do make an hundred, ſo becauſe it was then alfo appointed that 
ten of theſe companies ſhould at certain times meet together for 
their matters of greater weight, therefore that general aſſembly, or 
court, was and yet is called a Hundred. Furthermore, it was then 
' alſo ordained, that if any man were of fo evil credit, that he could 
not get himſelf to be received into one of theſe tythings or boroes, 
then he ſhould be ſhut up in priſon, as a man unworthy to live at 
liberty amongſt men abroad. Now whereas every of theſe tythings 
or boroes did uſe to make choice of one man amongſt themſelves, 
to ſpeak and to do in the name of them all ; he was therefore in 
ſome places called the tythingman, in other places the boroes elder, 
(whom we now call borſholder), in other places ths borohead, or 
| headhorow, and in ſome other places the chief pledge, which laſt 
name doth plainly expound the other three that are next before it ; 
for head or elder of the boroes, and chiet of the pledges are all one; | 
and in ſome ſhires, where every third borough hath a conſtable, | 
there the officers of the other two are called * zhirdboraws. And in * 3096 
theſe tythings, or boroes, ſundry good orders were obſerved 3 and 
 amonelt others, firſt, that every man of the age of 12 years ſhould 
| be ſworn to the king: Then, that no man ſhall he ſuffered to dwell 
in any town or place, unleſs he were alſo received into ſome ſuch 
ſuretiſhip and pledge as is aforeſaid: "Thirdly, that if any of theſe 
pledges were impriſoned for his offence, then he ought not to be de- 
livered without the aſſent of the reſt of his pledges: Again, that no 
man might remove out of one tything, or horoe, to dwell in ano- 
ther, without lawful warrant in that behalf: Laſtly, that every of 
theſe pledges ſhould yearly be prefented and brought forth . 
chie 
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Antiquity 7 The ſundry names of high conflubies. or 


e of lathes, rapes, wapentakes, hun— 
2 n dreds, and franchiſes; and the divers names alſo 
5 of petty conſtables, tythingmen, borſholders, bo- 


roheads, Keane; chief pledges, and fuch other (if there be 
any). that bear oſſice in towns, pariſhes, hamlets, tythings, or 


| borows, are all in effc@ but two, that is to lay, conſtables and ber- 


Holder. Lamb. Conſt. 
his word cenflabli hath afforded matter of much diſquiftion to 
the learned. It lis evidently a compound; but from what two ori- 


ginal words it hath ſprung, hath been variouſly conjectu red. Hii- 
tory traceth it from its arrival in England, backward through 


Vrance and Germany, and Greece, to the imperial feat at Cenſlanti no- 


þle in the days of Conſtantine the Great. From whence we aſcend 
tarther ſtil] towards the eaſt, where we find the word cine or cue in 


| Palſline, which ſignified in the times ot the old teſtament a ſtabi- 


lity, ſirength, or ſtay. Of which word there ſeem to be ſome traces 


in the mongrel name of Laoccon at Troy; and more eſpecially of 


this ſame Can tantine, who was himſelf of oriental extraction, hav- 
ing ſprung from Dardania, a country cf the upper Mocſia, and was 
ſaid by his flatterers to have been deſcended from Derdanus and the 
Troyans. And perhaps this appellation of the cmperor might give 
occaſion to the adopting of the word into the Raman ang uage at 
that time. For it was then that the word count (the genuine offspring 
of cone or cune) firſt became a name of dignity, and from thence 
travelled weſtwards (with a little variation according to the genius 


of each language) throughout the provinces. Amonegſt the Saxons, 
the word was Loning or &yninge, from whence undoubtealy we re- 


ecive our {ugliſh word king, Again, the word ſtole, flalle, flofle, 
/tal le, by an eaty tranſmutation of thoſe letters frequent in almoſt all 
languages (and which ſecmeth the other conſtituent of the word 
| »nſtable) is likewiſe common to thoſe languages of the middle ages, 
and fignifieth a landing place, diviſion, or department, called by 
the Romans [tatias and "all of them probably from the ſame origin 
with the Latin ſto, and the ancient Greek word 5xw- So that, ac- 
cording to this, etymology, the word conſtable will properly ſignify 
the ſtability or ſtay of the place, or the ſtrong man of the di fon. 
The G:rman word is conneſtafle 3 z the French conneſtable, the Italian 
conneftabile ; the Spanith condleſtable, fi om the word conde which they 


*295 uſe for count, All which ſeem to be comprehended “ in the impe- 


rial denom-14tions oi the Conſtantin? family, ſuch as Conſtans, Con- 
Jtant jus, Conflantinus, Caonjlaniita, C. ſtautina, Conſcantianus, Con- 
ſiautiuncius, and tlie like. k 
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As touching berſbold:rs (which is the other general name, and 
doth contain within it the meaning of tything-men, borowheads, 


| headborows, thirdborovghs, and chief pledges) that is made up 


of the Saxon berge, birraw or horboe, a pledge, and ealder, the el- 
der, chief, or head, and bor/ſb-ealder in one word doth mean the 


chief or head of the ſureties or pledges. For the underſtanding , 
whereof, it is to be remembered, that by the ancient laws of this 
realm (before the coming in of king William the conqueror) it was 
ordained for the more ſure keeping of the peace, and for the bet- 


ter repreſſing of thieves and robbers, that all free-born men ſhould 


caſt themſelves into ſeveral companies, by ten in each company; 


and that every of'thoie ten men of the company ſhould be ſurety 
and pledge for the forthcoming of his fellows ; fo that if any harm 
were done by any of theſe ten, againſt the peace, then the reſt of 
the ten ſhould be amerced, if he of their company that did the 


barm ſhould fly, and were not forthcoming to anſwer to that where=- 
with he ſhould be charged. And for this cauſe, the companies are 
yet in ſome places of England called beroes, of the ſaid word Borge, 


berrow or borboe, ſignifying a pledge or ſurety 3 and in other places | 


they are called 7ythings, becauſe they contain (as hath been ſaid) 
the number of ten men with their families. And even as ten times 
ten do make an hundred, ſo b:cauſe it was then alſo appointed that 


ten of theſe companies ſhould at certain times meet together for 


their matters of greater weight, therefore that general aſſembly, or 


court, was and yet is called a Hundred. Furthermore, it was then 


' alſo ordained, that if any man were of ſo evil credit, that he could 


not get himſelf to be received into one of theſe tythings or boroes, 
then he ſhould be ſhut up in priſon, as a man unworthy to live at 
liberty amongſt men abroad. Now whereas every of theſe tythings 


or boroes did uſe to make choice of one man amongſt themſelves, 
to ſpeak and to do in the name of them all; he was therefore in 
ſome places called the tythingman, in other places the boroes elder, 


(whom we now call borſholder), in other places the borohead, or 


| headhorow, and in ſome other places the chief pledge, which laſt 
name doth plainly expound the other three that are next before it; 
for head or elder of the boroes, and chief of the pledges are all one; 
and in ſome ſhires, where every third horough hath a conſtable, | 
there the officers of the other two are called * thirdboraws. And in * 396 
theſe tythings, or boroes, ſundry good orders were obſerved; and 
amongſt others, firſt, that every man of the age of 12 years ſhould 
be ſworn to the king: Then, that no man ſhall be ſuffered to dwell. 


in any town or place, unleſs he were alſo received into ſome ſuch 
ſuretiſhip and pledge as is aforeſaid: "Thirdly, that if any of theſe 
pledges were impriſoned for his offence, then he ought not to be de- 
livered without the aſſent of the reſt of his pledges: Again, that no 
man might remove out of one tything, or horoe, to dwell in ano- 


ther, without lawful warrant in that behalf: Laſtly, that every of 


theſe pledges ſhould yearly be preſented and brought forth by their 
; 2 | Ty, chief 


SST 


chief pledge, at a general aſſembly for that purpoſe, which we yet 
in remembrance thereof do call the view of frankpledge, or the leet 
court. Lamb. Conſt. 

Some imall ſhadow of which antiquity we ſeem ſtill to retain in a 
common. phraſe in drinking, when a man ſays to another that he 


will pledge him; which is ſaid to have begun when the Danes ty- 


nas in this land; and the meaning was, to encourage the 
perſon to drink freely, for that the other would be ſurety to him 
that no one ſhould do him ay bodily harm hilft he was drink- 
ing. 

"Allo we do gill retain the word borrow as a verb in our language, 
ſignifying to take money upon a pledge or ſurety. 

In ſome places, at this day, there is both a tithingman and 
conſtable, where the tithingman is as it were a deputy to execute 
the office in the conſtable's abſence : but there are ſome things 
which a conſtable hath power to do, that tithingmen cannot inter- 
meddle with ; for the conſtable may do whatever the tithingman 
may do, but not on the contrary, the tithingman not having an equal 
power with the conſtable. But in places where there is no conſta- 
ble, the office and 1 of thing ſeems to be all one —— 
a different name. I Black. 357. 

2. By the ſtatute of Wincheſter, e In eve 
e hundred and franchiſe two conflables ſhall be 
* choſen to make the view of armour: and they 
„ ſhall preſent defaults of armour, and of ſuits of 
<< towns, and of 11 and ſuch as lodge ſtrangers in 1 205 
« diſh towns, for whom they will not anſwer.” 13 Ed. 1. ſt. 2 
5 
And from hence lord Cole, and others, will have it, that high 
conſtables are no ancienter than this ſtatute: But Mr. Hawkins 
(agreeably with Lambard, Dalton, and other authorities) ſays, that 
it ſeems to be the better opinion, that both conſtables of hundreds, 
which are commonly called high conſtables, and alſo conſtables of 


Antiquity of 
high conſtables. 


*397 tythings, & which are at this day comn only called peity conſta- 


bles, or tithingmen, were by the common law, and not firſt or- 
dained by the ſtatute of Wincheſter; for that ſtatute doth not ſay, 

that there ſhall be ſuch officers conſtituted, but clearly ſeems to 

| ſuppoſe that there were ſuch before the making of It. 2 Haw. 
61. 

Ta ſhort, the a of the maiter ſcems to be (hi The far 


greateſt part of the buſineſs of high conſtables, at this day, is not 


at all appropriated to them, as high conſtabies; but only as officers 
to execute the precepts of the juſtices of the peace, which any other 
perſon may do as well as they. The original and proper authority 
of an high conſtable, as ſuch, ſeems to be the very ſame and no 
other, within his hundred, as that of the pett conſtable within 
bis vill; and therein, moſt probably, he is coeval with the petty 
conſtable. The other uſual branches of his office, ſuch as the ſur- 
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veying of bridges, the iſſuing precepts concerning the appointin 
of overſeers of the poor, ſurveyors of the highways, aſſeſſors an 
collectors of the land tax and window duties, and in like manner 
the viewing of armour by the above mentioned ſtatute, are in him, 
not of neceſſity, but as matter of convenience, and it is diſcretio- 
nary in the juſtices whom they will appoint to be their officers in 
theſe caſes 3 others have been ſuperadded to their office, for the like 
reaſon of convenience, by ſundry acts of parliament, ſuch as the 
iſſuing precepts for the licenſing of alchouſes, for levying county 
rates, and for returning liſts of jurors; for that one perſon can do 
all the ſame much eaſier and cheaper than fo many different per- 
ſons. eee e £30 | 2 bs 5 


Il Who flall be a conflable. 


1. It hath been ſaid, that a cuſtom in a town, Wamen. 
that the inhabitants ſhall ſerve the office of conſta- _ 8 
ble by turns, according to the ſituation of their ſeveral houſes, is 
not good; for that, by ſuch a courſe, it may come to a woman's | 
turn to be a conſtable, as inhabitant of one of thoſe houſes; yet 
we find fuch cuſtoms allowed to be good in later books; and it ſeems, _ 
that the conſequence of the reaſoning above mentioned may well 
be denicd, fince a woman in ſuch caſe may procure another to 
ſerve for her. 2 Haw. 63. 4 "vhs | 
2. Alfo it ſeems, that a practiſing phyſician, Phyſicians. 
being choſen conſtable in purſuance of ſuch cuſ- | 
tom, has no remedy for his diſcharge ; for that there are no prece - 
dents of this kind, and his calling is private. 2 Haw. 63. - g -" 
But by the 32 H. 8. c. 40. The preſident, commons, and 39 5 ; 
2 of the faculty of phyſick in London, ſhall not be choſen con- 
ables. Set. „ FR 8585 
3. And by the 5 H. 8. c. 6. and 18 G. 2. c. 15. Surgeont. 
Surgeons in London ſhall be freed and exempted  _ 
from the office of conſtable. Oo PO To 5 
In the caſe of K. and Pond, M. 5 G. On an indictment againſt 
Pond, a ſurgeon, for refuſing to be conſtable, it was moved to the 
attorney general that a noli proſequi might be granted, for that by 
the 5 H. 8. c. 6. (and by the 32 H. 8. c. 40. for the incorporating 
of barbers and ſurgeons, which incorporation was diſſolved by the 
above act of 18 G. 2.) all perſons of the corporation of ſurgeons 
within Londen are exempt; and tho' it hath been held that phyſi- 
cians are not exempt, yet by the equity of thoſe ſtatutes, and by 
the cuſtom of the realm, all ſurgeons have been allowed the ſame 
privilege: and therefore a noli preſegui was allowed, unleſs cauſe 
ſhewn. And no cauſe was ſhewed, the reporter ſays, that ever he 
heard of. Comyns, 312. e N wb 
Vor. I. e 4. By 


CONTFHFLE 


 Apothecaries. 


country who have ſerved ſeven years apprenticeſhip, ſhall be ex- 


4. By the 6 & 7 W. c. 4. Apothecaries i in Lo. 
don, within ſeven miles thereof, being free of the 
company of apothecaries; and alſo thoſe in the 


empted from the office of conſtable. 


Artornies. 


5. Alſo it ſeems certain, that if a ſworn attorney, 
or other officer, of the courts at Weſtminſter, be 
choſen into this office, he may have a writ of pri- 


vilege for his diſcharge, by reaſon of his neceſſary attendance in 
thoſe courts: and it hath been reſolved, that ſuch officers ſhall have 
this privilege, not only where there 1s no ſpecial cuſtom concernin 

the election of conſtables, but alſo where they are choſen by a par- 
ticular cuſtom, in reſpeA of their eſtates, or otherwiſe ; for that 
no ſuch cuſtom ſhall be intended to be more ancient than the uſages 


03. 


Bare flers at 
law, fervants to 
members of par- 
liament. 


Aldermen of 
London. 


Captain by 
the guards. 


of thoſe courts, and therefore ſhall give way to them. 2 Haw, 


6. And upon the like reaſons, it is taken for 


granted, that practiſing barriſters at law, and the 


ſervants of members of parliament, have the ſame 


privilege ; but there ſeem to have been no reſolu- 
lutions to this purpoſe. 2 Haw. 63. 


7. Alſo it hath been reſolved, that an alderman 


of London, for the like reaſons, is not pompeliable 
to be a conſtable. 2 Haw. 63. 


8. But it hath been holden, that a captain of the 


king s guards, being preſented to ſerve as conſtable, 


in purſuance * of a cuſtom in reſpe& of his lands 


399 in a town, cannot claim this privilege; for that notwithſtanding 
he is bound by his office to perſonal attendance on the king's perſon, 
yet ſuch office being of late inſtitution, ſhall not prevail againſt an 


ancient cuſtom. 


Militia man. 


2 G. 3. c. 20. ſ. 76, 
Where there- | 


«re others ſuffi- 


cc nt. 


2 Haw. 63. 

9. But a perſon ſerving for himſelf as a private 
man in the militia, ſhall during the time of ſuck 
ſervice be exempted from the office of conſtable. 


10. Yet if ſuch an aller as before wemioged: 
or a gentleman of quality who hath no ſuch office, 
or a practiſing phyſician, be choſen conſtable of a 


town, which hath ſufficient perſons beſides to exe- 
cute this office, and no ſpecial cuſtom concerning 


it; perhaps he may be relieved by the king's bench: but it ſeems 

that even a cuſtom cannot exempt fitting perſons from ſerving the 
office of conſtable, where there are not ſufficient beſides them to 

execute it. But theſe points ſeem not to be ſettled. 2 Haw. 63. 


Diſje nting 


teechers. 


I. By the 1 W. c. 18.1. 11. Every teacher 


or preacher in holy orders, or pretended holy or- 


dci, in a congregation tolerated by law, ſhall 
fram 


0 
{ 
! 
c 
| 


CONSTABLE. 


from the time of his ſubſcription and taking the EY is exempt- 
ed from the office of conſtable. 
12. And by 10 & 11 W. c. 23. ſ. 2, 3. The e ert 
proſecutor of a felon to conviction, or perſon to of felons. 
whom he ſhall aſſign the certificate thereof, ſhall be : 
diſcharged from the office of conſtable. 
13. Inaſmuch as the office of a conſtable is Whether be 
wholly miniſterial, and no way judicial, it ſeems may appoint a 
that he may appoint a deputy to execute a war- deputy. 
rant directed to him, when by reaſon of ſickneſs, 


| abſence, or otherwiſe, he cannot do it himſelf ; yet it doth not 


ſeem to be ſettled, that a conſtable can make a deputy, without 
ſome ſpecial cauſe. 2 Haw. 62. | 
In the cafe of Medburſt and Waite, M. 2 G. 3. The high con- 


ſtable appointed a deputy to billet ſoldiers under the mutiny act: 

This appointment was by parol only, and the deputy was not 
ſworn. By lord Mansfield and the court: The high conſtable had 
power by the act to billet ſoldiers; and he may appoint a deputy to 
this particular miniſterial aa. This is a miniſterial (not a judicial) 


act: And a conſtable may appoint a deputy to do miniſterial acts. 
Burr. Mansf. 1259. 
And the ſuperior muſt be anſwerable for his deputy, upon any 


miſcarriage 3 unleſs the deputy is duly allowed and ſworn; for then 
*400 


he is conſtable. Wood, b. 1. c. 7. 

* 14. And by 1 W. c. 18. ſ. 7. If any perſon Diſſenters 
diſſenting from the church of England, ſhall be appointing a . 
{worn conſtable, and ſhall 8 to take upon Ae. 
him the office, in regard of the oaths, or an 
other matter required to be done in reſpect of ſuch office; he may 
execute it by a ſufficient deputy by him to be provided, to be al- 


lowed by ſuch perſons, and in ſuch manner, as ſuch officer ſhould # 


have been allowed. 


III. Hor choſen and ſworn. . 5 


'# 


r. It math, regularly, that the 1 conſta- By ben ts 


ble ought to be choſen in the leet ; and the high be cheſen. 
conſtable (properly ſo called) in the torn, which is 

the general Jeet of the whole hundred: and if there be no leet, then 
that the petty conſtable ought to be choſen alſo in the torn. 


But whether they are to be choſen and appointed by the ſuitors in 
the reſpective courts, or by the lord or his ſteward in the leet, and 


the ſheriff in his torn, ſeemeth not clearly determined. 2 Haw. 
62. 

2. But bs which of them ſoever they ſhall be By whom 19 
choſen and appointed, it ſcemeth clear, that they bz feoorn. 

| „%%§” -< - UE) 


are to be ſworn and placed in their office, by the lord or his flew. 


ard, or by the ſheriff reſpectively, as being judge of the court. 2 F 
Flaw. 62. by | i 
i, 3. Ali it ſeems certain, that a cuſtom for chuſ- I 
Cuſtem ef ing a conſtable either way is good; and it ſeems to b 
chuſing. have been the opinion of the makers of the act of J 
13 & 14 C. 2. hereafter following, that the lords 
of the courts leet have this power of common right, and conſe- 0 
quently the ſheriff in his torn, where there is no court leet. 2 0 
Anciently the practice was, that in every hundred where there c 
was a feudal lord, the conſtables were ſworn in and admitted by n 
the lord or his ſteward in his leet 3 but where there was no ſuch 5 
feudal lord, the ſheriff in his torn had the ſwearing and placing t. 
of them in: alſo if there was no feudal lord of the hundred, an an- * 
nual officer was choſen, who was to preſide over the whole hun- c 
dred, who was called the high conſtable; but if the hundred was te 
feudal, as it often anciently was, then ſuch lord of the hundred * 


adminiſtered the office himſelf. 1 Bac. Mr. Conſt. A. 
4. But now the uſual manner is, that the high 
Cbuſing bigh conſtables of hundreds be choſen either at the ſeſ- 
eonflables. ſions, or by the greater number of the juſtices of 
„ the diviſion; and likewiſe that they be ſworn at 
401 ſeſſions, or by warrant from * the ſeſſions; which courſe hath 


* 135 _ often allowed and commended by the juſtices of aſſize. Dalt. c 

| 884. oral aeanonder ook on neon do barks conc 8 
| And the reaſon thereof may be this, as hath been intimated above; 

| namely, that their office at preſent doth not ſo much confiſt in exe- p 

euting the office of high conſtable as ſuch, as in executing the juſ- b 

| tices precepts, which they may do for the moſt part, whether they f. 

de indeed high conſtables or not. e ir ao 4 t! 

1 5 . And moreover, every petty conſtable, being 0 

PFelty conſta- a principal peace officer, and it being neceſſary for 8 

bles apfoinied the preſervation of the peace, that every vill 0 

by juſtices of the ſhould be furniſhed with one; the juſtices of the V 

peace. peace have ever ſince the inſtitution of their of- tl 

1 75 fice, taken upon them as conſervators of the peace, tl 

not only to ſwear the petty conſtables, which have been choſen at a 

Aa torn or leet, but alſo to nominate and ſwear thoſe who have not I 

been choſen at any ſuch court, on the neglect of the ſheriffs or 1 

lords to hold their courts, or to take care that ſuch officers are ap- * 

pointed in them. And this power of juſtices of the peace having tl 

deen confirmed by the uninterrupted uſage of many ages, ſhall not 2 
now be diſputed, but ſhall be preſumed to have been grounded on 

ſufficient authority. And ſome have carried this point fo far, as to fl 

allow the juſtices at their ſeſſions, to ſwear one who was choſen at : 


the lect, and unduly rejected by the ſteward, who had ſworn ano- 
ther in his place. 2 Haw. 66. 1 
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And in the caſe of K. and Dr. Franchard, H. 14 G. 2. Dr. 
Franchard was choſen conſtable of Milborne Port at the leet, which 


immediately adjourned ; and he was afterwards ſworn in by a ſingle 


| juſtice of the peace: And upon motion for an information as not 
being duly ſworn, the court held this to be a good ſwearing. Str. 


1149. 5 | | | | 

L M. 21 C. 2. The juſtices of the county MWhere no 
of Northampton, at their general ſeſſions choſe a conſtable bath 
conſtable for Holmby; and for not coming in to been before. 
take the oath, proceeded againſt him. Which pro- _ 


ceedings being removed by certiorari into the king's bench, it was 


moved on affidavits that there had not been a conſtable there for 
50 years before, that he might be diſcharged ; alledging likewiſe, 
that Holmby was a privileged place, and that all the inhabitants 


were the duke of York's tenants : But the court held, that they 


could not diſcharge. him on motion, and ſaid, that they muſt de- 


termine the matter by action of falſe impriſonment, or ſome other 


way ; and inclined ftrongly that he could not any way be diſcharg- 


ed: For, by the court, tho' originally conſtables were choſen in 


leets, yet the conſtable being an officer whoſe duty it is to keep the *402 


* peace, the juſtices may chuſe him in caſes of neceſſity ; as in the 


hamlets about the tower, the juſtices, by reaſon of the increaſe of 


buildings, where there was formerly but one conſtable, did chuſe 


five; and it was ruled they might do ſo; and they ſeemed to in- 
cline, that tho? formerly there had been none, yet they might chuſe 


one if they ſhould think it convenient. 1 Bac. Abr. Conſt. A. 
7. However, it is certain, that juſtices of the 


peace had power to nominate and ſwear conſta= Where the 


bles, on the default of the torn or leet, before the et ſball make 
ſtatute of 13 & 14 C. 2. c. 12. and therefore, that default. 
they have ſuch authority in ſome caſes not menti- 


oned in that ſtatute; which enacts, that if a conſtable ſhall die, or 
go out of the pariſh, any two juſtices may make and ſwear a new 
one, until the lord ſhall hold a leet, or till the next quarter ſeſſions, 


who ſhall approve of the officer ſo made and ſworn, or appoint ano- 


ther: and if any officer ſhall continue above a year in his office, 


the juſtices in their quarter ſeſſions may diſcharge him, and put in 


another till the lord ſhall hold a court as aforeſaid. 2 Haw. 65. 
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8. And it ſeems to be clear at this day, that the Mandamus 


king's bench hath power by mandamus to compel 7o compel the 
the court or judge to ſwear a conſtable duly choſen. ſwearing @ con- 


2 Haw. 65. : | able. 
9. Conſtables lawfully choſen, if they ſhall re- pan 
fuſe to be ſworn, a juſtice of the peace may bind Conflable re- 

them over to the aſſizes or ſeſſions (there to be in- fuſing to be 


diced.) Dal. c. 28. ſworn. 


10. But 


O Lo& 


10. But it ſeemeth that the ſheriff, or ſteward of 
How puniſb- the lect, cannot lawfully commit them for ſuch re- 


ed. fuſal, without more; but it is ſaid, that if the fe 
party be preſent in the court, he may be fined ; Cc 
and that if he be abſent, and have a certain time and place a 2 
pointed him by the ſheriffor ſteward, for the taking of the oath be- P 
fore a juſtice of the peace, and have alſo expreſs notice of ſuch ap- oi 
pointment, and be preſented at the next court, for having refuſed - 
to take it accordingly, he may be amerced: allo it ſeems, that in ſi 
either caſe he may be indicted (A) either at the aſſizes or ſeſſions, " 
And it is adviſcable in all pleadings, in any aCQtion concerning ſuch 
a fine or amerciament, and in all inditments for ſuch refuſal, ef. 1 
pecially and ex preſsly to ſet forth the manner of every ſuch election, 
appointment, notice, and refuſal, and be fore whom the court was 3 
holden : and it hath been adjudged, that it is inſufficient to fay in i 
general, that the party was duly elected, or lawfully ele & ed, or a 
that he had notice, without ſetting forth the ſpecial circumſtances IM * 
thereof. Alſo it is ſaid to have been adjudged, that an indictment h 
for not finding a ſufficient perſon to ſerve the office of conſtable, 
240g without * ſhewing that the party refuſed to ſerve it hiniſelf, is in- J 
| ” ſufficient. 2 Haw. 64. F oo ES 
I 11. There is a long form of conſtable's oath, 
Conſtable's in Dalton, which is adopted by Mr. Barlo, ex- 
oath. preſſing his duty in many inſtances; but as that 
15 form nevertheleſs doth not contain the hundredth 
part of the conſtable's duty, nor indeed the moſt material inſtances 
of it, it may be more eligible (as no pa'ticular form is directed by 1 
any ſtatute) to ſwear him (B) to the due execution of his office in 
general, than to deſcend to thoſe particulars ; leſt by mentioning | 
ſome parts of his duty, and not others, he may be induced to think, 2 
that thoſe others are not ſo neceſſary. | GO Oe 2 
= | 12. By the 1 G. ft. 2. c. 13. High conſtables V 
 Oaths of al- are to take the oaths of allegiance, ſupremacy, and e 
JL-giance and abjuration, as other perſons who qualify for offices; 0 
ſupremacy. but they are not within the ſtatute of the 25. C. 
8 2. c. 2. as to receiving the ſacrament, and ſub- 
{cribing the declaration againſt tranſubſtantiation ; and petty con- 
ſtables are cxempted both from the one and from the other. 
II. His power as a conſervator of the peace. 
| 5 ; 
Conſtable = 1. Every high and petty conſtable are by the 
conſer vator of common law confervators of the peace. 2 Haw. 


the peace. 33. - Crom. 6. Dall. c. 1. 


2. And 


ho + a” gn. 4 - 
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CONSTABLE : 


2. And therefore if any man ſhall make an af- ES 
fray or aſſault upon another in the preſence of the May commit 
conſtable, or ſhall threaten to kill, beat, or hurt fer an affray 
another,, or ſhall be in a fury ready to break the in bis Preſents» 
peace; the conſtable may commit him to the ſtocks, 
or other ſafe cuſtody for the preſent, and after may carry him before 
a juſtice, or to gaol, until he ſhall find ſurety for the peace, Which 
ſurety the conſtable himſelf may alſo take by obligation, to be ſealed 
and delivered to the king's uſe; and if the party will not find ſurety 
to the e he _ e the party as he ſhall do it. 
Dalt. 

4 But 2 may not require ſurety of the peace , But not agen 
unleſs the offence: be upon his own view, and not be i- en 
if it be committed out of his ſight; for he cannot 
take any man's oath that he is ; afraid of death, becauſe he is not 


| judge of record; which is the-reaſon that an obligation taken by 


him ſhall be in his own name, and not in the king's name; and the 


ſame ſhall be certified i in the deo the Peace. * e 37 55 
376. : $50 


. 7. His duty 0 as 4 | ſubordinate offce 1 juſtice / the race. 40% 


oy hath always been 3 that the conſtable . | 
is the proper officer to a juſtice of the peace, and Subordinate 
bound to execute his warrants ; and therefore it fe tbe juſtices 
hath been reſolved, that where a ſtatute authorizes of the peace. 
a juſtice of the peace to convict a man of a crime, | 
and to levy the penalty by warrant of diſtreſs, without ſaying to 
whom ſuch warrant ſhall be directed, or by whom it ſhall be execut- 
ed, the conſtable is the proper officer to ſerve ſuch warrant, We in- 
diQable for * it. 2 Haw. 262. 


V. J. — indemnity and protedtion iq his office. - 


1. If an aQion is brought againſt: a conſtable for | Double . 
any thing done by virtue of his office; he, and 
alſo all others which in his aid, or by his command, ſhall do a thing 
concerning his office, may plead the general iſſue, and give the 
ſpecial matter in evidence, and if he recovers, he ſhall have double 
coſts. 7 J. c. 

2. And ſuch. aQion ſhall be laid in the county Proper ccur- 
27 the fact was committed, and not einne ty. 
21 J. c. 12. 


3. Formerty 
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| 3- Formerly the conſtable was bound to take 
No aftion if notice of the juriſdiction of the juſtice : inſo- 


he delivers a much that if the juſtice iſſued a warrant in any 
copy of the war- matter wherein he had no juriſdiction, the conſta- 
a. ble was puniſhable for the execution of it : but 


now, by the ſtatute of 24 G. 2. c. 44. it is enaQted 
= That no action ſhall be brought againſt any conſtable, or other 
3 Perſon acting by his order, and in his aid, for any thing done in 
| obedience to the warrant of a juſtice of the peace, until demand 
| hath been made, or left at the uſual place of his abode, by the party, 
or by his attorney, in writing, ſigned by the partydemanding the ſame, 
of the peruſal and copy of ſuch warrant, and the ſame hath been 
. refuſed or neglected for ſix days after ſuch demand: and if aſter com- 
4 pliance therewith, any ſuch action ſhall be brought, without making 
| the juſtice who ſigned ſuch warrant defendant, on producing and 
proving ſuch warrant at the trial, the jury ſhall give their verdict 
for the defendant, notwithſtanding any defect of juriſdiction in the 
Juſtice. And if ſuch action be brought jointly againſt the juſtice and 
conſtable ; on proof of ſuch warrant, the juſtice ſhall find for the 
conſtable, notwithſtanding ſuch defect of juriſdiction as aforeſaid; 
*40 5 and if the verdict be given againſt “ the juſtice, the plaintiff ſhall re- 
cover his coſts againſt him, to be taxed in ſuch manner by the pro- 
per officer, as to include ſuch coſts as the plaintiff is liable to pay to 
ſuch defendant, for whom ſuch verdict ſhall be found as atoreind. | 
f. 6. | 

Note; By this it ſeemeth, chat the conflable ought not to return 
the warrant to the juſtice, but to keep it for his own juſtification ; 
for he cannot grant te the party the peruſal of the warrant, unleſs 
he hath it: but he muſt e to the juſtice what he hath done in 

the execution thereof. c 
4. And no action ſhall be brought againſt any 


= ation Out. conſtable, but within fix months after the act com- 
within fix mitted. 24 G. 2. c. 44. . 8. 


- Conſtable af- 5 Andif the conllable i is aNaulted i in the execu- 
faulted need not tion of his office, he need not go back to the wall, 
go back to the as private perſons ought to do: and if in the ſtriv- 
wall. ing together, the conſtable kills the aſſailant, it is 
no felony; but if the conſtable is killed. it ſhall be 
conſtrued premeditated murder. Hale s Pl. 37- 1 H. H. 457. 


75 IL Cl oncerning the expences of hs office : 


Charges of "3 By the 27 G. 2. c. 20. The alle exe- 
making diftreſs. cuting a juſtice's warrant, for levying a penalty, or 
other ſum of money directed by an ad of parlia- 

ment, by diſtreſs, may deduẽt his own reaſonable charges of taking, 
keepings 


to bear the charges of himſelf and of thoſe who convey him tothe gaol 


CONT 1 I I . 


keeping, and ſelling the goods diſtrained; returning the overplus 


on demand, after ſuch penalty or ſum of money and charges dedut- 
2. A perſon committed to gaol, for any miſde- Charges of 
meanor, ſhall bear his own charges (if able) for conveying an 
conveying or ſending him to the ſaid gaol, and the offender to gael. 
charges of thoſe that guard him thither; and if he 
ſhall refuſe at the time of commitment to defray the fame, or thall + 
not then pay the ſame, the juſtice committing him, ſhall by warrant 
to the high or petty conſtable where the perſon ſhall inhabit, or from 
whence he ſhall be committed, or where he ſhall have any goods 


within the county, order ſo much to be fold thereof, as by his diſ- 


cretion ſhall ſatisfy the ſame ; the appraiſement to be made by four 
honeſt inhabitants. 3 J. c. 10. ſ. 1. | „„ 

And if he have not money nor goods within the county, ſufficient 
or houſe of correctiqn, the conſtable may make application to a juſ-— 
tice, who may upon oath “ examine into and aſcertain the reaſona- * 406 
ble expences, and ſhall by his warrant (without fee) order the trea- 
ſurer to pay the ſame ; except in Midaleſex, where the ſame ſhall be 
paid by the overſeers of the pariſh where the perſon was apprehended. 
. „ „%% ͤ .]: 8 es 
3. And hy the 18 G. 3. c. 19. Whereas con- Charges in 
ſtables, head boroughs, and tithingmen, are or the buſineſe of 


may be at great charge in doing the buſineſs of their be pariſh. 


pariſh, townſhip, or place, and in many caſes ae 
not ſufficiently indemnified by law; it is therefore enacted, that 
every conſtable or other ſuch officer ſhall every three months, and 
within 14 days after he ſhall go out of his office, deliver to the 
overſeers a juſt account in writing, fairly entered in a book to be 


kept for that purpoſe, and ſigned by him, of all ſums ſo by him 


expended on account of the ſaid pariſn, townſhip, or place, in all 
caſes not hitherto provided for by law, and alſo of all ſums received 
by him on the account of the ſaid pariſh, townſhip, or place; and 
the overſeers ſhall, within the next 14 days after the account hall 
be ſo delivered, lay the ſame before the inhabitants, and if approv- 
ed by the majority of them, the overſeers ſhall pay out of the poor 


rate ſuch ſum as ſhall appear to be due on the ſaid. account: But if 


the aecount, or any part thereof, ſhall be diſallowed, the overſeers 
ſhall deliver back to the conſtable or other officer ſuch book of ac- 
counts; who may then produce the ſaid book to a juſtice, giving 
reaſonable notice thereof to the overſcer; which bet ſhall exa- 
mine the ſame, and hear and determine any objection that ſhall he 
made to the account, and ſeitle the ſum which ſhall appear to him 
to be due, and enter the ſame in the account, and fign his name 
thereto ; and thc overſeers ſhall pay the ſame accordin:ly. ſ. 4. 
Provided, that if the overfeer ſhall find that the pariſh, townſhip, 
or place is aggrieved by any thing done or omitted by the ſaid con- 
Vol. I. — — ON + ſtable 
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able or other officer, or by the juſtice ; or ſhall have any material 
objection to the account, or to ſuch determination as atoreſaid 
he may, giving reaſonable notice to the ſaid juſtice, conſtable, or 
other officer, appeal to the next general or quarter ſeſſions for the 
county or liberty where ſuch pariſh, townſhip, or place lies; who 
ſhall hear and finally determine the ſame : But if it ſhall appear 
to the juſtices that reaſonable notice was not given, they fhall ad- 
journ the appeal to the next quarter ſeſſions. And the juſtices may 
order to the party for whom the appeal ſhall be determined reaſona- 
ble coſts, in like manner as concerning ſettlements by the 8 & 9 
* c. 30.— Provided, * that in corporations which have not four jul- 
*407 tices, the overſeer _ appeal, if he mares tit, to the ſeſſions of 
the county. ſ. 5, 6. 

And the juſtices in ſeſſions may from time to time lay down or 
alter ſuch rules and regulations as to any coſts or charges to be al- 
lowed to any perſon by virtue of this act, as to them ſhall ſeem juſt : 
which rules and regulations, having received the approbation and 
ſignature of one or more of the judges of aſſize, ſhall be binding, 
and not other wife, on all perſons whatſoever. ſ. 9. 


a! 
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III. Concerning his account and removal from his office. 


Account. 1. The high conſtables ſhall at the general or 
quarter ſeſſions, if thereunto required, account for 
the general county rate by them received; on pain of being com- 
mitted to gaol until they ſhall account; and ſhall pay over the mo- 
ney in their hands, according to the order of the ſaid court, on 
the like pain: And all their accounts and vouchers ſhall, after hav- 
ing been paſſed at the ſaid ſeſſions, be depoſited with the clerk of the 
peace, to be kept amonꝑſt the records, and inſpected by any juſtice 
without fee. 12 G. 2. c. 29. ſ. 8. 
2. And in ſuch manner as conſtables are to be 
Renal. choſen, in the ſame manner, and by the like au- 
thority, are they to be removed; ſo as if there 
ſhall be cauſe to remove and put an high conſtable from his place, 
it hath not been thought fit, that any one or two juſtices ſhould do 
it upon their diſcretion, but that it ſhould be done by the greater 
part of the juſtices of that diviſion, and that for ſome juſt cauſe ; or 
elſe that it be done at the ſeſſions. Dale. c. 28. 1 
And it ſeems clear, that the ſheriff or ſteward of the leet, having! 
power to place a conſtable in his office, have by conſequence a power 
of removing him. 2 Haw. 63. 
And alſo the juſtices of the peace have alſo uſed, for good cauſe, 
to diſplace all ſuch conſtables as have been choſen and [worn by 
them. 2 Haw. 65. 


And 


CONST £1. 


And by the 13 & 14 C. 2. c. 12. If a conſtable ſhall continue 
above a year in his office, the ſeſſions may diſcharge him, and put 
another in his place, till the lord ſhall hold a leet. ſ. 115. 

And it the court, or other judge, ſhall refuſe to diſcharge a con- 
ſtable, the king's bench may compel them by mandamus. 2 Haro. 


4 A. Indietment for not taking the office. 408 
i 1 is Jurors of our lord the king upon their oath preſent, that A. O. 
of I te of I th: townſhip of — in the ſaid county, 
WE j-oman, on tbe —— day of — in the — year of 
or bereign of — — and long before, and always after until the day of 
1- Wh -&: referring of this indiclment, was and is an inhabitant and reſiding 
t: viebin the townſhip of —— aforeſaid, in the county aforeſaid, and 
1d an able perſon to ſerve the office of conſtable for the ſaid townſhip 3 and be 
g, De ſaid A. O. on the ſaid —— day of ———— in tbe year afore-= 
(ſaid, in the townſhip aforeſaid, at the court leet of A. L. lord of the na- 
nor of — — aforeſaid, bolden before A. S. gentleman, ſtezward of 
the ſaid court, by the ſuitors of the ſaid court, was elected and cboſeũ, 


according to the ancient cuſtom of chuſing conſtables for the ſaid townſbip, 
or one year from thence next following, to do and execute all and ſingu- 
lar thoſe things which belong to the office of conſtable; [or otherwiſe 
as the cuſtom ſhall be for chuſing conſtables:] and that the ſaid A. 


0 O. afterwards, to wit, on the ——— day of = in the year afore- _ 
n. aid, at the townſhip of - aforeſaid, had due notice given to him by 


A. B. bailiff of the aforeſaid manor, of bis being ſo elected and choſen 
onſtable as aforeſaid, and then and there was by him the ſaid A. B. re- 
Wired to appear before J. P. eſquire, then and yet one of bis majeſty's juſ= 
ces aſſigned to keep the peace within the ſaid county, and alſo to bear and 

z termine divers felonies, treſpaſſes, and other miſdemeanors in the ſaid 

ounty committed, on the ſaid — day of in the year afore- 
d, to take his oath for the due executing the ſaid office of conſtable for 
be ſame townſhip, according to the duty of that office ; nevertheleſs the 
4id A. O. bis duty in that behalf not regarding, but contriving and in- 
ending wholly to neglect to ſerve the ſaid office of conſtable, after be 


2 ſaid A. O. was ſo elected and choſen into the ſaid office as aforeſaid, 4 

| do FE 19 | oe jal 5g 
ter g vit, on the ſaid ———— day of —— in the year aforeſaid, N 
of 4 continualih afterwards until the day of taking this 2 1 
: be townſhip aforeſaid, in the county afereſaid, unlawfully and contemp= 


rely did refuſe, and ſti'l doth refuſe, to take bis ſaid cath for the due 
xecuting the ſaid office of conſtable, aud in any wiſe to execute the ſame 
nice, to the great hindrance of juſtice, in contempt of our ſaid lord the 
ing, and 10 the evil examtle of all others in the like caſe effending, and 
gent tbe peace of our ſuid lord the king. 


yz B. Conſtable's 


* 


4 
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B. Conſtable's oath. 


1 ſhall well and truly ſerve our ſovercign lord the king, [and the 
$09 lord of this leet, if ſworn in a court“ leet] in the office of conjta- 
Ble, for the townſbiþ , far the year enſuing, according to the beſt 

of your ſkill and knowleage : So belp you Cod. e 


CONFPICTION 


; rr power of a juſtice of the peace is in reſtraint of the com- 
mon law, and in abundance of inſtances is a tacit re- 


; and the 


'Thi 


the 
2 2 


55: 


eONPICTION. 


The difficulty of drawing up a conviction in due form, hath in- 
duced the legiſſature to inſtitute a more apt and compendious me- 
thod ip divers inſtances ; and it were to be wiſhed, in eaſe of the juſ- 
tices, that this proviſion might be made more general. Theſe 
ſummary forms of convictions, which are ſpecially directed by act , 
of parliament, “ are interſperſed throughout this book under the ti- 
tles to which they do reſpectively belong. 

Other fo. ms of convictions, which are left at large according to 
the eourſe of the common law (having no preſcriptive form of 
words directed by any act of parliament) are likewiſe drawn forth 
at length under divers titles; particularly, concerning ſuch matters 

as have been often controverted in the courts above, occaſioned ei- 
ther by the largeneſs of the penalties, or ſometimes by the great- 
neſs of the offenders; as in caſes of riots, for cible entries, game 


deſtroying, and ſuch like. 
It remaineth, under this title, to inſert one obneral precedent « ot 


form of conviction for the whole 3. which may be to the ee fol - 
lowing : 


General form of conviction. 


— in the — year of the reign of 
by 1 grace of Hod, of Great Britain, France and Ireland, 


be. fender 5 the fuith, and fo forth, at — in the county of 
aforeſaid, A. I. of cometh befare me I. P. eſquire, 
one of the Juſtices of our ſaid lord the king, aſſigned to keep the peace of 


our ſaid lord the king in the ſaid county, and al,o ta hear and determine 


divers felonies, treſpaſſes, and other miſd-meanors in the ſaid county com- 
mitted, [refiling near to the place where the offence herein after menti- 
oned was commetied 3 3 or as the ſtatute requires] and giveth me the ſaid 


Mice to underſtand and be informed, that one A. O. f in the 
Jaid county, Jeaman, on the day — now laft paſt, 


4. ii the ſaid county, did | here ſet forth the fact, in the 


words of the ſtatute as near as may be] againſt the form of the flatute 


* 410 


Weſtmorland. | E it renembred, that on . —— day of 


in fuck caſe made and provided : and. afterwards, ufon the aforeſoid 5 


— day of — — in the year aforeſaid, at afore- 
fail, in the county aſare aid, be the ſaid A. O. after bong duly fummen- 
ed in this behalf before me, the juſtice aforeſaid, appeareth and is preſent, 
in order to make his defence againſt the ſaid charge contained in the ſaid 
information, and having beard the ſame, be the ſaid A. C. is aſked by me 
the ſaid juſtice, if be can ſay any thing fer bimjelf, why he the ſaid A. O. 
ſhould not be convicted of the premiſſes abo ve charged upon bim in form 
| #foreſaid ; who pleadeth tbat be is nat guilty of the ſaid offence. Neuer- 
5 on the —— day of 
4 = afereſaid, in the county afereſaid, one credible witneſs, to 
| wit, 


aforeſaid, in the year afar:ſaid, 


CONPI CTIO N. 


wit, A. W. of ———— yeomen, 55 before me the j ice afere. 
ſaid, and before me the ſame juſtice ufon his oath on the holy goſpel to hin 


411 * then and there by me the juſtice aforeſaid adminiflered, depoſeth, ſwear 


eth, and on his oath aforeſaid affirmeth and faith, t that the aforeſaid A. 
O. on the ———— day of —- afereſaid, in the year afereſaid, at 
er ed in "the county aforeſaid, did [here again ſet forth 

the fact, or {o much thereof as is ſufficient to convia the, offender. 
And thereupon tb aforeſaid A. O. the day of aforeſaid, 
in the year aforeſaid, before me the juſtice aforeſaid, by the oath of one 
credible witneſs aforefaid, according ts the form of the ſtatute aforefaid 

1 corvifted s and for bis offcnce afcrejaid hath forfeited the ſum o 

of lawful money of Great Britatn, 20 be diſtributed as the ſtatute afere- 


faid doth direct. In witneſs whereof, I the ſail juſtice to this prjent | 


record of the conviction as aforeſaid, have fet my hand and ſeal at 
afer:ſaid, in the county aforeſaid, the day and year firſt above-writtcn 
If he confeſſes the fact then ſay,- And becauſe the ſaid A. 0. 

bath nothing to ſay, nor can ſay any thing in his own defence touching and 

concerning the fremiſſes aforeſaid, but doth of his own accord freely and 


voluntarily acknowledge and confeſs all and ſingular the ſaid fremiſjes to be 


true, in manner and form as the ſame are charged upon bim in the ſaid 


information and becauſe all and fingulcr the f remiſſes being heard ard 


fully underſtood by me the ſaid juſtice, it manifeſtly appears to me « 


Or, it the party hath been ſummoned, and doth not appear, then : 


ſay,  Whereupsn, on the ſaid day of | in the 


year aforeſaid,” at eforeſeid, in the county aforeſaid, he the 
faid A. G. was duly jummoned in this behalf, to appear before me, in or- 


5 der to make his defence againſt the ſaid . contained in the ſaid infor- 


mation, but the ſaid A. O. doth neglect to appear before me, and doth 


not appear, nor make any defence againſt the ſaid charge as aforeſaid : 


Therefore I the ſaid juſtice, on the ſaid — Yay of — 


in the year aforeſaid, at — aforeſaid, in the county ofireſaid, 


do proceed ta examine into the truth of the ſaid complaint; And A. W. 


of — — a credible ⁊uii neſs cometh bejore me the Juſtice aforeſaid, 
and before me the ſame juſtice upon bis cath, 


Cemeth before me] A conviction 8 — to be in the preſent 


tenſe, and not in the time paſt. L. Rogm: 376. Str. 608. Ro- 


b:rts's caie. 


And giveth me to ur frond and be informed] A conyiftion ought 


to be on an information or complaint precedent. M. 1 . K. and 
Fuller. IL. Naym. 510 


7het on A. O. of ——— in th. - ſaid county, y. oman, &c. All 485 | 


which ſubject men to new and other trials, than thoſe by which they 
ought to be tried by the common law, ought to be taken ſtrictly; 


#412 and the court of king? s bench * wili require, that it do appear upon 


the face of ſuch proceedings, that the fact was an offence within 
the act, and that the juſtices have proceeded accoidingty. M. I. 
An. K. and Chandler. 1 Salk. 578. L. a 581. ? 


* 


Therefore 


CONVICTION. 


Therefore the particular manner of the offence onght to be ſet 
forth. Thus in the caſe of ſwearing, before the legiſlature by the 
act of the 19 G. 2. had directed a ſummary form of words, for the 
conviction, it was required not only to ſet forth that the perſon had 
curſed or ſworn in general, but the particular oaths and curſes were 
to be ſet forth, that the court might judge thereupon, whether they 
were indeed oaths and curſes or not. H. 8 G. K. and Sparling. 
Str. 497. . 3 | 

And in the caſe of K. and Roberts, M. 11 E. which was a con- 


viction for {wearing 150 oaths in theſe words by Gad, and curling 
150 curſes, in theſe words God damn you, this matter was carried ſo 


far, that it was inſiſted this was not ſufficient, but that the oaths 
and curſes ought to have been ſet forth 150 times each. But the 
oaths and curſes being all only in the ſame words over again, the 
court held the con viction good. Str. 608. L. Raym. 1376. 
And it ſeemeth, that a conviction on a penal ſtatute ought ex- 
preſsly to ſhew, that the defendant is not within any of its provi- 
foes; for ſince no plea can be admitted to ſuch a conviction, and 
the defendant can have no remedy againſt it, but from an excep- 
tion to ſome defect appearing in the face of it, and all the pro- 


ceedings are in a ſummary manner, it is but reaſonable that ſuch - 
a conviction ſhould have the higheſt certainty, and ſatisfy the court, 


that the defendant had no ſuch matter in his favour, as the ſtatute 
itſelf allows him to plead. 2 Haw. 250. 


* 


C. 25. and therefore it ſhould have been ſaid, he had not been pro- 
ceeded againſt upon that act: But by the court, That coming in by 


way of proviſo, he ſhould have inſiſted on it in his defence; it ap- 
pears he was aſked what he had to ſay, and therefore we may rea- 


ſonably preſume he had no ſuch defence to make. And the convic- 
tion was confirmed. Str. 555. 


And in the caſe of K. and Bryan, M. 12 G. 2. The defendant 


was convicted on the gin act; and an exception was taken, that 


there was no averment, that it was not ſold to be uſed in medicine: 


and the caſes on the game * a@ were mentioned, where in convic- * 


tions it is neceſſary to exclude all the qualifications for killing 


game. On the other hand, it was inſiſted, that the reaſon of that 


But in the caſe of K. and Ford, T. 9 G. There was a convic- 
tion on the 3 C. c. 3. for keeping an alehouſe without licence; and 
it was objected, that in the act there was a proviſo to exempt per- 
ſons who had been puniſhed by the former law of the 5 & 6 Ed. 6. 


$13 


was, becauſe thoſe were in the enacting clauſe, whereas this about 


medicine comes in by way of proviſo, and is by way of defence to 


be ſhewn on the defendant's part: and for that purpoſe was cited, 


M. 11 G. K. and Theed; where in a conviction for obſtructing an 


exciſe officer on the 8 Ann. c. 9. it was objected, that it not being 


averred to be in the day, it ſhould have been ſhewn that there was 


a conſtable preſent, which is made neceſſary in the night: but was 


on 


held to be well, and its eing in the night ſhould have been ſhewn 


CONFYICTION. 


5 the defendant's part. And by the court, This is brought within 
the general enacting clauſe : and the true diſtinction is, where the 
extenuation comes in by way of proviſo or exception. And the 
conviction was confirmed. Str. 1101. be 
A. in the ſail county] E. 26 G. 3. K. v. Feffries. This 
was a conviction on the lottery act, 22 G. 3. c. 47. The infor- 
mation charged, that on the 1oth March 1786, Thomas Jeffries did, 
in 'Great Queen's Street, in the pariſh, &c. take and receive of 
Thomas Fackſon, 2s gd; and in conſideration thereof, did agree to 
pay to him one guinea, if No 18,433 ſhould be drawn on the 3oth 
day of drawing the lottery. The evidence was, “ That on the 
roth March laſt, Fackſon inſured perſonally with the ſaid Jeffries 
the ſaid ticket, and paid 2s 9d to receive one guinea if drawn 
blank or prize on the 3oth day of drawing.”—Erſtine objected, 
that the evidence did not prove the offence to be committed in the 
place laid in the information, which it ought to have done; for 
wherever the juriſdiction of the magiſtrates who try the offence 13 
local, the offence muſt be proved to have been committed within 
their juriſdiction. And of this opinion was the court. Conv. 
quathed. Caſ. by Durnf. and aft. 291, © 


Being duly ſummened] T. 11-G. K. and Venables. The court were 
unanimouſly of opinion, that the party ought to be heard, and for 
that purpoſe ought to be ſummoned in fact; and that if the juſtices 
proceeded againſt a perſon without ſummoning him, it would be a 
miſdemeanor in them, for which an information would lie. L. 
Raym. 1406. 5 „„ ; | 

And in the caſe of K. and Allington, H. 12 CG. On affidavit that 

no ſummons was had, the court granted an information againſt 
3 the juſtice who made the conviction. Str. 678. OM 
*414 H. 6 G. K. and Johnſon. The defendant was convicted for keep- 
ing a gun. And exception was taken, that there was not a rea- 
ſonable ſummons ; for it was made to appear the ſame day, which 
might be impoſſible upen account of the diſtance, or the fummons 
being ſerved late, and his witneſſes might not be got together on ſo 
ſhort a warning: then it was to appear at the pariſh aforeſaid, where- 
as there were two pariſhes mentioned betore; ſo the man might 
have gone to one, whilſt they were convicting him at the other. 
It was anſwered, that the defendant appeared at the time, and 
made defence; fo that cures all defects in the ſummons. And by 

the court, The anſwer is right. Str. 261. 

H. 3 G. A. and Simpſon. The defendant was convicted for deer- 
Realing 3 and the conviction ſet forth, that he had been ſummoned 
to appear before the juſtices, but it did not appear he ever was be- 
fore them. Exception was taken to this, that as no appeal lies in 
*his-caſe, the juſtices ſhould have not proceeded in the abſence of 
the party, eſpecially where it may end in a corporal puniſhment, | 

| as 


CONYFICTION. 


as it may do here for want of a diſtreſs. And at another day, on 
onſideration, Parker C. J. delivered the reſolution of the court: 
Ve are all of opinion, the offender may be convicted, without. 

ing. The ſtatute is ſilent as to the method of proceeding, 
ind the law of England, it is true, in point of natural juftice, al- 
vays requires the party charged with any offence, to be heard before 
he be condemned in judgment ; but that rule muſt have this ex- 
eption, unleſs it is through his own default; were it otherwiſe, 


CD ad 


f {every criminal might avoid conviction. Str. 444. | 

0 But, generally, it is not neceſſary to et forth the ſummons in the 
„ iclien; for although no ſummons is ſet forth, yet the court will 

e Intend one: but where a ſummons is ſet forth, and that ſummons 
Appears to be irregular, the court will quaſh the conviQtion,. there 

n eing then no room to intend any other ſummons. 11 G. A. and 
„ enables. 1 Sefſ. C. 210. L. Raym. 1405. 5 


One credible witneſs, to wit, A. W. of ——— yeoman] It is re- 
quifite to name the witneſs, that it may appear he ts not the ſame 
Perſon who was the informer; for an informer who hath a ſhare of 

he penalty, 1s never allowed to be a witneſs, unleſs in cafe where 
2 ſtatute ſhall ſpecially ſo direct it. „„ 


On his oath aforeſaid affirmeth and faith] In all convictions, being 
in the nature of judgments, the whole * evidence ought to be ſet 
forth, or at Yeaſt ſo much thereof as is ſufficient to warrant the 
onviction; that the court of king's bench may judge of the ſuf- 
ficiency thereof: but otherwiſe it is in orders which are aut hori- 
ative. And fo it was laid down in the cafe of K. and Noyd, M. 8. 
C. 2. which was thus; A motion was made to quaſh an order of 
ſeſſions, made under the ſtatute of the 1 JW. e. 21. , 6. wher 
the defendant was adjudged guilty upon full proof of the charge 


p- againſt him, and that he be diſcharged from his office of clerk of 
. he peace, upon the objection that the evidence is not ſet out: bu. 
ht was adjudged after confideration that this was an order, ang 
1s WW berefore the evidence need not be ſhewn: but that it would be 


dtherwiſe if it was a conviction. Andr. 82. Str. 996. 


ht i uaſhed, becauſe the evidence was not ſet out; it being only al- 
r. Nedged, that the offence was fully and duly-froved. Str. 919. 2 
d arnard, 16, 73. W 1 . | 


7.6 C. A. and Baker. A conviction for taking pilchards againſt 


0 

1 he form of the ſtatute, quaſned; becauſe the witneſs ſwears ge- 
r-Hoerally that the defendant is guilty , the premiſſes, and that 18 
ed NPaking upon himſelf to ſwear the law. Fr. 316. ek 

e- £. 1 C. 3. A. againſt Vipont and others. The conviction as, 
in hat the defendants, having beard the charge, (of conſpiting to ad- 


vance their wages in the woollen manufacture), and being called 


M. 5 G. 2 KH. and Theed. A conviction on the candle act was 


; 415 


; 


| 


CONYFICTION. 


gn the defendant's part. And by the court, This is brought withi 

general enacting clauſe : and the true diſtinction is, where the 
extenuation comes in by way of proviſo or Ts barons And the 
conviction was confirmed. Str. 1101. 55 


At inthe ſaid came E. 26 6. 3. K. v. Peftries. This 
was a convidiion on the lottery at, 22 G. 3. c. 47. The infor. 
mation charged, that on the 10th March 1786, Thomas Feffries did, 
in 'Great Queen's Street, in the pariſh, &c. take and receive of 
Thomas Fackſon, 2s 9d; and in conſideration thereof, did agree to 
pay to him one guinea, if No 18,433 ſhould be drawn on the 3oth 
day of drawing the lottery. The evidence was, “ That on the 
roth March laſt, Jackſon inſured perſonally with the ſaid Jeffries 
the ſaid ticket, and paid 2s 9d to receive one guinea if drawn 

blank or prize on the 3oth day of drawing.” —Erſkine objected, 
that the evidence did not prove the offence to be committed in the 
place laid in the information, which it ought to have done ; for 
wherever the juriſdiction of the magiſtrates who try the offence i; 
local, the offence muſt be proved to have been committed within 
their juriſdiction. And of this opinion was the court. Cony, 


quaſhed. Ca, by Durnf- and Zaft. 241. 


Being duly fummened] 7. 11 C. K. and 8 The court were 
| unanimouſly of opinion, that the party ought to be heard, and for 
that purpoſe ought to be ſummoned in fact; and that if the juſtices 
| proceeded againſt a perſon without ſummoning him, it would be a 
miſdemeanor in them, tor which an information would lie. L. 
| Kaym. 1406. | 

And in the caſe of K. and Allington, H. 12 G. On affidavit that 

no ſummons was had, the court granted an information againſt 
the juſtice who made the conviction. Str. 678. 
414 H. 6 G. K. and Johnſon. The defendant was convicted for keep- 
ing a gun. And exception was taken, that there was not a rea- 
ſonable ſummons ; for it was made to appear the ſame day, which 
might be impoſſible upen account of the diſtance, or the ſummons 
being ſerved late, and his witneſſes might not be got together on ſo 
_ ſhort a warning: then it was to appear 47 the parifh aforeſaid, where- 
as there were two pariſhes mentioned before; ſo the man might 
have gone to one, whilſt they were convicting him at the other. 
It was anſwered, that the defendant appeared at the time, and 
made defence; ſo that cures all defects in the ſummons. And by 
the court, The anſwer is right. Str. 261. 

H. 3 G. A. and SimpJjon. The defendant was convicted 1 deer- 
ſealing; and the conviction ſet forth, that he had been ſummoned 
to appear before the juſtices, but it did not appear he ever was be- 
fore them. Exception was taken to this, that as no appeal lies in 
this caſe, the juſtices ſhould have not proceeded in the abſence of 


the r eſpecially where it may end in a corporal puraſiurents 
as 


cod ter ton 
2s it may do here for want of a diſtreſs, And at another day, on 
conſideration, Par ter C. J. delivered the reſolution of the court : 


We are all of opinion, the offender may be convicted, without. 
appearing. The ſtatute is filent as to the method of proceeding, 


1s WWways requires the party charged with any offence, to be heard before 


and the law of England, it is true, in point of natural juſtice, al- 


r- Whe be condemned in judgment; but that rule muſt have this ex- 
d, ception, unleſs it is through his own default; were it otherwiſe, 
of every criminal might avoid conviction. Str. 44. : He 


But, generally, it is not neceſſary to ſet forth the ſummons in the 
onviction; for although no ſummons is ſet forth, yet the court will 
intend one: but where a ſummons is ſet forth, and that ſummons 
appears to be irregular, the court will quaſh the conviction, there 
being then no room to intend any other ſummons. 11 G. A. and 
Venables. 1 Seff. C. 210. L. Raym. 1405. V 


| One crolible witneſs, to wit, A. W. of ee It is re- 


s Wquifite to name the witneſs, that it may appear he is not the ſame | 

in perſon who was the informer; for an informer who hath a ſhare of | 

v. the penalty, is never allowed to be a witneſs, unleſs in cafe where | 
a ſtatute hall ſpecially ſo dirett itt. 415 

re On his oath aforeſaid affirmeth and faith] In all convictions, being 

or in the nature of judgments, the whole * evidence ought to be ſet 

es forth, or at leaſt fo much thereof as is ſufficient to warrant the 

2 WT conviction 5 that the court of king's bench may judge of the ſuf- 

,. fcieney thereof: but otherwiſe it is in orders which are authori- 
tative. And fo it was laid down in the caſe of H. and Nayd, M. 8. 

at C. 2. which was thus; A motion was made to quaſh an order of 

it ſeſſions, made under the ſtatute of the 1 V. c. 21. , 6. whereby 

| the defendant was adjudged guilty upon full proof of the charge 

p- againſt him, and that he be diſcharged from his office of clerk of 

1- the peace, upon the objection that the evidence is not fet out: but. 

h it was adjudged after conſideration that this was an order, ang 

15 therefore the evidence need not be ſhewn: but that it would be 

ſo other wiſe if it was a conviction. Andr. 82. Str. 99. 

e- M. 5 G. 2 K. and Theed. A conviction on the candle act was 

t quaſhed, becauſe the evidence was not ſet out; it being only al- 

r. ledged, that the offence was fully and duly-froved. Str. 919. 2 

4 Barnard, 16, 73- S | F 

y 7. 6 G. A. and Baker. A conviction for taking pilchards again 
the form of the ſtatute, quaſhed 5 becauſe the witneſs fwears ge- 

. ncrally that the defendant ig guilty of, the premiſſes, and that 3s 

d WH faking upon himſelf to ſwear the law. Str. 316. ot 

% E. 1 G. 3. A. againſt Vipont and others. The conviktion as, 

5 that the defendants, having beard the charge, (of conſpiting to ad- 

ff vance their wages in the woollen manufaQure), and being called 

, Verl.. 2 2 PP Ar 

is 


v 


416 


guilty. By the court: It is now fully ſettled, that upon a _convic- 


v hich /aid off. nce he was adjudged to have forfeited 1001. By the 


with regiſtering tickets without licence; and he is convicted of the 
ſeid offence, io that it does not appear of which offence he is con- 


Conv. quaſhed. Caſ. by Durnf. and Eaſt. 249. 
Hawk's. A convidtion for killing a deer -was quaſhed, becauſe it 
feiture. &rr. 858. 


the conviction not. adjudging the forfeiture, was for that reaſon, a 
well as the other above mentioned, determined to be ill; eſpecially 


CONVICTION. 


vpon by the juſtices to ſhew cauſe why they ſhould not be con. 
victed, and having nothing to ſay whereby to defend themſelves, 
are therefore convicted: And quaſhed by the court; becaule the 
evidence ought to be particularly ſet forth, that the court may judge 
thereof; and it mult be given in preſence of the detendant, that 
he may have an opportunity of crols-examination. Burrow, Mai. 
ficld. 1163. 2 WE] | 5 

E. 7 E. 3. K and Killett. The defendant, being a clergyman, 
was convicted ior neglecting to read the act againſt profane curling 
and ſwearing. The conviciion fully ſet forth the offence as charged 
in the information; and then goes on, ſetting forth that the de. 
fendant was ſummoned, and having negleded to appear, the ju. 
tice proceeded to examine into the truth of the charge, and the ſane, 
as ſt forth, being duly proved before him, he adjudges the defendant 


tion the evidence ought to be ſet out, that the court may judge 
whether the juſtices have done right 3 but upon an order it is not 
neceſſary, Burr. Mansf. 2063. 1 EL 
Aud for his offence qforeſaid] E. 26 G. 3. K. v. Solomons. Thi 
was a conviction on the lottery act 22 G. 3. c. 4). The informa- 
tion as ſet forth in the conviction was, ** that Solomons did keep an 
office for dealing in ſhares of lottery tickets without a licence; 
« and allo did keep an office for regiſtering the numbers of lottery 
« tickets without a licence, &c.” and the ſaid Solomon, was there- 
upon convicted of tbe ſaid offence charged upon bim, in and by the ſaid 
information, &c. according to the form of the ſtatute, &c. for 


court + The conviction is bad, for there is a duplicity of charge; 
the defendant is charged with dealing in ſhares of lottery tickets, and 


victed. Aconviction muſt be good in all its parts; the information 
muſt be ſupported by the evidence, and the judgment muſt be ſup- 
ported by both. Here the defendant is charged with two diſtin ot- 
tences, each of which would ſubje& him to a ſeparate penalty; and 
ſuppoſing they could have been included in one conviction, which 
is to be doubted, the defendant ſhould have been convicted of both. 
A judgment {or too little is as bad as a judgment for too much, 


And for bis offence ofereſaid bath forfeit:d]. H. 3 G. 2. K. and 


was Only be 7s convidted, without any judgment of for- 


And in the aforeſaid caſe of the King againſt Vitont and others, 


as the ſtatute upon which the conviction was made, leaves the judg- h 
ment diſcretionary concerning the duration of the puniſhment, the e 


offender being to be impriſoned by the juſtices for any time not ex- 
cceding three months. Burrow, Mansfield. 1163. 


7. 


CONPYICTION. 


To be diſtributed as the flatute afer:ſaid doth direct] M. 9 An. X. 
and Barret. A conviction for deer ſtealing did ſet forth, that 
he is convicted and ſhall ferfeit zol, according to the ferm of the flatute, - 
without making a diſtribution, which ought to be 10! to the in- 
former, 1ol to the party grieved, and 1ol to the poor. But by the 
court, This is well enough ; for by the ſtatute he is only to forfeit 

in caſe he has goods, which is conditional, and not abſolute. 1 
n, Sk. 383 1 1 3 
th M. 28 G. 3. K. v. Dimpſey, Potts, and others, The defendants + 417 
ed Whrcre ſeverally convicted before three juſtices, for refuſing to receive 
le. Noldiers regularly quartered and billetted upon them. Theſe con- 
ul. Nrrictions were removed by certiorari, for the purpoſe of taking the 
ne, {opinion of the court upon the conſtruction of the mutiny act, whe- 
nt ther alehouſe-keepers are bound to take in horſes as well as ſoldiers. 
ic- Nut as there was a decifive objection to the form of the convictions, 
ge he general queſtion was not diſcuſſed. Each of the conviQtions 
oncluded as follows: And we do adjudge, that for the offence“ 
« aforeſaid, he the ſaid defendant hath forfeited the ſum of 51 of 
© lawful money of Great Britain, to be diſpoſed of as the law di- 
© res.”—Law objected, That there was no diſtribution of the 
penalty by the juſtices. The penalty 1s direQed to be applied, in 
he firſt place, to make ſatisfaction to the ſoldier for any expence 
e may have been put to, by reaſon of his not being billetted as 
he juſtices ſhall direct, and the remainder is to be paid to the poor 
pf the pariſh. He admitted, that where the ſtatute diſtributes the 


for penalty in certain proportions, it need not be diſtributed by the 
the {Whuſtices in the conviction ; but where it is diſcretionary in the juſ-" 
ze; ices to diſtribute the penalty in ſuch proportions as they ſhall direct, 
and hat diſtribution muſt appear upon the conviction itſelf. —Erfeine 
the Nontra. The juſtices were not bound to ſet forth in the conviction 
on- he manner in which they have exerciſed their diſcretion as to the 
ion Hiſtribution of the penalty. At the time of the conviction the pe- 
up- {Whalty is not levied, and non conſtat that it ever will; ſo that it is im- 
of- Wpollible to diſtribute it till it is raiſed. It may be done at a ſubſe- 
and Nuent tine, and the court will not preſume that the Juſtices will not 


lo their duty. Per Curiam + A judgment is an entire thing; and 
dne part of it cannot be given at one time, and another at a ſubſe- 
quent period. The diſtribution of the penalty is part of the judg- 
tent, and it ought to appear on the record. Conv. quaſhed. Cy/. 
dy Durnf. and Eaſt. v. 2. 96 * . 
After all; theſe convictions, being tedious and troubleſome, are 
ever drawn up in form, till occafion calls them forth; as if they 
de to be recorded at the ſeſſions, or removed into a higher court by 


ers, Nertiorari. 
ay | ES 
ally Note; On a ſuggeſtion that the defendant hath a title to the 
1dg- hing in queſtion, a prohibition will be granted by the king's bench, 
the Wc tore or after conviction, to ſtay the juſtice from proceeding ; for 
ex- . | 2 2 2 1 ä without 


CONFVICTION 


without doubt, if the defendant have but a colour of title, the jul. 
tices have no juriſdiction in the caufe, as where the defendant war 

* 418 convicted “ for cutting trees, where he had a right of common, I. 
Raym. GO1. e e 


CORDAGE FOR SHIPPING. 


Short chuck- Y the 25 G. 3. c. 56. No perſon, after 25th 
ing, c. not tobe July 1785, ſhall uſe, in the making of cab 
uſed in making bauuſers, or other ropes for the uſe of ſhipping, « 
cordage for ſhip- knowingly ſell the ſame, in the manufacturing 
ping. whereof there ſhall have been uſed any hemp 
OE uſually known by the names of ſhort chucking, 
half clean, whale line, or other topping, cordilla, damaged hemy 
bought at publick or other ſales, or any hemp from which the ſtapk 
part thereof ſhall have been taken away by the manufacturer; on 
pain of forfeiting (if he be the manufacturer thereof) ſuch cable, 

| hawſer, or other rope, and treble the value thereof; and if thi 
vender (and not the manufacturer), he ſhall forfeit a ſum equal to 
treble the value thereof. ſ. 2. _ 5 3 

„ | And for the better diſtinguiſhing the quality d 

C:rdage tobe ſuch ropes, whenever the ſame ſhall be manutae- 

diſtinguiſhed as tured in whole or in part, the uſe whereof is nd 
ſtaple and infe- prohibited by this act, and the quality whered 
rior. ſhall be inferior to clean P-terſburgh hemp, tht 
of ſame ſhall be deemed inferior cordage, and the 
maker ſhall diſtinguiſh the ſame by running from end to end there. 
of, three tarred-mark yarns, ſpun with turn contrary to that d 
rope yarn, and alſo one like tarred yarn in every other rope for the 
uſe of ſhipping and ſhall mark or write on a. tally to be affixel 
thereon, the word faple or inferior (as the caſe ſhall be), and alk 
his name ſigned by himſelf or his attorney, together with the name 
of the place where manufactured; and in default thereof every uct 
manufacturer ſhall forfeit 108 for every hundred weight. ſ. 3, 4. 
- And if any ſuch rope-maker ſhall wilfully a 

Penalty on knowingly permit or ſuffer his name to be put a 
putting a falſe aforeſaid to any ſuch ropes, not being of his ow! 
nams to cordage. proper manufacturing; or if the vender or proprie 

tor of any ſuch ropes, or any other perſon what 
ſoever wilfully and knowingly mark upon the tally affixed thereon, 
the name of any perſon not being the manufacturer thereof, It 


ſhall forfeit 20l. ſ. 5. 
i 2 


value thereof. ſ. 6. 


his own uſe. ſ. 7. | 
Provided always, that if any perſon ſhall think 


 CORDAGE FOR SHIPPING. 
And if any perſon ſhall make any cables of any 'Penalty on 


old or worn ſtuff, which ſhall contain above 7 making cables 
inches in compaſs, he ſhall forfeit four times the of old fluff. 


And when any ſhip belonging to any of his Importing 
majeſty's ſubjeQs refident in Great Britain or in cordage. 
the Britiſh Calanies, ſhall come into any port in 
cuſtom houſe, ſhall make entry on oath of all foreign made cordage 
on board for which no duties have been paid (ſtanding and run- 


ning rigging in ule excepted); and ſuch maſter ſhall, be- 


fore ſuch ſhip be cleared inwards, where any diſcharge ſhall be 
made of her lading, pay for ſuch foreign made cordage as ſhall be 
| ſpecified or mentioned in the ſaid entry, the like duties as by the, 


laws now in being are charged upon foreign made cordage import- 
ed into this kingdom; and if ſuch maſter ſhall make default herein, 


ſuch foreign made cordage on board ſuch ſhip ſhall be forfeited, 


and he ſhall alſo forfeit 20s for every hundred weight thereof. ſ. 
But the ſame ſhall not extend to cordage brought from the Eft 
Indies; nor to the materials at preſent in the uſe of any ſhip built 


abroad hefore the paſſing of this act the property of any Britiſh ſub- 


e £9.10. ee 
All pecuniary penalties or forfeitures by this act 
impoſed exceeding 51, are to be recovered in the 


 P-naltics how 
to be recovered 


courts at Meſt ninſter; if not exceeding il, the and appiicd. 
ſame may be levied by diſtreſs, by one juſtice, on 3 
the oath of two wit neſſes; and if ſufhcient diſtreſs cannot be found, 


ſuch juſtice ſhall commit the offender to the common gaol or houſe 
of correction for any time not exceeding three calendar months, 


nor leſs than ſeven days, or until ſuch penalty and all coſts and 


charges ſhall be paid. And all ſuch penalties and forfeitures, and 


alſo all cordage which ſhall be forfeited, ſhall be paid and delivered 


to the perſon who ſhall ſue, who may ſell or otherwiſe diſpoſe of 
ſuch cordage (after being cut into lengths not exceeding 12 feet) to 
oo Appeal. 
himſelf aggrieved by any thing done in purſuance 
of this act, and for which no particular method of relief is appoint- 


ed, he may within four months after ſuch matter ſhall have been 


done, appeal to the ſeſſions, giving 14 days notice in writing of his 
intending to appeal, and the matter thereof, to the perſon appealed 


againſt, and within four days after giving ſuch notice, entering in- 


to recognizance before ſome juſtice with two ſureties, to try ſuch ap- 
peal, and abide the order, and pay ſuch cofts as ſhall be awarded at 


ſuch ſeſſions: and on due proof of fuch notice, and entering into 


ſuch recognizance as aforeſaid, the juſtices at ſuch ſeſſions ſhall hear 


and finally determine ſuch appeal, and * award ſuch coſts as they y 
. . ſhall 


* 41 9 


this kingdom, the maſter at the time of making his entry at the 2 
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ſhall think proper; 3 which determination ſhall be final and conclu- 


hive. ſ. 11. 
And no order, „erdick, judgment, or other pro- 
Proceedings ceeding, ſhall be quaſhed for want of form only, 
not to be quaſh- or be removed by certierari or other writ into an 
ed nor diſtreſs other court; and ſuch diſtreſs ſhall not be deem- 
deemed unlaw- ed unlawful, or perſon making the ſame a 
ful for want of treſpaſſer on account of any defect or want of form 
ferm. in the proceedings; nor ſhall the party diſtraining 
be deemed a treſpaſſer ab initio on account of any 
irregularity which may afterwards be done by the party diſtraining ; 
Hut the perſon aggrieved may recover ſpecial damage in an action 
upon the caſe, but no plaintiff ſhail recover in ſuch action, if ſuffi- 
cient tender of amends hath been made before W action brought. 
f. 12. Vide 26 G. 3. 0. 15 


C 1 N. 


I. The 3 ofa corn. 
II. Cutting corn growing, or a ſacks 97 corn, 
III. Aſcertaining the prices of corn. 
IJ. Iniportation of corn. 

F. Enxportation of corn. 


4. 7 lie whats of corn. 


Buying corn 1. TO buy or ſell corn-in the ſheaf, before it 
in the ſheaf with is threſhed and meaſured, is againſt the 
out meaſuring. common law of England; and the reaſon thereof 

7 ſeemeth to be, for that by ſuch ſale the market 1s 
in effect foreſtalled. 3 Inſt. 19 | 
2. If any — * ſhall ſell corn otherwiſe than by 


Paste of Wincheſter meaſure ſealed and ſtricxen by the brim, 


ſelling other wiſe he ſhall forfeit 408, on conviction before one juſ- 
than by Win- tice, on the oath of one witneſs; to be levied by 


cheſter meaſure. the churchwardens and overſeers, or ſome of 


them, to the ule of the poor, by diſtceſs and ** 
n 


CORN. 


In deſault of diſtreſs, impriſonment till paid. 2 et 
ſ. 2. 

And if any mayor, or other head officer, ſhall knowingly per- 
mit the ſame, he ſhall upon conviction thereof at the county ſeſſions, 
forfeit 51, half to the proſecutor, and half to the poor, by diſtreſs 
and ſale; for want of * diſtreſs, to be impriſoned by warrant of the 421 
juſtices, till payment be made. ſ. 3 

3. And moreover every perſon who ſhall ſell or Pirther pe- 
buy corn, without meaſuring, being thereunto re- nalty. 
quired, or in any other manner than is by the 22 
C. 2. c. 8. direQed, and that without ſhaking of the meaſure by 
the buyer, he ſhall, beſides the penalty of that act, forfeit all the 
corn ſo bought or ſold, or the value thercof, to the panty company 
ing: 226.23 C. 3. e, 12. . 2. 

And on complaint made to a juſtice of the peace, that corn hath. 
been bought, ſold, or delivered contrary to this act, the proof ſhall _ 
lie upon the defendant, to make it appear by the oath of one wit- 
neſs, that he fold or bought the ſame lawfully : wherein if he 
ſhall fail, he ſhall forfeit as is ſaid before, to be levied by 
diſtreſs and ſale ; 3 which ſhall by the juſtice be diſtributed, half to 
the poor, and half to the informer. 22 & 23 C. 2. c. 12. . 3. 
4.᷑. But notwithſtanding all the ſtatutes that have 
been made, for the uniformity of meaſures through- Nifirence of 
out the realm, yet the meaſure of corn differs in meaſures. 
many places, the buſhel being greater in one place 
than in another. And altho' regularly a cuſtom or preſcription. 
againſt a ſtatute is void, except it be confirmed by the ſtatute, or 
ſaved by another ſtatute ; yet it is ſaid, that in the meaſure of corn, 
the cuſtom of the place is to be obſerved, if it be a cuſtom beyond 
all memory, and uſed without any viſible Interruption. Bark. 


578. 


II. Cutting corn growin v, Or burning JO * corn, 


1. Every perſon who ſhall unlawfully cut or Cutting corn 
take away any corn or grain growing, being con- gung, 
victed thereof by confeſſion, or oath of one wit- 
neſs, before one juſtice, ſhall for the firſt offence pay ſuch 1 | 


4 as the juſtice ſhall appoint: and if the juſtice ſhall think him not 


able or ſufficient, or if he do not pay ſuch damages, he ſhall com- 
mit him to the conſtable where the offence is committed, or where 
the party is apprehended, there to be whipped 3 and for every other 
offence he ſhall in like manner be whipped. The conſtable refuſ- 
ing, hab be commuſted * the e till be contorm. 43 Ll. IH 


But 


| 
| 
| 


CORN 


But if he cut it at one time, and then come again at another 
time and take it away, it is felony. 1 Haw. 93. 

2. If any perſon ſhall in the night time malici- 

Burning corn ouſly and wilfully burn or cauſe to be burnt, an 
in the night. rick or ſtack of corn, he ſhall be guilty of felony : 

but to avoid judgment“ of death, he may make 
his election to be tranſported for ſeven years. And three Juſtices 

(1 ©.) may determine the ſame. 22 & 23 C. 2. c. J. 
FARE: But by the 9 G. c. 22. commonly called the 
Burning by Black AQ, which is inſerted more at large in the 
night or day. title of that name, If any perſon ſhall ſet fire to 
2ny mow or ſtack of corn, he ſhall be guilty of fe- 

_ bony without benefit of ciergy-. . 1. 

1 N the hundred ſhall anſwer the damages, not excceding 200]. 

7, 8, 9, 10. 

And if any perſon ſhall a prehend, or cauſe to be convicted ſuch 
offender, and ſt all be killed, or wounded ſo as to loſe an eye, or 
the uſe of any limb, in apprehending or endeavouring to apprehend 
ſuch offender, on proof thereof at the ſeſſions, and certificate there- 
of from thence, the ſheriff ſhall pay to the perſon intitled t 8 ſum 
of S074 in 30 days, to be repaid to him out of the treaſury. 12. 


TIL A / Wen the prices of corn. 


Offers ap- 1. By the 10 G. 3. e. 39. {which 3 is in force for 
pointed to make ſeven years, &c. and by the 17 G. 3. c. 44. for 
returns. ſeven years further) the raſtions, at Mihadmes 

ſeſſions yearly, ſhall order returns to be made 
weekly of the prices of wheat, rye, barley, oats, and beans, (and 
in Scotland allo of beer or big), from ſuch market towns as they 
{hail think proper, nct lefs than two nor more than ſix within any 
county, riding, or diviſion ; and ſhall appoint a proper perſon, be- 
ing an inhabitant of ſuch market town, to make ſuch returns 
from every ſuch market town, to the perſons appointed to re- 
ceive the ſame (as hereafter mentioned). And if ſuch perſon ap- 
pointed ſball die, negleQ his duty, or become incapable of perform- 
ing it; two juſtices may appoint another till the next ſeſſions, and 
the juſtices there may confirm their choice, or appoint another till 
the next Michetmas ſeſſions. And if the juſtices hall neglect to ap- 
point proper perſons to make returns, the commſhioners of the 
treafury ſhall appoint them until the Michaclmas ſeſſions next follow- 
in 1.13. 

Jo Lankiow, the * weighers ſhal! take an account of the prices 
of wheat, rye, bailey, oats, and beans, at the markets within the 
laid city, and return the average prices weckly to the perſon to be 
appointed as afoteſaid to receive the ſame. ſ. 2. 


2. And 


CORN. 


* 2. And the juſtices ſhall cauſe a ſtandard Win- Meaſures to 423 : 


cheſter buſhel of eight gallons to be provided and Be provided for 
kept at each market town from whence the return #hat purpoſe. 
ſhall be made. ſ. 4. Fr e 

3. And ſuch returns ſhall be the average prices of Returns bow 
wheat, rye, barley, oats, and beans, by the cuſ- to be made. © 
tomary meaſure of each reſpective market, and 9 5 
the average prices by the ſaid ſtandard or Winchefter buſhel. id. 
4. And every perſon making ſuch returns (ex<- 
cept from London) ſhall be paid ſuch ſums as the Salary of 
ſaid juſtices ſhall direct, not exceeding 2s for each perſons making 
return, to be paid quarterly by the treaſurer out the returns. 
of the publick ſtock, on receiving a certificate 3093 
from the perſon appointed to receive the returns, that the ſaid re- 
turns have been made according to the directions of this act, and 
upon receipt of duplicates of ſuch returns; which duplicates, the 
perſons making the ſame ſhall tranſmit to the clerk of the peace or 
his deputy, four times in every year, to be laid before the juſtices 
at their next general or quarter ſeſſions. ſ. 8. n 

5. The commiſſioners of the treaſury ſhall ap- Perſon ap- 
point a fit perſon to receive the returns of the pointed to re- 
treaſury; which perſon ſhall enter the returns in ceive the r-- 
a book to be kept for that purpoſe, and ſhall once turnt, and bis 
in every week cauſe the ſame or an abſtract there- duty thereupon. 
of to he publiſhed in the London gazette ; and ſhall  * 
alſo four times in every year jtranſmit a certificate to the clerk of 
the peace for each county or diviſion, and to the court of the may- 
or and aldermen of Loadon, of the returns which have been made 
by the ſeveral perſons appointed to make the ſame within ſuch coun- 
Fa diviſion, and alſo whether the ſame were regularly made. 


And he ſhall receive and fend all his letters and packets free 


+ #7 


from the duty of poſtage. . 7. 
II. Importation of corn. 


1. When corn doth not exceed the following Duty en in- 
prices, the cuſtom and poundage for corn im- portation. 
ported ſhall, be as, follows : wheat not, above 53s 4d | 


o . . 1 « . 


a quarter, ſhall pay 16s 3 if above 53s 4d, and not above 4], it ſhall 


pay 8s; rye, not above 40s a quarter, ſhall pay 16s 3 barley and 
malt, not above 32s a quarter, ſhall pay 16s 3 buck wheat, not 


above 325 a quarter, ſhall pay 168; goats not above 16s a quarter, 


- 


ſhall pay 58 4d; peaſe or beans, not above 40s a quarter, ſhall pay 
168. 22. C. 2. c. 13. 11. | a | . 
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But when the prices exceed theſe rates, then the duties payable 
before this act, ſhall only be paid. id. ſ. 2. That is to ſay, for 


*424 every quarter of wheat imported 5s 4d, of * rye 48, barley or malt 


2s 8d, buck wheat 2s, outs 1s 4d, peaſe or beans 4s, 15 C. 2. 


C. 7. ſ. I. 
2. And that it may be known what price corn 
Price of corn bears where ſuch foreign corn 1s imported, the 


bow to be aſcer- juſtices of the peace for the counties where foreign 
tained for that corn is imported, ſhall at every their quarter le. 


Purpoſe. ons give in charge to the grand jury to make in- 
quiry and preientment upon their oaths of the 


common market prices of the ſeveral ſorts of middling Engliſb corn, 
as the ſame ſhall be commonly bought and iold in the county; 
which preſentment ſhall be certified by the juſtices to the chief offi- 


cer and colleQor of the cuſtoms at the port where the corn 1s im- 


ported, to be hung up in ſome publick place in the cuſtom houſe: 
And the ſame ſhall be done in the city of London in Oeber and 


April (and in January and July, 6 G. 3. c. 17.) yearly by the may- 


or, aldermen, and juſtices there, by the oaths of two perſons, 
neither of whom ſhall be corn chandler, meal man, factor, mer- 


| chant, or other perſon, intereſted in ſuch corn to be imported, but 


by ſubſtantial houſholders in Middleſex or Surry, and each of them 
having a freehold eſtate of 200 a year, or lealchold of 500 a year, 
above reprizes, and being ſkilful in the Prices of corn. 5 G. 2. 


E. 12. 1 J. 2. e. 19. 


But during the continuance of the 10 G. 3. c. 39. aforeſaid, the 


prices ſhall be aſcertained by perſons ipecially appointed to make 
returns from the ſeveral counties as is above expreſſed ; and the 
_ commiſſioners of the trealury ſhall order an account of the quanti- 
ties ot all corn and grain exported and imported from and into 


Great Britain, together with an account of all bounties and duties 
paid and received thereon, to be tranſmitted annually by the com- 
miſſioners of the cuſtoms in England and Scotland, and be regiſtred 


in proper books to be kept for that purpoſe, by the perſon appointed 


to receive the returns from the ſeveral counties as by the ſaid act is 


directed. 10 G. 3. c. 39. ſ. 8. And by the act of 21 G. 3. c. 59. 
So much of the former acts as concerns the aſcertaining of the 


prices, either for exportation or importation, is repealed with reſ- 
pect to the city of London and the counties of Kent and Eſſex, and 


425 


many new regulations eſtabliſned; which act being of confiderablc 
length and minuteneſs, and affecting only a ſmall part of the king- 
dom in compariſon, it is judged neceſſary for the particulars to re- 


fer to the act itſelf. 


3. Wheneverthe priceof middling Brit iſb wheat, 
The ſaid du- at the ports and places where wheat ſhall be im- 
ties en importa- ported, ſhall be at or above 48s a quarter; rye, peaſe, 
tion in what or beans, 328; barley, * beer, or bigg, 24s 3 oats, 
5 to ceaſe. 1653 all cuſtoms and dutics payable on n 
thereo 


C O. R M. 


thereof ſhall ceaſe; and in lieu thereof, ſhall be paid on importa- 


tion a duty of only 6d a quarter for wheat ; 2d an hundred weight 
for wheat flour; 3d a quarter for rye, peaſe, and beans; and 2d 


a quarter for barley, beer, bigg, and oats. And the ſame may be 
carried coaſtwiſe, under the ſame regulations as corn, flour, or, 


grain of the growth of this kingdom. 13 G. 3. c. 43. f. 1. 

4. In caſe any wheat, or wheat flour, rye, peaſe, | 
beans, barley, beer, bigg, or oats ſhall be import- Corn liable ts 
ed into any of the ports of Briffol, Berwick, Beau- the former du- 
maris, Dover, Exeter, Falmouth, Hartwich, Hull, ties on importa- 


London, Lynn Regis, Lancafler, Liverpoole, Mil. tion to be ware- 


ford, Newcaſtle, Newhaven, Poole, Southampton, houſed. 


Stockton, W hitehaven, Yarmouth, Ayr, Leith, Port 


Glaſgow, Aberdeen, Kirkwall, ( Preſton, 16 G. 3-.c. 39. Portſmouth, 


Sandwich, Chich:fter, Chefterg 18 G. 3. c. 25: and Cowes, 19 G. 3 
c. 29.) at any time when the duties not repealed by this ac ſhall be 


payable for ſuch ſpecies of corn, grain, or flour; the ſame upon 


due entry thereof, may be forthwith landed, in preſence of an offi- 
cer, without payment of the duties; provided that an account be 


taken of the quantity, and entred in a book to be kept by the pro- 


per officer; and that the ſame be ſecured under the joint locks of 


the king and the importer in a warehouſe to be provided at the ex- 


pence of the importer or, proprietor, with the approbation of the 
commiſſioners of the cuſtoms or three of them, or the collector and 
comptroller of the cuſtoms where the ſame ſhall be imported, with 
liberty for the proprietor to ſcreen, turn, and take ſuch other care of 


the ſame as neceſſity ſhall require, in the preſence of an officer. 


And ſuch corn, grain, or flour, ſhall not be delivered out but on 


the following conditions,. viz. If the ſame ſhall be for home con- 


ſumption, the perſon taking out the ſame ſhall pay ſuch duties as 
ſhall at the time of taking out be payable for the like fort imported; 


and the ſame ſhall be meaſured out, and ſhall pay the duties, by the 


ſtricken buſhel, and not by the heaped buſhel. And if the ſame 


ſhall be delivered out for exportation, the owner or exporter, with 


one ſurety, ſhall enter into bond that the ſame ſhall not be relanded 


in Great Britain, Ireland, Guernſey, Ferſey, Alderney, Sar, and 


Man, or the iſlands of Faro.—-Pfovided, that this ſhall not extend 


to prohibit corn, grain, or flour, imported from Jreland and ware- 
houſed here, to be carried back to Ireland, ſùbject to the like ſure- 
ties and reſtrictions as upon exportation of any other foreign corn, 
gain, of flour. ..13 G. 3. e. 43.9. 3, 3. . 

* And all ſuch corn, grain, or flour fo delivered as afoxeſaid for 
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exportation, ſhall be exported directly from the port where the ſame 


was fo delivered, and not removed or carried to any other port or 
place in this kingdom; on pain (beſides the torfeiture of the bond) 


that all ſuch corn, grain, or flour, ſhall be forfeited,” together with 
the boats, veſſels, horſes, carts, or carriages, and alſo the ſhip 


from whence the ſame was unloaded ; and may be ſeized by any 
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officer of the cuſtoms : And all perſons aſſiſting therein ſhall forfeit 
treble value of ſuch corn, grain, or flour: The ſaid penalties and 
forfeitures to be recovered and applied, as in caſe of uncuſtomed 
EE EEE MD 
And in all caſes, where any corn, grain, or flour, for which 
the duties have been paid, ſhall be again exported within fix calen- 
dar months from the importation thereof; the duty ſhall be drawn 
back and repaid to the perſon exporting the ſame to any place where 
a drawback is allowed on the exportation of any foreign goods. 


1.1 
VV. Exportation of corn. 
Exportation . Whenever the price of middling Britiſh 
in what caſes wheat, at any port or place from whence the ſame 
 probibited, hall be intended to be exported, ſhall be at or 


above 44s a quarter ; no perſon ſhall export, or 

cauſe to be laid on board for exportation, any wheat, wheat meal 

or flour, malt, bread, biſcuit, or ſtarch, made of wheat: When the 

price of rye, peaſe, or beans, ſhall be at or above 28s a quarter; 

no perſon ſhall export, or cauſe to be laid on board for exportation, 

any rye, peaſe, or beans, ground or unground, or any bread or 
biſcuit made of rye, peaſe, or beans: When the price of barley, 

beer, or bigs, ſhall be at or above 228 a quarter; no perſon ſhall 
export, or cauſe to be laid on board for exportation, any barley, 

beer, or bigg, or malt, bread, or biſcuit, made of barley, beer, or 

bigg: And when the price of oats ſhall be at or above 14s a quar- 

ter; no perſon ſhall export, or cauſe to be laid on board for expor- 
tation, any oats or oatmeal, or malt, bread, or biſcuit, made of i 

oats : The ſaid prices to be aſcertained in manner aforeſaid (fave 

that the prices of corn and grain, and of oatmeal exported, ſhall 

be governed by the average prices at which the ſame ſhall be ſold in 

the publick market at or neareſt to the port of exportation on the 

laſt market day preceding, 14 G. 3. c. 64.) And if any perſon 
*427 ſhall offend in the premiſſes, * the ſaid commodities fo exported or 
ſhipped for exportation ſhall be forfeited, and every offender therein 
ſhall forfeit 208 for every buſhel of wheat, wheat meal or flour, rye, 
peaſe, beans, barley, beer, or bigg, oats, oatmeal, and malt made of 
any of the grains aforeſaid, ground or unground; and alſo the ſhip or 
veſſel and furniture ſhall be forfeited, and may he ſeized by any of- 
ficer of the cuſtoms ; half to the king, and half to him that ſhall 
ſue in the courts at Weſtminſter or at the aſſizes: And where the va- 
jue of the penalties or forfeitures ſhall not exceed 50l, the ſame may 
be recovered by information before the juſtices in ſeſſions. And the 
maſter or mariners knowingly aſſiſting therein, ſhall on conviction 

| | | „ 2 | in 


pd . 


C O R N. 


. 5 „ 
Provided, that this ſhall not extend to prohibit the exportation. 
or carrying out of ſo much of any of the, ſaid afticles as ſhall be 
neceſſary for any ſhips in their voyage, or for his majeſty's ſhips 
of war, forces, forts, or gatriſons. f. 6. CE ng | 
Nor to prohibit carrying the fame coaſtwiſe, with the uſual co- 
TTC V 
l Provided alſo, that nothing herein ſhall extend to prokibit the 
exporting yearly from the port of London to Gibraltar, any quantity 
of wheat, meal, flour, rye, harley, or malt, not exceeding 2500 
varters in the whole; to Minorea, 3500 3 to St. Helena, (or any 
of the ſettlements of the Eaſt India company, 1000, 16 G. 3. c. 
37- From the port of Southampton to Guernſey, Ferſey and Alder ney, 
any quantity of wheat, meal, flour, rye, barley, malt, bread, 
biſcuit, or peaſe, not exceeding 500 quarters in the whole, 14 6. 
3. c. 5. ſ. 4.): From the ports of Whitehaven and Liverpoole to the 
Iſle of Man, any quantity of wheat, barley, oats, meal, or flour, 
not exceeding 2500 quarters in the whole, half thereof from W hite- 
baden, and half from any 61" 1 a 


Provided alſo, that this ſhall not extend to prohibit the exporta- 


in any ſuch courts reſpeQively, be impriſoned three months. 13 


tion of beans to the Britiſh forts or factories in Africa, or for 


the uſe of the ſhips trading on that coat which have been uſually 
ſupplied from Great Britain; or to prohibit the African company 
from exporting annually any quantity of wheat flour not exceeding 
200 quarters, or any quantity of bread or biſcuit, or of bread and 
biſeuit together, not exceeding 15 tons, to the ſaid forts or facto- 
ries. {. 9. R 

Nor to prohibit corn, grain, or flour, from being exported to 


Ireland, during ſuch time as any general * prohibition or embargo * 42 


on the exportation of corn, grain, or flour, ſhall be in force in 
that kingdom. ſ. 10. 8 5 85 * 
Nor to proihbit the exporting yearly, from the port of London only, 
any wheat, meal, flour, bread, and ſtarch, made of wheat, not 
exceeding 2000 quarters in the whole; nor, from the port of Zon- 
don, or any other port, any other ſort of corn and grain, peaſe and 
beans, ground or unground, malt and oatmeal,—to any of his ma- 
jeſty's ſugar colonies in America. 14 G. 3. c. 5.1. 1. (And for the 
purpoſes of carrying this act into execution, four hundred weight 
avoirdupois of meal, and three hundred weight avoirdupois of 
flour, bread, biſcuit, and ſtarch, made of wheat, ſhall be deemed 
equal to one quarter of wheat. f.6.) V 
Provided alſo, that it ſnall be lawful to export yearly from the 
port of Briſtol biſcuit and peaſe, not exceeding in the whole 150 
tons of biſcuit and 300 quarters of peaſe, from the port of Poole 
not exceeding 250 tons of biſcuit and 700 quarters of peaſe, from 
the port of Dartmouth not exceeding 150 tons of biſcuit and 300 
quarters of peaſe, from the ports of Tof/ham and Tingmoutb * 
mY 8 


„ 0. 


the port of Exeter not 8 I50 tons of biſcuit and 300 quar- 
ters of peaſe, to the iſland of e for the benefit of the 
fiſhery there. 14 G. 3. c. 11. 

And provided, that it ſhall be lawful to export yearly, from the 
port of Landon only, wheat meal or flour not exceeding in the 
whole 200 quarters, and oats, oatmeal, grotts, barley, peaſe, beans, 
malt, and biſcuit, not exceeding together in the whole 250 quar- 
ters, to Hudſon's Bay, for the benefit of the company there. 14 G. 
„ 

And by the 18 G. 3. c. 16. for the uſe of the Britiſh fiſheries at 
the iſland of Newfoundland, Nova Scotia, Bay Chaleur, and Labrador, 
further quantities of wheat, flour, biſcuit and peaſe, are permitted 
to be exported from the ports of London, Briſtel, Poole, Dartmouth, 
Toffham, Tingmouth, Barnſiaple, Liverpoole, . exmeuth, and Cheſ- 
ter. 
„„ 2. By the aforeſaid act of the 13 G. 3. c. 43. 
Bounty on the former bounties on exportation ſhall ceaſe ; 
exportation. and inſtead thereof there ſhall be allowed on the 
exportation of corn or grain, either ground or un- 
ground, being the growth of this kingdom, and put on board in 
Britiſh ſhipping, the maſter and at leaſt two thirds of the mariners 
being his majeſty's ſubjeAs, the ſeveral bounties following: That is 
to ſay, when the price of middling Hritiſh wheat ſhall be under 44s 
a quarter (to be aſcertained as aforeſaid), there ſhall be allowed a 


429 bounty of 5s for every quarter“ of wheat, and 5s for every quarter 


of malt made of wheat : When rye ſhall be under 28s a quarter, 
there ſhall be allowed a bounty of 3s for every quarter of rye : When 
| barley, beer, or bigg, ſhall be under 22s a quarter, there ſhall be 
allowed a bounty of 2s 6d for every quarter of barley, beer, or 
bigg, and 2s 6d tor every quarter of malt made of barley, beer, or 
| bigs : And when oats ſhall be under 148 a quarter, there ſhall be al- 
loweda bounty of 2s for every quarter of oats, and 2s 6d for every 
quarter of oatmeal, computed at the rate of 276 avoirdupois to a 
anne 1.11; 
Provided, that if any perſon ſhall have entred outwards any of 
the ſaid articles, and begun to ſhip or lay the fame on board, during 
the time that the prices of middling Br7tifh corn, ſhall be under the 
rates aforciaid ; he ſhall not be prohibited from exporting the ſame, 
or ſo much thereof as ſhall be fo ſhipped, within 20 days from the 
entry thereof at the cuſtom houſe, nor from receiving the bounty, 
altho? the prices may have ariſen above the rates herein before ſpeci- 
fied, after the ſaid ſhipping, and before the exportation. 1. 12. 
3. If any perſon ſhall wilfully and maliciouſſy 
Penalty beat, wound, or uſe any other violence to any per- 
bindring expor- ſon, with an intent to hinder him from buying 
lation. | corn in any market or other place; or ſhall un- 
lawtully ſtop or feize upon any waggon, cart, or 


other carriage, or horſe, loaden with wheat, flour, meal, malt, or 
other 
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ether grain, in oron the way to or from-any city, market town, or 
ſea port, and wilfully and maliciouſly break, cut, ſeparate, or deſ- 
troy the ſame or any part thereof, or the harneſs of the horſes draw- 
ing the ſame ;z or ſhall unlawfully take off, drive away, kill, or 
wound any ſuch horſes ; or unlawfully beat or wound the driver; or 


ſhall by cutting of the ſacks or otherwiſe, ſcatter or throw abroad 


ſuch wheat, flour, meal, malt, or other grain, or ſhall take and 
carry away, ſpoil, or damage the ſame, or any part thereof: he 
ſhall, on conviction before two juſtices of the ſeſſions, be ſent to 
the gaol or houſe of correQion, for any time not exceeding three 
months, nor leſs than one month, and be once publickly and openly 


whipped by the maſter of ſuch gaol or houſe of correction, in ſuch 


city, market town, or ſea port in or near which theoffence ſhall be 
committed, on the finſt convenient market day, at the market croſs 
or market place there, between the hours of eleven and two. II 
JF | 355 

And if any ſuch perſon, ſo convicted, ſhall commit any of the 


offences aforeſaid a ſecond time, or if any perſon * ſhall wilfully or & 


maliciouſly pull down, throw down, or otherwiſe deſtroy any ſtore- 
houſe, or granary, or other place where corn ſhall be then kept in 
order to be exported ; or ſhall unlawfully enter any ſuch ſtorehouſe, 
granary, or other place, and take and carry away any corn, flour, 
meal, or grain therefrom, or ſhall throw abroad or ſpoil the ſame 
or any part thereof; or ſhall unlawfully enter on board any ſhip or 
veſſel, and ſhall wilfully and maliciouſly take and carry away, caſt 


out therefrom, or otherwiſe ſpoil or damage any meal, flour, wheat, 
or grain therein, intended for exportation; he ſhall be guilty of 


felony, and tranſported for ſeven years. ſ. 2, 3. 


And the hundred ſhall anſwer damages (not exceeding 100!) 


as in caſes of robbery ; the perſon injured giving notice of the of- 


dred, or the conſtable of the place in or near which the fact ſhall be 


committed; and within ten days after ſuch notice, giving in the 
examination on oath of himſelf or of his fervant preſent at rhe time 


of the fact, or having the care of ſuch his property, before a juſtice 
of the peace, whether he knows the perſons that committed the faQ, 


to proſecute. ſ. 5, 6. 


f- 7, 8. 


fence in two days, by himſelf or ſervant, to a conſtable of the hun- 


or any of them; and if he does, then entring into recognizance 
But if an offender is convicted in 12 months the hundred ſhall 


not be liable; and therefore the action muſt not be brought till 
after one year; nor ſhall it be commenced but within 2 years. 


CORONER. 
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£OROMNE x. 


NORONERS are ancient ffiers by the common law, fo called 

becauſe they deal principally with the pleas of the crown, 

and were of old time the Principal conſervators of the peace. 2 Haw. 
42. 


Concerning whom 1 ſhall ſhew, 


1. Who may be a coroner.” 
II. How chofen. 
III. His power and dury. in taking an inquch 11108 of death. 
I. His power and duty in other matters. 
PV. His fees. - 
Il. Punijhment for not doing his duty, 


J. ho may be à coroner. 


Dignity. 1. Of ancient time this office was of great eſti- 
mation; for none could have it under the degree 
of a knight. 3 Ed. 1. c. 10. 4 Inſt. 271. 
2. And by the 14 Ed. 3. ſt. 1. c. 8. No coro- 
Eftate. ner ſnall be choſen unleſs he have land in fee, fuf- 
_ ficient in the ſame county, .whereof he may an- 
{wer to all manner of people. 


11. Ino chifen. 


To be eboſen 1. The coroner (as of ancient time the, theriff 
in the county and .conlervators of the peace) ſhall be. choſen, | in 
ccuri. full county, that is, in the county court, by the 
commons of the ſame county. 28 Ed. 3. c. 6. 
had: this muſt be in purſuance of the king's writ for that purpoſe, 
iſſuing out of, and returnable into the chancery; and none but 
freeholders have a voice at ſuch election, for they only are ſuitors to 
the county court. 2 Haw. 43, 44. 
2. And being elected by the county, if he be 
County to inſufficient, and not able to anſwer ſuch fines and 
anſwer for him. other duties in reſpect of his office, as he ought 5 


the county, as his ſuperior, {hall anſwer for him. 
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4. And being choſen by the county, his office Office net 
continues, notwithſtanding the demiſe of the void by the 


king. 4 Inſt. 271. | king's death. 
4. And after he is choſen, he ſhall be ſworn by To be feorn. 
the ſheriff, for the due execution of his office. 2 : | 
Hale's H. 55. — 5 

5. But in the ſtatute of 28 Ed. 3. which enacts Others not 
that they ſhall be choſen by the county, there is a cho/en by the 
ſaving to the king and other lords, who ought to county. 
make coroners, their franchiſes. EE: 

6. The bord chief juſtice of the king's bench, Chief juſtice. 
by virtue of his office, is the chicf coroner of * 8 
England. 2 H. H. 53. Os i 


III. His power and duty in taking an inquiſition of death. * 432 


1. When it happens that any perſon comes to Notice. 
an unnatural death, the townſhip ſhall giye no- LN 
tice thereof to the coroner. Otherwiſe if the body be interred be- 
fore he come, the townſhip ſhall be amerced. Hales Nl. 170. 

2. And by Heli Ch. J. It is a matter indictable . 
to bury a man that dies a violent death, before the Burying 
7 0 inqueſt haye ſat upon him. 2 Haw. without notice. 
Nat. 89. 5 [4 | 

3. And if the townſhip ſhall ſuffer the body to Lying unbu- 
lie till putrefaction, without ſending for him, they reg. 
ſhall be amerced. Hale's Pl. 210. 2 Haw. 48. Sg 

4. When notice is given to the coroner, he is Precept to 
to ifſue a precept to the conſtables of the four, ſummon a jury. 
five, or fix next townſhips, to return a competent — 
number of good and Jawful men of their townſhips, to appear be- 
fore him in ſuch a place, to make an inquiſition touching that mat- 
ter. 4 Ed. 1. ſt. 2. 2 H. H. 59. Or he may ſend his precept to 
the conſtable of the hundred. Wood, h. 4. . 1. ls ITE 
But the aforeſaid ſtatute being wholly directory, and in affirm- 
ance of the common law, doth neither reſtrain the coroner from 
any branch of his power, nor excuſe him from the execution of an 
part of his duty not mentioned in it, which was incident to his H- 
fice before: Upon which ground it hath been holden, that there is 
no neceſſity that it appear in a coroner's inqueſt, that it was taken 
by the oaths of perſons of the next adjacent towns; but that it is 
ſufficient ro ſay, that it was taken by the oaths of lawful] perſons of 
the county; inaſmuch az ſuch inqu;firions, being good before the 
ſtatute, which is wholly declaratory, muſt needs be ſo (till. But it 

Vor. I. 1 3B N ſeem 
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ſeems that it ought to appear in every ſuch inquiſition, at wha 


the taking the inquiſition, unleſs they have a reaſonable excuſe to 
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place, and by what jurors by name it was taken, and that ſuch ju. 
rors were ſworn. 2 Haw. 47. 

| 5. Theſe are to be at leaſt 12; and it is ſaid, 

Fury. that all perſons of the neighbouring towns, above 

the age of twelve years, are beund to attend at 


the contrary. 2 Inſt. 148. 2 Haw. 54. 
oy | 6. If the conſtables make not a return, or r the 
Default in jurors returned appear not, their defaults are to be 
not appearing. returned to the coroner: and the conſtables or ju- 
rors in default ſhall be amerced before the judge: 


of aſſize. 2 H. H. 59 


7. The; jury appearing is to be ſworn and chare- 

Swearing and ed by the coroner to enquire, upon the view of the 

charge. body, how the pony came by his death. 2. H. 
H. 60. 

View of . For he can take inquiſition of death, only 

body. upon view of the body, and not otherwiſe, there- 


fore if the body be interred before he come, he 


muſt dig i it up. And this he may do es”, within any convenient 


time, as in 14 days. Hale r Pl. 1 2 Haw. 48. 
5 If the indy. 3 be viewed, the coroner 
phe oY ;, can do nothing; but the juſtices of the peace 
ody canned! ee pal enquire thereof. Hales Pl. 170. 2 Haw. 
_ viewed. 458. 
Form of the 10. The jury being ſworn, and the body upon 


charge where a view, he ſhall enquire upon the oaths of them, 


perſon 6s lain. in this manner, by the ſtatute of 4 Ed. 1. ſt. 2. 
called the ſtatute de officio coronatoris; viz. 
If they know where the perſon was ſlain ; whether it were in any 
houſe, field, bed, tavern, or company : 
Who are culpable either of the ad, or of the force; and who 


were preſent, either men or women, and of what age ſoe ver they 


be, if they can ſpeak, or have any diſcretion: 

And how many ſoe ver be found culpable, they ſhall he token and 
delivered to the ſheriff, and ſhall be committed to the gaol: 
And ſuch as be found, and be not culpable, ſhall be attached un- 


til the coming of the judges of aſſize. 


ſon ſlain is 
found in the 
fields or woods. 


11. And, by the ſame ſtatute, if it fortune any 
ſuch man ſlain, which is found in the fields, or in 
the woods, firſt it is to be enquired, whether he 
were ſlain 1 in the ſame place or not: 


7 Bere a per- 


And if he were brought and laid there, they ſhould do ſo much 
as they can to follow their ſteps that brought the body thither, whe- 
ther he were brought upon a horſe, or in a cart. 


It 


hands, until the lords of the fee have made fine for it: 


the company. 
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It ſhall alſo be enquired, if the dead perſon were known, or elſe 
a ſtranger, and where he lay the night before. | MOTT 

12. Alſo, by the ſame ſtatute, all wounds Wounde. 
ought to be viewed, the length, breadth, and 
dee pneſs; and with what weapons; and in what part of the body 
the wound or huit is; and how many be culpable ; and how many 
wounds there be; and who gave the wound. 8 | 

13. And they mult hear evidence on all hands, Defendant's 
if it be offered to them, and that upon oath, be- evidence. 
cauſe it is not ſo much an accuſation or an indict- Ek 
ment, as an inquiſition or inqueſt of office. 2 H. H. 157. 

14. And by the aforeſaid ſtatute, if any be Een 
found culpable of the murder, the coroner ſhall To enquire of 
immediately go to his houſe, and ſhall enquire the murderer's 
what goods he hath, and what corn he hath in his /ands and goodt. 
graunge 3 and if he be a freeman, they ſhall & en- 3 
quite how much land he hath, and what it is worth yearly, and fur- 
ther, what corn he hath upon the ground; and likewiſe of his free- 
hold, how much it is worth yearly, over and above the ſervice due 
to the lord of the fee; and the lands ſhall remain in the king's 


- 
* 


And when they have thus enquired upon every thing, they ſhall 
cauſe all the land, corn, and goods to be valued, in like man- . 
ner as if they ſhould be fold immediately; and thereupon they ſhall 
be delivered to the whole townſhip, which ſhall be anſwerable before 
the judges for all. F Ss | 

15. In like manner, by the ſaid ſtatute, it is to Perſons 
be enquired of them that be drowned, or ſuddenly drownzd or 
lead, whether they were ſo drowned, or ſlain, or ſuddenly 
ſtrangled by the ſign of a cord tied ſtreight about dead. 
their necks, or about any of their members, or u- 


Won any other hurt found upon their bodies. And if they were not 


lain, then ought the coroner to attach the finders, and all other in 
16. He hall alſo enquire, whether the per- = PFligbe. 
ſons found guilty, fled ; for which flight they for- 


eit goods and chattels. 2 Haw. 48, 53. : 


And it hath been formerly held, that if a perſon were lain, and 
pon the coroner's inqueſt on view of the body, it were found that 
uch a perſon fled, tho” the ſaid perſon were afterwards . 


Woth of the felony and flight, yet he forfeited his goods; for the 


oroner's inqueſt is ſo ſolemn, that it is not traverſable ; alſo when 


he goods are once lawfully veſted in the king, by that inqueſt, the 


roperty of them cannot be diveſted. But this opinion ſeemeth 
arſh and unreafonable,' that a man ſhall be liable to forfeit all his 
goods, which may perhaps be all that he is worth, by an inqueſt. 
aken in his abſence, without either hearing him, or giving him an 
dpportunity of defending himſelf. 1 Bac. Abr. Coron. D. 2 Haw. 
54. FA | | 1 

33 2 Alſo 
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Alſo it is ſtrongly holden in ſome books, that an inqueſt of ſelf 
murder, found before a coroner, cannot be traverſed : but the con- 
trary opinion being alſo holden by books of as great authotity, and 
ſeeming alſo to be more agreeable to the general tenor of the law in 


other caſes, it ſeems to be the better opinion, that ſuch inqueſt, by 


being removed into the king's bench by certiorari, may be there 
traverſed by the executor or adminiſtrator of the perſon deceaſed; 
or, in caſe the coroner's inqueſt find him to have been a lunatick, 
by the king or the lord of the manor. 1 Bac. Abr. Coron. D. 1 


Haw. 54. 
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roll. 


3 17. And if any perſon be ſlain or murdered in 
Townſhip the day time, and the murderer eſcape untaken, 
the townſhip ſhall be amerced. 3 H. J. c. 1. 


amerced for an 
eſcaße. 
Deen. 1 Concerning horſes, boats, carts, and the 
5 like, whereby any are flain, which properly are 
called deodands, they alſo ſhall be valued, and delivered unto the 
towns as before. n. . . 5.5 | 
8 19. All which things muſt be enrolled in the 
r rolls of the coroner. 4 Ed. 1. ſt. 4. | 


Sheriff”s 20. And the ſheriffs ſhall have counter rolls 


rolls. with the coroner, of things belonging to their of- 


> Hee... . -: „„ 
Adjourning 21. But it is not neceſſary that the inquiſit ion be 
after view. taken in the very ſame place where the body was 
3 55 viewed; but they may adjourn to a place more 

convenient. 2 Haw. 48. . % 

. 22. Immediately upon theſe things being en. 
Burial. quired, the bodies of ſuch perſons being dead, of 

hain, ſhall be buried. 4 Ed. 1. ft. 2. 
23. By the 1 & 2P.& M. e. 13. ſ. 5. Every 
Certifying ta coroner, upon any inquiſition before him found, 
the aſſizes. whereby any perſon ſhall be indicted for murder or 
manſlaughter or as acceſſary before the offence 
committed, ſhall put in writing the effect of the evidence given to 
the jury before him, being material ; and ſhall bind over the wit- 


neſſes to the next general gaol delivery to give evidence; and hal 
certify the evidence, the recognizance, and the inquiſition or in- 
dictment before him taken and found, at or before the trial, on 


pain of heing fined by the court. OE 1 
By the expreſs words of which ſtatute, he may enquire of acceſſa 


ries before the fact; but he cannot enquire of acceſſaries after tht 


*. 


fact. 2 Haw. 48. 5 OD 
5 24. He ought alſo to enquire of the death of al 

Perſons dying perions who die in priſon; that it may be known, 
in gaol. whether they died by violence, or any unreaſonaÞ 
5 — ble hardſhips : for if a priſoner, by the dureſ- . 
| * the 


e H N 


the gaoler, comes to an untimely death, it is murder in the gaoler, 
and the law implies malice in reſpec of the cruelty. 3 Inſt. 52s 
1, 
And this inqueſt upon priſoners ought to conſiſt of a party jury, 
that is, fix of the priſoners (if ſo many there be), and fix of the 


next vill of pariſh, n6t priſoners. Umfreville's Coron. 212. 


25. If the inquiſition ſhall be quaſhed in the 
court of king's bench, the evroner by leave of the Inquiſitich 
court may take up the body again, and take a new unde. 
inquiſition. E. 5 G. A. and Sanndert. Str. 167. 
M. 9 G. Caſe of the coroner of Wenlock. Str. 333. 

And if a coroner appear to have been corrupt in taking an in- 


_ it ſeems that a melivs inquirendum ſhall go to ſpecial commiſ- 
! 


oners, who ſhall proceed not on view, but upon teſtimony ; and 

the coroner ſhall have nothing to do with ſuch inqueſt : hut where 
the inqueſt is quaſhed for want of fotm only, he thall take a new 
one in like manner, as if he had taken none before. 1 B. Abr. 
Coron. D. | 


* I} 4 His power and _y in other mattirs, *4.36 


. e ought to inquire of treaſure that is found ; 1 Treaſure 
who were the finders, and likewiſe who is ſuſpe&t- trove. 
ed thereof; and that may well be perceived, where 
one liveth riotouſly, haunting taverns, and hath done ſo of long 
time: hereupon he may be attached for this ſuſpicion, by e "0 or 
fix, or more pledges, if he may be found. 4 Lid. 1. ſt. 2. 

2. Beſides his judicial place, he hath alfo an au- | 
thority miniſterial as a ſheriff; namely, when Executing 
there is juſt exception taken to the ſheriff, judicial proceſs. 


| proceſs ſhall be awarded to the coroner, for the ex- 


ecution of the king's writs: and in ſome ſpecial caſes, the king's 


original writ ſhall be immediately directed to him. 4 Inft. 271. 


3. He 1s bound to be preſent in the county 


Court, to pronaunce judgment of outlawry upon | Ontlawry. 


the exigent, after guinto exadus, at the fifth court, 
if the defendant doth not appear. Mood, b. 4. c. 1. 

4. He had anciently alſo a power in certain ap- Appeals, ab- 
peals, as of rape, and maim; and alſo in caſes of juration. 5 
abjuration for felony or other offences; which ae 
dow out of uſe. 


J. Hs 
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miſc 

LV. His fees. 1 = 

- ifſu 
Fc of 135 44. 'F "By the ſtatute of I: ih 7. c. 1. The coronet if g 
ſhall have for his fee, upon every inquiſit ion taken . 

upon the view of the body ſlain, 13s 4d of the goods and chattelz 3 


of him that is the ſlayer and murderer, if he have any goods; and 
if not, he ſhall have for his ſaid fee, of ſuch amerciaments as ſhall 4 
fortune any W to be amerced for eſcape of ſuch murderer. 
2. Moreover, by the 25 G. 2. c. 29. For every 
F. of 20, Inquiſition (not taken upon view of a body dying 
an! alſo gd a in gaoi) he thall have 20s, and alſo gd for every 
mile. | mile he ſhall be compelled to travel from his uſual 
place of abode to take fuch inquiſition ; to be paid 
by order of the juſtices in ſeſſions, out of the county rates; for 
which order no fee ſhall be paid. ſ. 1. 
And for every inquiſition taken on view of a body dying in pri- 
fon, he ſhall be paid ſo much, not exceeding 20s, as the Juſtices 1 in 
ſeſſions ſhall allow: to be paid i in like manner. ſ. 2. 
But no coroner of the king's houſhold, and of the verge of the 
"437 king's palaces ; nor any coroner of the admiralty ; * nor of the coun- 
ty palatine of Durham ; nor of the city of London and borough of 
Southwark 3 nor any franchiſes belonging to the ſaid city; nor of 
any city, town, or franchiſe, not contributing to the county rates, 
or within which ſuch rates have not been uſually aſſeſſed, ſhall be in- 
titled to any benefit by this act; but they ſhall have ſuch fees and 
ſalaries as they were allowed before this act, or as ſhall be allow- 
ed by the perſons by whom they have been appointed. ſ. 5, 


* JT. His puniſhment for not doing his duty. 


His puniſb- 1. Coroners concealing levies; or not doing 

ment for negle theie duty through favour to the miſdoers, ſhall be 

of duty. impriſoned à year, and fined at the king $ plea- 
ſure. 3 Ed. ie. 9. 

2. And by the 3 H. J. c. 1. If any coroner be remiſs, and make 
not inquiſitions upon the view of the body dead, and certify the 
ſame to the gaol delivery, he ſhall forfeit to the king an hundred 
ſhillings... , 

And by the 25 G. 2. c. 29. if any coroner, not appointed 

by an annual election or nomination, or whoſe office is not annex- 
ed to any other office, ſhall be convicted of extortion for taking 
more than his lawful fees, or of wilful negleq of his duty, or 
miſdemeanor 


CORONER 


| miſdemeanor in his office; the court before whom he ſhall be con- 


vided may adjudge him to be removed from his office; and there- 
upon, if he ſhall have been elected by the freeholders, a writ ſhall 
iffue for the amoving him, and the eleQing another in his ſtead; and 


if he hath been appointed by the lord of any liberty or franchiſe, 


or in any other manner than by the freeholders, the perſon intitled 


Sto nomination ſhall, on notice of ſuch judgment of amoval, nomi- 


nate another perſon in his ſtead. ſ. 6. e 
4. And he ought to execute his office in perſon and not by de- 
puty 3 for he is a judicial officer. Wood, b. 4. e. 1. Otherwiſe it 


ſeemeth that he ſhall incur the aforeſaid penalties, for remiſſneſs or 


negleR of duty. | 


The coroner's precept to ſummon a jury. TY 


To the conſtable of —— in the ſaid 
© - 60untY. 5 85 


Weſtmorland. | | 


THESE are in the name of eur ſovereign lord the king, to require you, im- 


there to enquire of, do, and execute all ſuch things as on his majeſty s behalf ſhall 
be lawfully given them in charge, touching the death of A. D. And be you then 
there to certify what you ſhall have done in the premiſſes, and further to do and 
execute what in behalf of our ſaid lord the king /hall be then and there enjoined 
eu. Given under my hand and ſeal the day of = — 


The juror's oath on the coroner's inqueſt. 


OU tall diligently enquire, and true preſentment make, on the behalf of our 
ſovereign lord the king, how and in what manner A. D. (or, a perſon un- 
noun, as the Caſe is) here lying dead, came to his death; and of fuch other 
atters relating to the ſame as all be lawfully required of you, according to 
our evidence : So help you God. © - ß Fig OTy 
After the foreman is ſworn, the reſt may be ſworn, three or four to- 
ether, as follows: . = VU | 
Such oath as A. F. the foreman of this inqueſt hath for his part taken, you 
nd every of you /hall well and truly obſerve and keep on your parts reſpectia ely- 


. elp you God. | 


Witneſſes 


mediately upon fight hereof, to ſummon and warn 24 good and lawful men _ 
438 


of the four next townſhips to —— = in the ſaid county, to be and appear be- * 
ore me A. C. * gentleman, one of the coroners of the county aforeſaid, at 
aforeſaid, in the ſuid county, on the | day of then and 


3 the | by — 9er of the reign Of were — 


the next towns, to wit, K. L. and M. in the ſaid county, who being ſeuorn and 


*439 


aud upon the left part of the belly of the ſaid A. D. a little above the navel of 


 avound the aforeſaid A. D. then and there in/lantly died; and fo the ſaid A. M. 
then and there felonioigſiy killed and murdered the ſuid A. P. againſt the peace of 


CORONER 


Witneſſes oath. 


HE evidence evhich you /hall give te this ingueſt, on the behalf of eur jos. 
. reign lord the king, touching the death of A. D. ſhall be the truth, th 
whole truth, and nothing but the truthi So help you God. | 


Inquiſition of murder. 


Weſtmorland. AN inquifition indented, talen a in the county of 

„„ A aforeſaid, the — day of 
before me A. C. gentleman, 
ene of the coroners of our lord the king, for the county aforeſaid, upon the view 
of the body of A. D. then and there lying dead, upon the oaths of A. B. C. D. 
E. F. tfc. good and lawful men of - aforeſaid, and of three other f 


charged to enquire on the part of our ſaid lord the king, when, where, how, and 
after what manner, the faid A. D. came to his death, do ſay, upon their oath, 
that one A. M. late of . aforeſaid, gentleman, not having God befor: 
his eyes, but being moved and * ſeduced by the inſtigation of the devil, on the 
——— ay of in the — year of m— aforeſaid, ot the 
firſt hour in the night of the ſame day, with force and arms at ————— 1 
the county aforeſaid, in and upon the aforeſaid A. D. then and there being in the 
peace of God, and of the ſaid lord the king, felonioufly, voluntarily, and of bis 
malice forethought, made an afſault : And that the aforeſaid A. M. then and 
there with a certain ſavord made of iron and ſteel, of the value of 5s, which he 
the ſaid A. M. then and there held in his right hand, the aforeſaid A. D. it 


the ſaid A. D. then and there wiolently, felonioufly, wolumtarily, and of his na- 
lice forethought, ſtruck and pierced, and gave to the ſaid A. D. then and there 
ith the fevord aforeſaid, in and upon the aforeſaid left part of the belly of the 
faid A. D. a little above the navel of the ſaid A. D. one mertal wound of the 
breadth of half an inch, and of the depth of three inches, of which ſaid mortal 


our ſaid lord the king, his crown and dignity, | 


And the ſaid jurors further ſay, upon their oath aforeſaid, that A. A. of —— 
yeoman, and B. A. of — Heoman, were felonioufly preſent ꝛvitſi draus 
fawords, at the time of the felony and murder aforeſaid, in form aforeſaid com- 
mitted, that is to ſay, on the faid 4ay of ———— in the 
year aforeſuid, at aforeſaid, in the county aforeſaid, at the firſi hour 
in the night of the ſame day, then and there comforting, abetting, and aidirg 
the ſaid A. M to do and commit the felony umd murder aforeſaid in manner afoe- 
ſaid, againſt the peace of our ſaid lord the king, his crown and dignity. 
And mareover, the jurors aforejaid, upon their oath aforeſaid, do ſay, that 
the jaid A. M. A. A. and B. A. had not, nor any of them had; nor as yt 


hat 
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have or hath any goods or chattels, lands or tenements, within the county afore- 
ſaid, or elſewhere, to the knowledge of the ſaid jurors. [Or, and the jurors 
aforeſaid, upon their oath aforeſaid, do ſay, that the ſaid A. B. at the time of the 
doing and committing of the felony and murder aforeſaid, /iad goods and chattels, 
contained in the inveniory to this inquiſition annexed, which remain in the cuſtody 


of B. C. 
k 7 Nene whereof, as well the aforeſaid coroner, as the jurors aforeſaid, 
have to this inguiſition put their ſeals, on the day and year, and at the place finſt 

above mentioned. 1 . | | 

5 A. B. 
A. C. coroner. 1 
1 5 | | E. F. Cc. jurors. 

An inquiſition where one hangs himſelf. 440 
an, 5 
EW — As above to — — not having God before his eyes, but be- 
D. ing /educed and moved by the inſtigation of the devil, at. aforeſaid, in a 
of certain wood at aforeſaid, ſtanding and being, the ſaid A. D. being then 


nd and there alone, with a certain hempen cord of the value of zd, which fe then 
ind and there had and held in his hands, and one end thereof then and there put about 
his neck, and the other end thereof tied about a bough of a certain oak tree, him- 
ore elf then and there, with the cord aforeſaid, voluntarily and feloniouſſy, and of his 
the Wl malice forethought, hanged and ſuffocated ; and ſo the jurors aforeſaid, upon their 
the il cath aforeſaid ſay, that the ſaid A. D. then and there in manner and form afore- 
in i ſaid, as a felon of himſelf, feloniouſiy, voluntarily, and of his malice fore- 
the Wl thought, himſelf killed, ſtrangled, and murdered, againſt the peace, &c. 


his 

and 5 | ES 

5 An inquiſition where one drowns himſelf. 

10 N 3 3 

4 — 2. — aforeſaid, in the county aforeſaid, then and there 
here being alone, in a common river there, called » = himſelf voluntarily and felo- 


the Wl niou/ly drowned : And ſo the jurors aforeſaid, upon their oath aforeſaid ſay, that 
the le aforeſaid A. D. in manner and form aforeſaid, then and there himſelf volun- 
rial Wl tarily and feloniouſiy as a felon of himſelf killed and murdered ; againſt the peate 


M. — 


— An inquiſition on one drowned by accident. 
2 Hat the ſaid A. D. on the — day of '=———— in the 
us Dear aforeſaid, at the pariſh and in the county aforeſaid, going into the river 
ding there to bathe himſelf, it ſo happened, that accidentally, caſually, and by misfor- 
fore WY ue, he the ſaid A. D. was in the water of the ſaid river then und there ſuſfo- 
| cated and drowned ; of which ſaid ſuſfocation and drowning he the Jaid A. D. 
en and there inſtanty died. And jo the jurors aforeſaid do ſay, that the ſaid 
A. D. in manner, and by the means ee accidentally, caſually, and by 
Jn; of reune, came to his death, and not otherwiſe. In vuit nas, GC. 


Vol. I. 3 C An 
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day of the taking of this inquiſition, being a friſoner in the gaol at — 


otherwiſe. In witneſs, &c. 


CORONER 


An inquiſition where one dies a natural death, 


— — the ſaid A. D. on the = — day of — in the 
year ofareſaid, at the pariſh and in the county aforcſaid, ts wit, ind 
certain flace called = —— was found dad; that be bad no marks 
violence appearing on bis body, and died by“ the viſitatien of God, in a 
natural way, and not otherwiſe. In witneſs, &c. 


An inquiſition upon one who dies in gaol. 


who ſay upon their oath, that the aforeſaid A. D. on the 


in the county aforeſaid, then and there died of the viſitation of God, ond Ml = 
then and there in manner and form aforeſaid came to his deatb, and nl PI 


0] 

d 

5 T | tl 

An inquiſition on one nm compos mentis. 

— wh ſay upon their tb, ibat the ford A. D. tb 
day and year aforeſaid, and at the time of his death, to wit, from the ill * 
— N ay of to the time of his death, and at the time il © 
of bis death aforeſaid, was a lunatick, and a perſon of inſane mind; and / 
hat the ſaid A. D. being a lunatick and a fperſen of inſane mind as afere- ll * 
ſaid, did en the — day of — come alone to a certain river, © 
called — in the ſaid county, and did then and there caſt himſelf into 


the ſaid river, and drowned himſelf in the water of the ſaid river. And 


fo the jurors aforeſaid, upon their o8th aforeſaid ſay, that the afereſaid 


A. D. from the cauſe aforeſaid, in manner and form aforeſaid, came ts 
bis death, and net otherwiſe. In witn'ſs, &C. | 


An inquiſition on one for cutting his throat. 


— by the inſtigation of the devil, at aforeſaid, in 
the county aforeſaid, in and upon himſelf, then and there being in the 
Face of God and of the ſaid lord the king, felonioufly, voluntarily, and 
of bis malice farethought, made an fault And that the aforeſaid A. D. 

then 


CUR UNE K 


then and there with a certain knife, of the value of one penny, which 
be the ſaid A. D. then and there beld in bis right band, bimſelf upon bis 
throat then and there felonioufly, voluntarily, and of bis malice fore- 
thought did firik-, and gave to himſelf then and there with the Knife 
aforeſaid, upon his throat aforeſaid, one mortal wound of the breadth 
of four inches, and the d:fth of one inch, of which ſaid mortal wound 
the ſaid A. D. at aforeſaid in the county afareſaid, languiſbed, 


ine and languiſhing lived from the ſaid day of in the —— 

ts of Wl year aforeſaid, to the day o and that the faid A. D. 

ine en the — day ef afersfaid, in the ——— year aforeſaid, 1 
a * aforeſaid, in the county aforeſaid, of that mortal wound * 4.4.2 


died. And fo the Jurors aforeſaid, &c. 


For killing another in his own defence. 


the n— thr th ſay, that A. K. late f  genth- 
— nan, of oforeſaid in the ſaid county, on the ———— day of 
ond in the — year of — in the peace of God and of 
nel Wl our ſaid lord the king then being, A. M. late of in the county 
of = — at the beur of in the afternoon of the ſame day, 


did come, and upon bim the ſaid A. K. then and there of bis malice fore= , 
thought did make an afſault, and bim the ſaid A. K. did then and there 
end-avanr to beat and kill, by continuing the afſault aforeſaid, from the 
bouſe of one W. H. in aforeſaid to a certain place called - : 
| in the county aforeſaid, and the ſaid A. K. ſeeing that the ſaid A. M. 
th: u, ſo maliciouſly diſpoſed, to a certain wall in the ſaid place, called 
be — did flee, and from thence for fear of death could not eſcape, 
ime and ſo the ſaid A. K. himſelf, in preſervation of bis life, againſt the 
and ſaid A. M. continued to defend, and in bis own defence bim the ſaid - 
re- A. K. upon the right part of the breaſt of bim the ſaid A. M. witha _ 
er, certain ſword of the price of one ſhilling, which the ſaid A. K. then and 
nto here beld in bis right hard, did ſtri te, then and there giving to the ſaid 
ind Ml A. M. one mortal wound, of the breadth of one inch, and of the depth of 
aid MY three inches, of which ſaid mortal wound the ſaid A. M. t 
% Ml #forc/aid in the county aforeſaid languiſhed, and languiſbing lived from 


tbe ſaid —— day of to the — day of from 
thence next enſuing, and the ſaid A. M. on the ſaid ———— day of 
— in the year aforeſaid at ————— afareſaid in the 


ſaid county, of that mortal wound died; and fo the ſaid A. K. did then 
and there kill bim the ſaid A. M. in bis own defence. 155 | 


* An inquiſition where the murder is unknown. 

tbe 

95 —— - the ſame as before, only ſay, —— that a certain 

a perſon un note n, &c. and add | — Aud the ſaid jurors upan their 
| TR oath 
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 eath aforeſaid further ſay, that the ſaid perſon unknown, after be bad 
committed the ſaid felony and murder in manner aforeſaid, did flee away 


ogainſl the peace, &c. 


*COSTS 


: V the 18 G. 3. c. 19. Whereas by the laws now in being, 


juſtices of the peace are not ſufficiently authoriſed, on com- 


pfaints that come before them out of ſeſſions, to award coſts againſt 


either the perſon complaining, or the perſon againſt whom the com- 
plaint is made; it is therefore enacted, that where any complaint 


| ſhall be made before any juſtice or juſtices, and a warrant or ſum- 


mons ſhall iſſue in conſequence thereof, ii ſhall be lawtul for ſuch 
juſtice, who ſhall have heard and determined the matter of the 


complaint, to award (A) ſuch coſts to be paid by either party, and 


in manner and form as to him ſhall ſeem meet, to the party injur- 
ed: And if the perſon ſo ordered by the juſtice ſhall not forthwith 
pay, or. give ſecurity for the ſame to the ſatisfaction of the juſtice ; 


the ſame ſhall be levied by diſtreſs (B): And if goods and chat- 


tels of ſuch perſon cannot be found (C), the juſtice ſhall commit 


him (D) to the houſe of correction for the place where ſuch perſon 


ſhall refide, to be kept to hard labour not exceeding one month, nor 
leſs than ten days, or until ſuch ſum, together with the expences 


attending the commitment, be firſt paid. ſ. 1. 


Provided that upon the conviction of any perſon upon a penal 
ſtatute, where the penalty ſhall amount to or exceed the ſum of 51, 


the ſaid coſts ſhall be deduQed by the juſtice, according to his diſ- 
cretion, out of the penalty, ſo that the ſaid deduction ſhall not ex- 


ceed one fifth part of the penalty; and the remainder of the pe- 
nalty ſhall be paid to or divided among the perſon or perſons who 
would have been intitled to the whole of the penalty, if this act 
—.. ⁵ ine er NY 


And the juſtices in ſeſſions from time to time may lay down or 


alter ſuch rules and regulations concerning coſts or charges to be 
allowed to any perſon by virtue of this act, as to them ſhall ſeem 
juſt: which rules and regulations, having received the approbation 


and fignature of one or more of the judges of aſſize, ſhall be bind- 


ing, and not otherwiſe, on all perſons whatſoever. ſ. 9. 


The following forms are inſerted in the a itſelf, 


A. Form of awarding coſts, 


County "I; IA. J. one of bis majeſly's juſtices of the peace in and 


borough r the —— aforeſaid, in purſuance of an af! made in 
of be eighteenth year of his majeſty king George the third, 
to wit, intituled, An act for * the payment of coſts to parties, #4 4 4 
on complaints determined before juſtices of the peace out of ſeffions ; 444 
7 for the payment of the charges of conſtables in certain caſes; and 
- for the more effectual payment of charges to witneſſes and proſecu⸗ 
ſt tors of any larceny or other felony; on the complaint f 
— [here ſtate the names of the parties and the offence generally, and 
t the date] againſ} ———— for ———— which ſaid complaint was 
12 heard and determined by me on the — day of — - Do award-- 
h the following coſls to be paid by widelicet [here ſtate the 
e coſts]. Given under my hand and ſeal tbi· day ef i, 
d the year of our Lord ———. Ee . Bs 
h 3 „ 
v3 B. Form of warrant of diſtreſs and ſale. 
. p 55 7 f | 
9 — 1 To the conſtable of ——— and to all other his majeſ- 
F to wit. 5 conſtables in and for — in — « afore- 
5 „ . | e 
R Whereas I J. P. eſquire, one of bis majeſly's juſtices of the peace in 
l and for the .. aforeſaid, in purſuance of an att made in tbe eigh- 
4 teenth year of bis majefly king George the third, intituled, An act for 
7 the payment of coſts to parties, on complaints determined before 
T juſtices of the peace out of ſeſſions ; for the payment of the charges 
5 of conſtables in certain caſes; and for the more effectual payment 
y of charges to witneſſes and proſecutors of any larceny or other fe- 
t lony, have awarded, on the day of ———— now laſt paſt, 
on the complaint of — again: for — the following 
b coſts to be paid by - vid:licet [here ſtate the ſum] : And whereas 
I the ſaid being erdered by me the ſaid juſtice to pay ſuch ſum at 
aforeſaid, hath not paid dewn or given ſecurity for the ſame to the ſatis- 


faftion of me the ſaid juſtice ; Theſe are therefore to command you, and 
each and every of you, to levy the ſaid ſum of — — by diſtreſs and 
fale of the goods and chattels of the ſaid —— and I do bereby order and 


COSTS 


direct the goods and chattels ſo to be diſtrained to be fold and diſpoſed of within % 


. dnys, unleſs the ſaid ſum of ——— for which ſuch diſtreſs all be 
made, together with the reaſonable charges of taking and keeping ſuch diſtreſs, 
Fall be ſooner paid; and you are hereby alſo commanded to certify unto me what 
you /hall have done by virtue of this my warrant. Given under my hand and 
feal at 1 — day f in the year of our Lord 


#445 *C. Conſtable's return thereon, for want of diſtreſs. 


E conſlable of mm do hereby Certify fo ann 


33 l juſtice of the peace of — — that I have made diligent ſearch 
to wit. for, but do not knw, nor can find any goods and chattels of —— 
by diſtreſs and ſale whereof I may levy the ſum of — purſuant to his 


warrant for that purpoſe dated the —— day of —. Given under my hand, this 


m— day — in ——, 


D. Commitment thereupon to the houſe of correc- 


L101, 


| 58 To the conſtable of and alſo to the keeper of the 


to wit. houſe of correction at 


Whereas in purſuance of an act made in the eighteenth year of his majeſty 
king George the third, intituled, An act for the payment of coſts to par- 
f the peace out of ſeſſi- 
ons; for the payment of the charges of Conſtables in certain caſes; and 


ties, on complaints determined before juſtices o 


for the more effectual payment of charges to witneſſes and proſecutors 
of any larceny or other felony, IJ. P. eſquire, one of his majeſty's juſ- 
tices * the peace in and for the ſaid. | — did iſſue my warrant of diſtreſs 
and ſule, directed io conſtable of the ſaid 
of — ordering the ſaid conſtable to lewy the ſum f of the 


 oned: And whereas it appears to me by the return of Ä conſlable of 


fearch, but doth not know of nor can find any goods and chattels of the ſaid ——— 


by diſtreſs and ſal? whereof the ſaid ſum af may be levied purſuant to the | 
Jaid warrant : Theſe are therefore to command you the ſaid conflable of ———» _ 


to appreliend the ſaid ———— and convey the ſaid to the ſaid houſe of 
correction at and to deliver the ſaid ere to the ſaid Reeper 
of the ſaid ſiauſe of correction? And theſe are alſo do command you the ſaid keeper 
of the ſaid houſe of correction, to receive the ſaid into the ſaid houſe of 
correction, and there to keep to hard labour for the ſpace of from the date 
hereof, or until ſuch ſum of 


until the ſaid be diſcharged by due courſe of Iaw. Given under my 
hand and feal at — the day of AH 


—- dated ie day of ————— that he hath made diligent 


together with the expences attending the 
commitment of the ſaid —— to the ſaid houſe of correction, be firſt paid, or 


A TS 


* The coſts and charges of proſecutors nn wat; in caſes of 
felony are treated of under the title FELONY. 


* T. 27 G. 3. K. and Sharpleſs. Pulner ſhewed cauſe againſt a * 4.46 
rule which had been obtained by (arrow to diſcharge the detendant 
out of cuſtody as to an attachment for nonpayment of coſts, the 
term of impriſonment for his offence being expired. The circum- 
ſtances were, that the proſecutor, Mr. Pembroke, being a juſtice of 
the peace, had indicted the defendant, who was the keeper of the 
gaol at St. Albans, for ſuffering a priſoner to eſcape, who had been 
committed by him (the proſecutor) tor felony 3 upon which indictment 
the defendant had been convicted. He contended that the proſe- 
ſecutor was intitled to his coſts under 5 & 6 W. & M. c. 11. ſ. 3. 
as being a public officer proſecuting for the benefit of the public. 
And he cited R. v. Smith, where Lord Mansfield ſaid, that it was 
enough if the proſecutor was proved to be a civil officer in order to 
entitle him to coſts. 
Garrow, in ſupport of the rule, ſaid, that the refit had not 
proſecuted ex officio, and therefore did not come within the role. 
That as a magiſtrate he had done his duty when he had committed 
the felon, and there his juriſdiction had ceaſed. As for the offence 
of letting him eſcape, it was no more the duty of the proſecutor. 
than of any other individual to indiQ the defendant for it. R. v. 
Ingleton. 1 Will. 139. | 
AsHHURS r, On looking into this 20 of parliament, it 
appears to me that the defendant ought not to be charged with the 
coſts. This is not one of thoſe inſtances mentioned in the third 
ſection of the act, which only extends to thoſe officers who proſe- 
cute or preſent ex officis, or where the proſecution is carried on by 
the party grieved. If a juſtice of the peace were to preſent a road, 
and that preſentment were afterwards turned into an indictment, 
there the juſtice would be entitled to coſts; or if a juſtice were to in- 
dict a conſtable or other inferior officer for diſobeying his order, in 
ſuch caſe alſo he would be entitled to his coſts. But this is not a 
proſecution carried on by the proſecutor as a magiſtrate ; for an 
other perſon might have indicted the defendant : The offence in 
this caſe was ſuch as concerned the general juſtice of the realm. 
BULLER, J From a review of all the caſes in'a MS. note- 
book, it appears that the proſecutor is not entitled to his coſts. This 
book "Goes mot indeed include a cafe from 105 ngftoke which came 
before this court a few years ago; but there 1 underſtand that the 
proſecution was carried on by the clerk of the peace, whoſe duty it 
was to draw up all preſentments of conſtables in the form of“ indict- * 447. 
ments; and it was there determined that the proſecutor was enti- 
tled to coſts. But here I cannot ſay that it was the duty of the pro- 
ſecutor as a juſtice of the peace to proſecute this defendant. The 
caſe originally came before him in the character of a magiſtrate on 
the complaint of ſome other perſon ; and if the juſtice choſe to take 
the MENG: out of private hands, and to conduct it himſelf, he 


Wes Ny 1 cannot 


C0 . 


cannot be ſaid to proſecute as a magiſtrate, but like any other indi- anc 


vidual. The court has always conſtrued this act of parliament as to | 
ſtrictly as poſſible. There was one cauſe indeed on this ſtatute, 2 8 
the lh of which I doubt, where it was held that a perſon who was ani 
Injured, and was really the proſecutrix, was not entitled to coſts, oth 
becauſe her name did not appear on the back of the indiAment, g0 
though it was well known ſhe was the real proſecutrix (a): but I thi 
believe that caſe has been ſince over- ruled. Ano- | 
(a) ſion V. ther caſe afterwards came before this court, wher e thi 
Goter, M. 16 the queſtion was, whether the proſecutor was in- ki. 
G. 3. the pro- titled to the coſts of a trial at bar, and it was de- es 
ſecutrix was termined that he was not, becauſe the ſtatute only an 
| Lady Cowper, extended to ſmall offences (b). 'Theſe caſes ſhew th 
20 indicled that the court has always put a ſtrict conſtruction 


the defendant for on this at of parliament. 
a public nuiſance. | = 
( This ap- Rule abſolute.—Durnf. and Eaſt. 2 v. 47. 
pears from M S8. 
notes of Sir Simon Harcourt, when he was maſter of the Crown e, | 


and wbich was the ſame book that Mr. Juſtice Buller referred to. 


fr 1 CE'S. 


OTTAGE (Sax. Cote) is à little houls for habitation, with- | 
out any land belonging to it. By the 31 El. c. 7. cottages 
were prohibited to be erected without laying at leaſt four acres of 
land to the ſame, and divers other reſtriftions were thereby enjoin- 
ed; but the ſame was repealed by the 15 G. 3. c. 32. ſetting forth, 
. that the ſaid ſtatute of 31 El. had laid the induſtrious poor under 
great difficulties to procure habitations, and tended very much to 
leſſen population, and in divers other reſpects was inconvenient to 
the l part of the nation in general. 


COUNTY COURT, 


NCIENTLY, the comites, counts, or earls, 
had the government of the counties; 
Ba and 


COUNTY COURT 


and afterwards the vicecomites or ſheriff}. And the county ſeemeth 
to be * nothing elſe but the diſtri of the comes or count. Sbire is % | 
2 Saxon word, from Scyran, to ſhare or divide, for that the ſhires 448 
and counties are divided by certain metes and bounds from each 
other. And the ſheriff, in Saxon ſcyregerefa, is the reve, grave, or 
governor of the Hire; wherein he hath * ants being therein | 
the chief officer under the king. | 

2. The ſheriff holdeth in his county two courts; | County court. 
the torn and the county court: The torn is the : 
king's court of record for criminal cauſes, and for redrefling of 
common grievances within the county; the county court is Tot a” 
court of record, but only a court baron, for civil cauſes, and 
this 1s the court of the ſheriff himſelf. 

3. By the 2 & 3 Ed. 6. c. 25. No county When to be. 
court ſhall be longer deferred than one month bolden. 
from court to court, ſo that the county court ſhall 
be kept every month, and not otherwiſe. _ 

And this 1s to be accounted 28 days to the month, and not ac- 
cording to the month of the calendar. 2 Inft. 177. 

It may be kept at any place within the county, WW, 155 to be 
unleſs reſtrained by ſtatute. Wood, b. 4. c. 1. kept. 

; he ſuitors, that is, the freeholders, are the 
judges in this court; except that in re-difſeiim, How Sie the 
by the ſtatute of Merton, the ſheriff is judge. And ſheriff i is judge. 
by the ſtatutes concerning parliamentary elections, 


he is judge at the election of knights; for he muſt make a true re- 


%, 


turn at his peril. Barl. County Court. 

6. This court ſhall hold pleas betwixt party and Of what ſum 
party, where the debt or damage is under 40s. this court bath 
4 Inſt. 266. n 


But in a replebiny the ſum may be above 408. 4 Inſt. 266. 

7. Alſo it hath not cognizance of treſpaſs vi et Of wh. 
armis, becauſe a fine is thereby due to the king, ft 4 * at of 
which 1 it cannot uren 4 Inſt. 256. Eee LOH CONT . 

bath cognizance. 


8. And by the 11 H. - e. No plaint ſhall One plaint for 


be entered 3 55 the county court, but where the one treſpaſ* or 
5 


plaintiff or Hs attorney is preſent ; and the plain- contracł. 
tif ſhall find pledges to purſue his plaint; and he 
ſhall have but one plaint for one treſpaſs or contract; on pain of 
403, half to the king, and half to the proſecutor. And one juſtice 
may examine the ſheriff or other officer making default; and ſhall, © 
within a quarter of a year, certity the examination into the e 
uer. 
; But as to the pledges above mentioned, they a1 are now diſuſed in 
this court ; and were formerly uſed only in cafes where the plain- 
tiff lived out of the county. Grenw. 11. Read. County C. 
Vor. I | 3D | 9. But 


*449 


COUNTY COURT. 


* 9. But by virtue of a writ of juſticies, the court 
Irit of juſti- may hold plea of treſpaſs vi & armis, and of any 
dies. | ſum, or of all actions perſonal above 40s. For 
| | this writ is in the nature of a commiſſion to the 
ſheriff, for the ſake of diſpatch, to do the ſame jgſice in his county 
Inf. as might other wiſe be had in the courts at He ee minſler. 4 
nſt. 266. 


Who ſhall af we By the 12 G. 2. c. 13. ſ. 7. If any perſon 


all commence or defend any action, or ſue out 
any writ, proceſs, or ſummons, or carry on an 
proceedings in the county court, who ſhall not be 
admitted attorney, or ſolicitor according to the act of 2 G. 2. c. 23. 
he ſhall forfeit 2ol with coſts, to him who ſhall ſue 1 any court of 
record. 


as attorney in 
this court. 


11. The plaintiff in this court firſt jokes out a 


Summons.” ſummons, returnable at the next county court ; 
and if the defendant do not appear, an attach- 


ment or diſiringas is to be made out: but if the defendant appears, 


the plaintiff is to file his declaration, ſhewing his cauſe of action, 


or matter of complaint, in what manner the action accrued, at 
what time and place the wrong was done, and the damage he _ | 
: ſuſtained. Greenw. 11. Read. County C. 


12. If the Anden doth appear, and the next 
Decleratien: court after gives a rule to declare, and the plain- 
tiff doth not file his declaration within the time, 

he may be nonſuited. 74. 


13. When the plaintiff hath declared, he muſt 


Continuence. continue his ſuit from court day to court day, other- 
wiſe the defendant may take advantage of it; 
and this is called a continuance, being an adjourning of the ſuit 
from time to time, to keep it on foot. id. | 

14. The rule, or dies datus, is when farther day 
Dies dates: -- fn given to the plaintiff to declare, or to the de- 
fendant to plead; and the time given is uſually 

to the Next court day, but upon occaſion may be enlarged. 7d. 
' 15. The next court after filing the declaration, 


Afar. and imparlance given, the defendant is to put in 


his anſwer or plea, and if the plaintiff join iſſue, 


they may proceed to trial the next court day, if they proceed not 
farther by re plicat ion, rejoinder, ſurrejoinder, and the like. id. | 
16. But if freehold is pleaded by the defendant, 


| Pha of free- this court can proceed no further, for freekold ſhall 
bald. never be tried without writ; therefore the cauſe 
muſt be removed; as when a defendant avoweth 

for damage ſeaſant, and the plaintiff juſtifieth by reaſon of common 


of paſture. Waad, b. 4. c. 1. 


17. Where a verdict is given for the plaintiff, 


. and judgment entered thereupon, a fferi facias 


end diſireſt. may be awarded againſt the defendant's goods, 


which 


coroner gives judgment of outlawry. 4 Inſt. 266. 


COUNTY COURT. 


to ſatisfy the plaintiff ; but if the defendant hath no goods whereupon 
to levy, the plaintiff remains without remedy in this court, for it 
being no court of record, no capias lies there; but an action may 
be brought at common law upon the judgment entered. Greenw. 
22, Read. County C. 

18. Cauſes are removed out of this court, by a Removal by 
writ of recordare, which iſſues out of the chan- recordare. 
cery, directed to the ſheriff, commanding him to 
ſend the plaint that is before him in his county court (without writ 
of 7u/ticies) into the court of king's bench, or common pleas, to the 
end the cauſe may he there determined. And the ſheriff is hereupon 
to ſummon the other party to be in that court, (into which the 
plaint is to be ſent) at a day certain. And of all this he is to make 
certificate under his own ſeal, and the ſeals of four ſuitors of the 
ſame court. Read. County C. | 5 9574 

19. Cauſes are alſo removed by fone, which Removal by 
differs in nothing from a recordare, but that it fene. 
removes ſuch ſuits as are before the ſheriff by writ _ 
of juſticies, and a recor dere is to remove the ſuit that is by plaint 
only, without writ. VVV 1 

10. And altho' the plea be diſcontinued in the Removal after 
county, yet the plaintiff or defendant may remove diſcontinuance. 
the plaint into the common pleas or king's bench, | gt 


and it ſhall be good, and he ſhall declare upon the ſame. 7d. 


p Us CO a | into exattus, 92 
21. In this court, after the guinto exadus, the Outlatry 


22. Out of the county court is derived the ““ onounced. 


hundred court, for the eaſe of the ſubject; and it Hundred 
hath like juriſdiction as the county court, and may court. 
be held every three weeks. 2.Inſt. 51. e 


County hall. | See Shure hall. 3 


CQUNTY RATS; 
1. JF HE ſeveral rates hereafter following, in Severg! rates 
order to avoid the inconveniencies of ſe- zhrown inte 


parate collections, ſhall for the future be levied one general 
and raiſed by one general county rate county rate. 


C Tust 


which may be taken by * virtue thereof, and appraiſed and fold, 4 50 


COUNTY RAT £ 
That is to ſay, 5 

(1) For repairing county bridges, and highways thereto adjoin- 

ing, and ſalaries for the ſurveyors of bridges; as directed by the 


22 H. 8. c. 5. and 1 An. ft. 1. e. 18. 
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* (2) For building and repairing county gaols; by 11 & 12 W. 
e. 1% þ 


(3) For repairing ſhire halls ; by the 9 G. 3. c. 20. 


(4) For the maſter of the houſe of correction his ſalary, and re- 


lieving the weak and fick in his cuſtody ; by the 7 J. c. 4. 

() For relief of the priſoners in the king's bench and marſhalſea 
priſons ; and of poor hoſpitals in the county, and of thoſe that ſhall 
ſuſtain loſſes by fire, water, the ſea, or other caſualties, and other 
charitable purpoſes for relief of the poor, as the juſtices in ſeſſions 


_ ſhall think fit; by the 43 El. c. 2. ſ. 15. 


by the 14 G. 2. c. 33. 


(6) For relief of priſoners in the county gaol; by the 14 El. 
C- 5: | | | 85 Y | 
(7) For the preſervation of the health of priſoners ; by the 14 

J. 3. C. 59. | > | | | 
(9) For the chaplain's ſalary of the county gaol ; by the 13 G. 3. 

(9) For ſetting priſoners on work 3 by the 19 C. 2. c. 4. 

(10) The treaſurer's ſalary 3 by the 12 G. 2. c. 29, 

(11) Salary of perſons making returns of the prices of corn; by 
the 10 G. 3. c. 39. = 

(12) Charges attending the removal of any of the ſaid general 


county rates by certiorari; by the 12 G. 2. c. 29. 


(13) Money for purchaſing lands at the ends of county bridges; 


- 


(14) Charges of building or repairing houſes of correction, and 
for fitting up and furniſhing the ſame, and employing the perſons 
ſent thither ; by the 17 G. 2. c. 5. ſ. 33. 

(15) Charges of apprehending, conveying, and maintaining 
rogues and vagabonds ; by the 17 G. 2. c. 5. 


(36) Charges of the ſoldiers carriages, over and above the offi- 


cers pay for the ſame, by the ſeveral yearly acts againſt mutiny and 
_ defertion, and by the militia act of the 2 G. 3. c. 20. 


(17) Tne coroner's fee of 9d a mile for travelling to take an in- 
quiſition, and 20s for taking it; by the 25 G. 2. c. 29. 


(18) Charges of carrying perſons to the gaol, or houſe of cor- 


"6 


reQtion ; by the 27 G. 2. c. 3. 
(19) The gaoler's fees for perſons acquitted of felony, or diſ- 
charged by proclamation; by the 14 G. 3. c. 20. 
(20) Charges of proſecuting and convicting felons; by the 25 
G. 2. c- 36. $7 G. 2. C. 3. 14 G. 3. e. 20. and 18 G. 3. 
„ | 
* (21) Charges of proſecuting and conviCting perſons plundering 
ſhipwrecked goods; by the 26 G. 2. c. 19. | | 
„ (22) Charges 


COUNTY RATE. 


(22) Charges of maintaining the militia men's knien ; by the 
ſeveral militia a&ts. 

(23) Charges of bringing inſolvent debtors to the 4755 in order 
to their diſcharge, if themſelves are not able to pay; by the 32 
G. 2. c. 28. 

(24) The charges of tranſporting felons, or conveying them to 
the places of labour and confinement 3 by the 6 G. c. 23. &19 G. 
3. c. 

(25) Charges of carrying pariſh apprentices, bound to the ſea- 
ſervice, to the port to which the maſter belongeth 3 by the 2 & 
3-Ant. ens. 

2. And that the ſame may be collected with as Seffons to lay 
much eaſe, and as little expence as poſſible, the the rate. 
juſtices at their general or quarter ſefſions, or the 

greater part of them, ſhall have power to make one general rate to 
anſwer all the purpoſes aforeſaid. 12 G. 2. c. 29. ſ. 1. 
Which rate ſhall be aſſeſſed in ſuch proportions in every eri or 
place, as any of the rates by the ſaid ſeveral former atts have been uſu- 
ally aſſeſſed. id. 

By which laſt words reference being made to the former acts, as 
to the manner of proportioning the tate, it is proper to inſeit here 
how the caſe ſtands upon the ſaid former at, as to ſuch laying of 

the aſſeſſments ; and it is thus : 

(7) By the above mentioned act of the 22 H. 8. (in regard to 
bridges) the Juſtices were to rate every inhabitant within their ju- 
riſdiction, in ſuch reaſonable ſum, as they ſhould think convenient. 
And by the 1 An. ſt. 1. c. 18. Every town, pariſh, or place was 
4 i to be aſſeſſed as they uſually had been aſſeſſed towards the ,repair of 
bridges. 

( 2 By the 14 El. c. 5. (for relief of priſoners) the juſtices were to 
rate every pariſh at fack reaſonable ſums as they ſhall think conve- 
nient. 

(3) By the 44 El. c. 2. (for hoſpitals and the marſbalſea) the ſame | 
was to be rateably aſſeſſed — every pariſh. _ 

(4) By the 7 J. c. 4. (for the maſter of the beuſe of. correction bis 
ſalary) the ſame was to be rated, as for hoſpitals and the warſualſea, 
by the 43 El. c. 2. . 

(5) By the 19 C. 2. c. 4. (tor ſetting friſaners on work) to be raiſ- 
ed as other county charges. 

(6) By the 11 & 12 W. c. 19. (for repairing gaols) TS: aſſeſſed 
by the juſtices in equal proportions, on ny hundred, ward, or 
other diviſion. 7 

(7) And for vagrants (by the 12 An. now repealed) the money 
was to be raiſed as for bridges and gaols, _ 

K So that upon the whole here ſeems to be intended an equal, pro- 4 53 
portionable rate, upon Every divition. 


H. 22 


COUNTY RATE. 


Proportion in H. 22 G. 3. K. v. Inhabitants of St. Paul Ca 
the ſeveral pa- vent Garden. This was an appeal againſt the gene. 
iſbes cannot be ral county rate, made at the quarter ſeſſions for 
altered. Middleſex ; which rate was confirmed at the next 

general ſeſſions, and the following caſe ſtated. 
That the pariſh of 87. Paul Covent Garden, in the county of Middle. 


ſex, was aſſeſſed 6gl 5s 75d, altho' the annual rents or value of the 


lands and tenements therein aſſeſſed to the poor's rate do not amount 
to 32, 0; and that the pariſh of Sr. Mary-le-bonè in the ſaid county 
was allefled to the ſamie county rate 71 5s 10d only, altho' the annual 
rents, or value of the Jands and tenements in that pariſh, charged 
with the poor's rate, amounted to 140,000l, or thereabouts; where. 


fore the petitioners conceived the ſaid county rate to be unequal.— 


Upon hearing the appeal, it appeared to the court, that the allega- 
tions contained in the ſaid petition and appeal were true; but the 
court conceiving they were not authoriſed by 12 G. 2. or any other 
law, to vary the proportions of the county rate, as it hath continued 


in its preſent form ſince the year 1739, did therefore diſmiſs the ſaid 


appeal —After hearing counſel on both ſides, L. Mansfield ſaid, 


There is great hardſhip in this caſe ; but the point is ſettled by the 


authority in Parker's Reports 74, and we can give no relief. The di- 
viſions of the land-tax were ſettled in 1694. By the increaſe of the 
metropolis it happened, that a great quantity of the land in Meſimin- 


fer has ſince been built upon; but the act having laid the tax upon 


the diviſion, the diviſion is no further liable than before. - In this 


caſe to be ſure the ſubject is different, but the reaſon is the ſame in 


both. By this act, county rates are to be collected in the ſame man- 
ner as rates have been ſally collected in the ſeveral diſtrifts ; upon 
pariſhes eo nomine, and not upon individuals. We have no authori- 


ty to alter this proportion, notwithſtanding change ef circumſtances, 
| and though convinced that the equity of the caſe is with the appel- 


Jnts.. Cal. Ca. 158. N „ ; 

5 And where any perſon, liberty, diviſion, or 
Places ex- place hath uſually contributed, or is liable to pay, 
empted from part only to one or more of, and not to all the rates 


ef the rote. hereby intended to be raiſed and thrown into one 


ſeſſions may order and aſcertain, what proportion thereof ſhall be 


general rate; the juitices at their general or quarter 


aſſeſſed on, and paid by ſuch perſon, liberty, diviſion, or place. 12 
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G. „ 290-45: 


* As for inſtance, where by the ſtatute of 22 H. 8. c. 5. towns 


corporate are charged for the repairing of bridges within their reſpec- 
tive liberties; and the counties, for the bridges out of ſuch liberties; 


in ſuch caſe a town corporate ought not to be charged towards the 


bridges in the county at large and conſequently ought to have an 
abatement in the rate charged upon them, in ſuch proportion as the 
expence of bridges is io the whole expence of the ſeveral articles 
charged upon the faid general county rate; as if the expence of 
bridges be a tenth part of the whole expence chargeable upon = 
county 
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county rate, then ſuch town corporate ſhall have an abatement of 
one ſhilling for every ten, which it would otherwiſe be charged with 
in ſuch rate. 

4. And by the 1 3 G. 2. c. 18. ſ. 7. Where any Places ex 
liberties or franchiſes have commiſſions within empt from the 
themſelves, and are not ſubject to the county juſ- whole rate. 
tices, and do not, nor did before the 12 G. 2. con- | 
tribute to the county rates; the juſtices within ſuch liberties may ex- 
erciſe the fame n within their liberties, as ade in their couny: 
ties. 

5 Which ſaid rates the high conſtable ſhall, at 5 
ſuch times as the ſaid juſtices by their order in ſel- High 3 
lions ſhall direct, demand of the churchwardens ble 16 make de- 
and overſeers; which demand thall be made in mand. 
writing (A) and given to them, or any of them, or 7 
left at their dwelling houſes, or affixed on the church 4 by the- 
{aid high conſtables. 12 G. 2. c. 29. f. 2. 

6. Whereupon the ſaid churchwardens and over- 
ſeers ſhall in 30 days after ſuch demand made, of 
the money collected for relief of the poor, pay the PR 
_ ſo aſſeſſed on each pariſh or place, 12 G. 2. 

1. 2. | . | 

125 . And if the ene en or overibees,” or To be pat 
any of them, ſhall neglect or refuſe ſo to pay, the by diftreſs. 
high conſtable ſhall levy the ſame by diſtreſs and 
ſale of the goods of ſuch churchwardens or overleers fo refuſing or 
neglecting, by warrant of two or more juſtices reſiding in or near fuch 
pariſh or place. 12 G. 2. c. 29. f. 2. 
8. And the receipt of ſuch high conſtable ſhall Hi h of 
be a full diſcharge to the churchwardens and over- 333 


Overſeers to 


ſeers, or other perſon paying the ſame. 12 G. 2. les . 
1 F. 20. 13 
i 9. Where there is cononrrite.theuſlicein thelr Coe 3 


7 general or quarter ſeſſions, ſhall by their order di- there i is no poor 

8 rect the ſum aſſeſſed on ſuch pariſn, townſhip, or rate. 

. place, to be rated and levied by the peity conſtable, 

8 or other peace officer, as money for relief of the poor is by iow to + rated 

- or levied : Which ſum ſo rated and levied ſhall be paid by him to the. 

: high conſtable, and ſhall be demanded of, paid by, or levied * on ſuch *4 55 
petty conſtable, in the ſame manner as before of the churchwardens 

$ and overſeers. And if any petty conſtable ſhall pay ſuch ſum before 

be hath collected it, he may afterwards rate and levy the ſame, or 

ö may be allowed and reimburſed the ſame, out of any conſtable's or 

a other rate, which the juſtices in their ſeſſions ſhall order and direct. 

5 12 G. 2. c. 29. f. 3. i 

| As money for relief of the poor 1s to be rated or levied. ] That is to 
ſay, by taxation of every inhabitant, parſon, vicar, and other, and 
of every occupier of lands, houſes, he, coal mines, or ſaleable un- 
derweods. 43 El. N 5 

10. And 


COUNTY RATE. 


10. And whereas it will be inconvenient to many Northern 
towns, pariſhes, and places, in the counties of counties. 
York, Derby, Durham, Lanca iter, Cheſter, Weftmor- 
land, Cumberland, and Nerthumberland, that the ſaid rates ſhould he 
paid out of the poor rate; the juſtices at their general or quarter ef. 
ſions, if they ſhall think convenient, may order the ſum aſſeſſed on any 


ſuch town, pari., or place, to be paid by and levied on the petty 


conſtable [BJ in ſuch manner as is above directed, in caſes where no 
rate is made for the poor. 12G. 2. c. 29. 1. 4. 


If they ſpall think convenient.) By which words the juſtices i in thoſe 
counties may order the rate to be paid by either of the two methods 
before mentioned, according to their diſctetions; that is to ſay, either 


by the churchwardens and overſeers out of the poor rate ; or by the 


petty conſtables by an aſſeſſment after the manner of the poor rate, 
And the reaſon of this clauſe ſeems to be, becauſe ſome pariſhes in 
the northern counties being very large, and for that reaſon ſubdi- 


vided into ſeveral townſhips with regard to the poor, it may happen 


that ſome townſhips in the ſame pariſh may be high rated, and others 


low rated, towards the relief of their poor; therefore ifa general 
ſum for the county rate upon the whole pariſh were to be charged 


upon all. the inhabitants, in proportion to their poor rate, it would 


lay the burden very unequally. To remedy which, the juſtices by 


able upon each ſubdiviſion or conſtablewick, in order to lay the ſame 


this clauſe may charge ſeparately ſuch ſum as they ſhall think reaſon- 


_ equally throughout the pariſh : and if any townſhip ſhall be aggrieved 


| en, | 
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Hiet ronflable _ eons reſpectively after they have received 
to pay to the the money, * ſhall pay the ſame to the treaſurer ; and 
treaſurer, the money fo paid, ſhall be deemed the publick 

1 =: "Rock, - 1 „ „ 1 6- 

Treafurer's re- 12. And the treaſurer's receipt ſhall be a ſuffici- 

c2ipt. e diſcharge to the high conſtable. 12 G. 2. 7 
, + ep bob 

High conflable 13. And the ſaid high conftable ſhall deliver in 

70 account. a a true account on oath (if required) of the money by 


thereby, they may appeal as hereafter is directed, or remove it by 


The ſaid high 1 at or before the 


them received, before the ſaid juſtices at their ge- 
neral or quarter ſeiſions; and 17 any ſuch high conſtable ſhall neglect 


or refuſe to demand or levy as aforeſaid, or to account, the ſaid juſ- 


tices at their general or quarter ſeflions may commit him to the com- 
mon gaol, until he ſhall have cauſed ſuch rates to be demanded and 
levied, and ſhall have rendered a true account. And if it hall ap- 

ear by ſuch account, that any ſum is remaining in his hands, and 


he ſhall not pay over the ſame to the treafurer, they may commit 


him till he pay the ſame, 12 G. 2. c. 29. 1. 8. 


14. And 


COUNTY RATE. 

14. And the juſtices, at their general or quarter 
ſeſſions, may oblige by their order, the petty con- Petty conſtables 
ſtables or any other perſon empowered to levy, col- and others te 


left, or receive any ſum for the purpoſes aforeſaid, account. 


and who have any ſum in their hands, to account 1 
and pay 8 2 the ſame, in like manner as the high conſtables. 12 G. 
2. C. 29. 17. 5 FR | | 
15. And the treaſurer ſhall pay ſo much of the Treaſurer's 
money in his hands, to ſuch perſons, as the juſtices diſburſements . 
in ſeſſions ſhall by their order from time to time ap 
point, for the uſes and purpoſes of the ſaid above mentioned acts, and 
for any other nſes and purpoſes to which the public ſtock of any- 
county, city, diviſion or liberty, is or ſhall be applicable. 12 G. 2. a 
| 18 And the treaſurer ſhall keep a book of Treaſurer's 
entries, of the ſums by him received and paid; and account. \. 
{ſhall deliver in a true account, on oath if required, 
of his receipts and diſburſements, to the juſtices at every general or 
quarter ſeſſions, and alſo the proper vouchers for the ſame, to be 
kept amongſt the records of the ſeſſions. 12 G. 2. c. 29. ſ. 
l 17. And the diſcharge of the ſaid juſtices, by Seſſions order 
their order at their general or quarter ſeſſions, ſhall à diſcharge to the 
be a ſufficient diſcharge to the treaſurer. 12 G. 2. treaſurer. 


C. 29» . Qs 


18. And no new rate ſhall be made, until it ap- New rate 
pear by the treaſurer's accounts, or otherwiſe, that when to be made. 
three fourths of the money collected have been ex- 


pended for the purpoſes aforeſaid. 12 G. 2. c. 29. ſ. 10. 


19. If the churchwardens and overſeers of ax 
pariſh or place, ſhall think ſuch pariſh or place is Appeal. 
over- rated, they may appeal to the next general or 


quarter ſeſſions, againſt * ſuch part of the rate only as may affect ſuch * 457 


pariſhes or places: but ſuch rate, upon the appeal, ſhall not be quaſh- 
ed in regard to any other pariſhes or places. 12 G. 2. c. 29. ſ. 12. 
20. No certiorari to remove any rates, or any or- 
ders or other proceedings of the ſeſſions touching Certiorari. 
ſuch rates, ſhall be granted but upon motion the - 
firſt week of the next term after the time for appealing from ſuch 
rates or orders is expired; and on making it appear to the court by 
affidavit or otherwiſe, that the merits of the queſtion on ſuch appeal 
or orders, will by ſuch removal come properly in judgment. And 
no ſuch certiorari ſhall be allowed, until ſufficient ſecurity be given to 
the treaſurer, in the ſum of ol, to proſecute the certiorar; with ef- 
fect, and to pay the coſts if the rates or orders ſhall be confirmed. 
Nor ſhall any ſuch rates, orders, or proceedings be quaſhed for want 
of form only. 12 G. 2. c. 29. f. 21. 3 
And no action ſhalt be commenced againſt any perſon who fhall 


| Have collected or received any money on any rate which ſhall be quaſh- 


Vol. I. 3 E ed 


ed on a certiorari or otherwiſe, for any money collected or received 
on ſuch rate before the certiorari was brought ; but the perſons who 
| Have paid on ſuch rate more than they ought to have paid, {hall be 
repaid, or have the ſame allowed in the next rate. 12 G. 2. c. 29. 
1.10 | 1 955 


1 High Conſtable's warrant to levy the rate. 


Weſtmorland. & To the churchwardens and overſeers of the poor of the 
Kendal Ward. townſhip | or pariſh) of in the ſaid county. 


DDV virtue of an order of his majeſty's juſtices of the peace in and 
B for the-ſaid county, in their general quarter ſeſſions aſſembled, 
you are hereby required in thirty days time from your receipt of this 
precept, or otherwiſe having had due notice thereof, to pay to me, 
out of the money by you collected or to be collected for the relief of 
the poor, the ſum of ——— being the proportion of your ſaid town- 
ſhip Cor pariſh] for and towards the general county rate, for the re- 
pairing of bridges; repairing of the gaol, and for the relief of pri- 
ſoners therein; and for the relief of the priſoners in the king's bench 


niſhing the houſe of corre&ion, with the ſalary of the keeper thereof; 


*4 5 8 other * county charges. And herein you are not to fail, on the peril 
that ſhall enſue thereof. Given under my hand the = — day 


Of — 


Job 1 Bracken, High Conſtable. 


by the petty conſtables; and then the high conſtable's precep! 
to the peity conſtables may be thus: e 


2 j To the conſtable of bog 


— in the ſaid county. 


” Y virtue of an order from his majeſty's juſtices of the peace in 


and for the ſaid county, in their general quarter ſeſſions aſſem- 


_ | bled, you are hereby required to raiſe the ſum of within your 


N conſtablewick, for which you are to make an equal rate within your 
ſaid conſtablewick, and to levy the ſame, in ſuch manner as money 


1 for the relief of the poor is by law to be rated or levied: which ſaid 
ſum you are to pay unto me, in thirty days time from your receipt of 


and marſhalfea priſons; repairing the ſhire hall; repairing and fur- 


the treaſurer's ſalary ; the coroner's fees; the charges concerning va- 
grants, ſoldiers carriages, convicting and tranſporting felons, and 


B. Or, in the northern counties above mentioned, the juſtices, 
if they think proper, inſtead of ordering the money to be paid 


by the churchwardens and overſeers, may order it to be paid 


w Ah 


S HS. area 
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COUNTY RATE. 
this precept, or otherwiſe having had due notice thereof ; the ſame 


being the proportion of your ſaid conftablewick, for and towards the 
general county rate, for the repairing of bridges —, - 


And fo repeat the ſeveral particulars as in the laſt precedent ; and 
that for this reaſon, that the people may know what it they pay 
their money for. | e 


/ 


THE laws relating to the cuſtoms, ſo far as juſtices of the 
peace, conſtables, and other ſuch officers, are concerned 


therein, being conſiderably connected with the laws of exciſe, it is 


thought proper to refer this ſubje& to the title Exciſe, where the 
whole will be more clearly comprehended under one view. a 


* 
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the office of cuſtos rotulorum, but ſuch as ſhall have a bill figned with 


the king's hand for the ſame; which hill figned ſhall be a ſufficient © 
warrant to the lord chancellor to make a commiſſion, aſſigning and 


Y the 37 H. 8. c. 1. ( which was altered by the 3 £9 4 Ed. 6. 
c. 1. hut reſtored by 1 W. c. 21.) No perſon ſhall be appointed to 


authorizing thereby the ſame perſon to be cuſtos ratulorum, until the 


king hath by another bill with his own hand appointed one other 
perſon to have the ſame office, by himſelf, or his ſufficient deputy, 


learned in the laws, and meet and able to ſupply the ſaid office. 
In purſuance whereof, the laſt clauſe in the commiſhon of the 


* 


peace is generally to this effect: Laſtly, we have aſſigned you 


e the aforeſaid -————— keeper of the rolls of our peace in our 
* ſaid county, and therefore you ſhall cauſe to be brought before 


*© you and your ſaid fellows, at the days and places aforeſaid, the 
| © writs, precepts, proceſſes, and indictments aforeſaid, that they 
may be inſpeRed, and by a due courſe determined, as is afore- 


se ſaid.” 


Cyder, See Excife.. | 
3 E DEBTORS. 


- * 


* 460 


DEBTORS. 


o priſoners for debt ſhall be demeaned. See title 
Gaol. 
Inſolvent debtors brought to the aſſizes, in order to be diſcharged, 
ſhall pay for their bringing thither, not exceeding 12d a mile; 
and if they are not able to pay, then the ſame ſhall be paid by the 
treaſurer, out of the county ſtock. 32 G. 2. c. 28. 7 15. | 


5 Deer. fon G 
Defamation. See Slander. 


DEMURRER. 


| Demurrer (from demerari) fignifies an abiding | in point of 
law, upon which the defendant joins iſſue, * allowing the 
fact to be true as laid in the indictment. Wood. b. 4. c. 5. 

In criminal caſes not capital, if the defendant demur to an in- 
dictment, the court will not give judgment againſt him to anſwer 
over, but final judgment. 2 Haw. 334. ; 

But regularly in all caſes of felony, where a man pleads a ſpe- 
cial matter, tho' he conelude his plea with not guilty to the felony, 
or do not conclude it ſo, yet if his plea he tried, or found, or ruled 
_ againſt him, he ſhall be put to his plea of not guilty, and be tried 
for the felony ; + for tho' a man ſhall loſe his land, in ſome caſes, 


for miſpieading. yet he ſball not loſe his life or OI 2 
H. H. 257. | 


DEODAMND. 


'P EODAND is, when any moveable thing inanimate, or 
beaſt animate, doth move to or cauſe the untimely death 
of any reaſonable creature, by niiſchance, without the will or 


fault of himſelf, or of avy perſon. 3 Inſt. 57. 


2. This, 


or 
th 
Or 


Sy 
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2. This, altho' it be not properly homicide, nor puniſhable as 2 
crime, yet 1s taken notice of by the law, as far as the nature of 


the thing will bear, in order to raiſe the greater abhorrence of mur- 


der; and the unhappy inſtrument or occaſion of ſuch death is call- 
ed a deodand ¶ deodandum), and forfeited to the king, and was an- 
ciently paid into the hands of the king's almoner, to be applied to 
pious uſes for the ſoul of the deceaſed. Alſo all ſuch weapons, 
whereby one man kills another, are forfeited. 3 Inf. 51. 1 Haw, 
66, F. 265. | 5 | 


3. This forfeiture is ſtill part of the caſual revenue of the crown, 
unleſs where lords of franchiſes are intitled to it by grant. For no 
man can preſcribe to it, or to the goods of ſelf- murderers or other 
felons, or of out-laws, happening within his royalty. FB. 265. 
4. It ſeems clearly ſettled, contrary to the former opinions, that 
a horſe, or the like, killing an infant within the age of diſcretion, 


is as much forfeited as if he were of age. 1 Haw. 66. 


5. Alſo, it was anciently holden, that things fed % the free- 


hold, as the wheel of a mill, or a bell hanging in the ſteeple, may 


9 


be deodands; but by the later reſolutions they * cannot; unleſs *40r | 


they were ſevered before the accident happened. 1 Haw. 66. 
6. It is agreed by all, that a hip in ſalt water, from which a 


man falls and is drowned, is not forfeited, becauſe perſons at ſea 


are continually expoſed to ſo many perils, that the law imputes 
not ſuch misfortunes to the fhip. Alſo it ſeems clear, that when 
a man riding on a horſe over a river, is drowned thro” the violence 
of the ſtream, the horſe is not forfeited, becauſe not that, but the 


water cauſed his death. But it is ſaid, that a ſhip, by a fall from 


which a man is drowned, in the freſh water, ſhall be forfeited, but 
not the merchandize therein; becauſe they no way contribute to 
his death. And by the fame reaſon it ſeems that if a man riding 


on the ſhafts of a waggon, fall to the ground and break his neck, 


the horſes and waggon only are forfeited, and not the loading, be- 


cauſe it no way contributed to his death; for which reaſon, where 


a thing not in motion cauſes a man's death, that part thereof only, 


which is the immediate cauſe, is forfeited. As where one climb- 


ing upon the wheel of a cart, while it ſtands ſtill, falls from it, 


and dies of the fall, the wheel only is forfeited : But if he had 
been killed by a bruiſe from one of the wheels being in motion, 
the loading alſo would have been forfeited, becauſe the weight 
thereof made the hurt the greater; and it is a general rule, that 
wherever the thing which is the occaſion of a man's death is in 
motion at the time, not only that part thereof which immediately 


wounds him, but all things which move together with it, and 
help to make the wound more dangerous, are forfeited alſo. 1 

7. Thus a cart met a waggon loaded upon the road, and the 
cart endeavouring to paſs by the waggon, was driven upon an 
high bank and overturned, and threw a perſon that was in the 
E e 8 ET 1 8 cart, 
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cart, juſt before the wheels of the waggon, and the waggon run ps 
over him and killed him; it was reſolved in this caſe, that the cart, 1 
waggon, loading, and all the horſes were debdands, becauſe they ti 
all moved to the death. 1 Salk. 220. 5 5 


8. If a weight of earth fall upon a worker in a mine, and kill oc 
him; the weight of the earth is forfeit, and not the whole mine, 
9. In all theſe caſes, if the party wounded die not of his wound, 
within a year and a day after he received it, there ſhall be nothing 
forfeited, for the law doth not look on ſuch a wound as the cause of 
a man's death, after which he lives ſo long: But if the party die 
246 within that time, the forfeiture ſhall, have relation to the wound 
402 given, and & cannot. be ſaved by any alienation or other act what- 
ſoe ver in the mean time. 1 Haw, 67. 2 . 
10. However nothing can be forfeited as a deodand, nor ſeized 
as ſuch till it be found by the coroner's inqueſt to have cauſed a 
man's death; but after-ſuch- inquiſit ion, the ſheriff is anſwerable 
for the value of .it, and may levy. the ſame. on the town where it 
fell, and therefore the inqueſt ought to find the value of it. 1 
11. And if the coroner. omits his duty in this caſe, the inquiſi- 
tion may be made by the commiſſioners of gaol delivery, oyer and 


terminer, or of the peace. 1 H. H. 419. i , 
12. After all, as this forfeiture ſeemeth to have been originally 
founded, rather in the ſuperſtition of an age of ignorance, than in 
the principles of ſound reaſon and poliey, it hath not of late years 
met with great countenance in Meſiminſter- ball. And when juries - 
have taken upon them to uſe. a judgment of diſeretion, not ſtrictly - 
within their province, for reducing the quantum of the forfeiture,- (1 
the court of king's bench. have refuſed to interpoſe in favour of the 
crown or lord of the franchiſe; In the caſe-of K.-and-Rolfe,/ coro- uf 
ner of Kent, H. 5 G. 2. the coroner's inqueſt found, that a man p. 
ſitting on his waggon accidentally fell to the ground, and that the pi 
horſes drawing the waggon forward, one of the fore wheels cruſhed er 
dis head, of which he inſtantly died, and then concluded that only 
the wheel, on which they ſet a ſmall value, moved to his death. fh 
A motion was, made, in behalf of Mr. Mompeſſon, lord of the fran- Im 
chiſe, for quaſhing this inquiſition, upon affidavits tending to ſhew, - be 
that the cart and horſes were equally inſtrumental, which indeed 00 
the finding of the jury did ſufficiently. imply. But the court was 
very clear, that neither this court nor the coroner can oblige. the } 
jury to conclude otherwiſe than they have done, and would not 5 
luſter the affidavits for quaſhing the inquiſition to be read. A like 0 
Ca ſe came on, M. 29 G. 2. K. and Drcw, coroner. of Middleſex. 97 


The coroner's jury, upon view of the body of a perſon killed by 
the like accident, found that only one wheel of the waggon moved 
to the death. The court, on motion in behalf of the franchiſe, 
granted a rule for ſhewing cauſe why the inquiſition ſhould not be 


quaſned 
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quaſhed for this miſbehaviour of the jury. On the day for eving 
cauſe, Mr. Hume Campbell, counſel for the lord of the © franchiſe, 
informed the court, that upon: looking mto' precedents,” he was' ſa- 
tisfied he could not ſupport the rule: and thereupon it was dif- 


charged. The caſe of the King and Rolfe, was e on this 
Inn, and N * on. Fe . 266. : 


Dice. See Stamps. 


. 


DN E 14 *463 


T of 3 Ales in cal 
II. Diſſeuting miniſters. 


l. Difſenting ſehoolmaſters. 
I & due n . 


Be. the 1 El. c. 2. . the. Every perſon not e 1 'F 
ble excuſe, ſhall reſort to their pariſh church or chapel, or 


upon reaſonable let thereof, to ſome uſual place where common 
prayer ſhall be uſed, on every ſunday and holiday ; on pain f 
puniſhment by the cenſures of the chureh, or for forfeiting for _ 
every offence 12d. 
(2) By the 23 EJ. c. 1. Every perſon above che age of 16, who 
ſhall not repair to ſome church, or chapel, or uſual place of cm- 
mon prayer, ſhall forfeit for every month 2ol. ' And f he ſhall fors 
bear for 12 months he * be bound to the you behaviour till he 
conform. | 
(3) By the 29 Bl. c. 6. Every Aber in not repairing to 
hurch, having been once convicted, ſhall, without any ether in- 
litment or conviction, pay half yearly inte the exchequer 261. for 
very month afterwards, until wp. conform; which if he ſhall: 
mit to do, the king may ſeize all his goods, and c parts of = | 


ands. 
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(4) And by 3 J. c. 4. The king may refuſe the 201 a month, 
and take two parts of the land, at his option. | 

(5) And by the 3 J. c. 5. No recuſafit in not repairing to 
church, being convicted thereof, ſhall enjoy any publick office, or 
Mall practice law or phyſic, or be executor, adminiſtrator, or 


guardian. 


(6) And by the 35 El. „ 1. any perſon: refuſing to repair to 


church, ſhall be pretent. at any afſembly, meeting, or conventicle, 


under pretence of any exerciſe of rehgion, he ſhall be impriſoned 


till he conform; and if he ſhall not conform in three months, he 


thall abjure the realm; which if he ſhall refuſe to do, or after ab- 
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juration ſhall not go, or ſhall! return without licence, he ſhall be 
guilty of felony without benefit of clergy. And whether he ſhall 
abjure or not, he ſhall forfeit his goods, and ſhall forfeit his lands 
during life. VVV Is, 5 
(7) And by the 22 C. 2. c. 1. If any perſon, being ſixteen 
years of age, ſhall be preſent at any conventicle or meeting, under 
pretence of any exerciſe of religion, in other manner than ac- 
cording to the liturgy and practice of * the church of England, at 
which there ſhall be five perſons or more aſſembled, beſides thoſe of 
the houſhold, if it ſhall be in an houſe where there is a family; 
or if it be in a houſe, field, or place, where there is no family, 


then where any five perſons or more are ſo aſſembled, —every juf 
tice of the peace before whom information ſhall be made, ſhall (on 


pain of 100l, half to the informer) on proof by confeſſion, or oath 


of two witneſſes, or the notorious evidence of the fact, make re- 
cord thereof (which ſhall be afterwards certified to the ſeſſions), 
which record ſhall be a full conviction: W hereupon he ſhall impoſe 
upon every offender a fine of 5s for the firſt offence, and for every 


other offence 10s, to be levied by diſtreſs and ſale of the goods of 


the offender, or in caſe of the poverty of ſuck offender, upon the 
goods of any other perſon then convicted of the like offence, fo as 


the ſum to be levied on any one perſon in caſe of the poverty of 
other offenders amount not in the whole to above 10l on occafion of 


any one meeting; one third to the king, one third to the poor, 


and one third to the informer and to fuch perſons as the juſtice 
| ſhall appoint, having regard to their diligence in diſcovering, diſ- 


perſing, and puniſhing of the ſaid conventicles. 


| . And every perſon who ſhall ſuffer any ſuck meeting in his houſe, 
| outhouſe, barn, or backſide, ſhall forteit 20l in like manner; and 
in caſe of his inability, it ſhall be levied on the gqods of ſuch per- 


ſons who ſhall be convicted of being preſent.. 


cd ſuch eonventicle is, and take the offenders into cuſtody. A 


* 


If the penalty exceeds 10l an appeal lies to the ſeffons. And il 


the party is there found guilty by a jury, he ſhall pay treble coſts. 


And no other court whatſoever ſhall intermeddle, but the quarter 
ſeſſions only. 1 | 1 
And juſtices and conſtables may with what force they think fit, 
upon refuſal to open, break open doors where they ſhall be ney 
n 
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PP 
on certiffcate from any juſtice of peace of his particular information 


or knowledge of ſuch unlawful meeting, and that he is not able, 


with ſuch aſfiftance' as he can get, to ſuppreſs the ſame; any com- 


miſſioned officer of the militia, or other his majefty's forces, with 


ſuch troops or companies of horſe and foot, and alſo the ſheriff, and 

other miniſters of juſtice, with ſuch other aſſiſtance, as they ſhall think 

meet, or can get in readineſs with the ſooneſt, ſhall repair to the place, 

and by the beſt means they can, ſhall diſſolve, diffipate, and prevent 

ſuch meeting, and take the offenders into cuſtody. _ n 
Thus ſtood the laws at the revolution. . 


* Now by the 1 W. c. 18. commonly called the act of toleration, * 


which by the 19 G. 3. c. 44. is declared to be a publick act, it is 


enacted, that neither the ſtatutes aforeſaid, nor any other made 


againſt papiſts and popiſh recuſants (except the 25 C. 2. c. 2. con- 
cerning the qualifying for offices, and 30 C. 2. ſt. 2. c. 1. contain- 


ing the declaration againſt popery) ſball extend to any perſon diſſent- 


ing from the church of England, who ſhall at the general ſeſſions of 


the peace to be held for the county or place where ſuch perſon ſhall 


live, take the oaths of allegiance and ſupremacy, and ſubſcribe the 


faid declaration againſt popery; of which the court ſhall keep a re- 


giſter : and no officer ſhall take any fee above 6d for regiſtering the - 


ſame, and 6d for a certificate thereof ſigned by ſuth officer. 
Provided, that the place of meeting be certified to the biſhop of 
the dioceſe, or to the archdeacon of the archdeaconry, or to the juſ- 
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tices of the peace at the general or quarter ſeſſions. And the regiſter 


or clerk of the peace ſhall regiſter or record the ſame, and give cer- 
tificate thereof to any who ſhall demand the ſame; for which no 


greater fee ſhall be taken than 6d. And provided, that during the 


time of meeting, the doors ſhall not be locked, barred, or bolted. 


T. 26G. 3. K. v. Hall. This was g conviction on 22 C. 2. c. 1. . 


os follows : 


Parts of Keſteven, in E it remembered, that on the 2d day of 
the county of Lincoln. p March in the 26th year, &c. at New 
Sleaford, in the parts of K. aforeſaid, &c. Rabert Benſon clerk, came 
before me Richard Brown eſquire, one of the juſtices, &c. and gave 


me the ſaid juſtice to underſtand and be informed, that one Samuel! 


Hall, carpenter, being the occupier of a certain dwelling-houſe fitu- 
ate in the parith of Heckington in the parts and county aforeſaid, did 
wittingly and willingly ſuffer a meeting and unlawful aſſembly of di- 


vers perſons to be held in his faid dwelling-houſe, for the exerciſe of 


religious worſhip, in othen manner than according to the liturgy and 


practice of the church of England, between the hours of one and eight 


o'clock in the afternoon of the ſame day; .at-which. meeting and un- 


lawful aſſembly, five perſons and more were aſſembled together, over | 


and above thoſe of the faid S. Hal/s houſchold: (the dwelling- houſe 


in which the ſaid meeting and wnlawiul atembly was held, not bt 


Vol. I. 8 Cerdike 


DISSENTERS. 


certified to the biſhop of the dioceſe, or to the be of that 
archdeaconry, or to the juſtices of the peace at their general or quar- 
ter ſeſſions of the peace for tne parts and county in which the faid 


* 466 meeting was held; nor regiſtered in the ſaid bithop's or * archdea- 


con's court; nor recorded at the ſaid general or quarter ſeſſions); 
_ againſt the form of the fatutes in ſuch caſe made and provided, where- 
by the ſaid S. Hall hath forfeited the ſum of 201, to be diſtributed, 
&c——And now, on the 6th day of the faid month of March, in 
the twenty-fixth year, &c. at, &c. came the ſaid S. Hall before me 
the ſaid juſtice, in purſuance of my ſummons, &c. when the ſaid in- 
formation, together with the examination in writing ef Joſeph Wilkinſon 
and Feſeph Chamberlain, both of H. aforeſaid, two credible witneſſes, 
taken upon their reſpective corporal oaths before me the ſaid juſtice, 
being openly read; which ſaid examination ſet forth, that on the ſaid 
26th day of February, the ſaid 7. Wilkinſon and J. Chamberlain went 
to the dwelling-houle of the ſaid S. Hall, and that one Joſeph Mer- 
_ ryweathers was preaching to the faid aſembly ; ; that the ſaid dwelling- 
houſe at which the {aid meeting and aſſembly was holden, was not 


certified or regiſtered as by law required: and that they alſo ſaw 


there Peter Jarvis, Fohn Taylor, William Taylor, and Robert Bowles, 
| all of the ſaid pariſh of H. attending the ſaid meeting. And the ſaid 
S. Hall being now here required by me to anſwer the premiſes, he the 


Jaid S. Hall pleadeth and confefeth the offence charged upon him in and by 


the ſaid information. | Wherefore, &c. he hath forfeited 20v. 


Beareraſt took ſeveral objections to this convidtion': 1ſt, The 1. 


formation is not in the pre/ent tenſe. It is ſtated, that the informer came 
before the juſtice, and gave him to underſtand, &c. 2dly, That the 
evidence was not given in the preſence of the defendant, which it 
ought to have been; 5 the defendant ſhould have been called on to 


plead before the evidence was received, but the juſtice read over im- 


proper evidence, which ſhould not have been given, and then called 
on the detendant to anſwer the premiſes, by which means he was con- 
founded and induced to plead guilty. 3dly, Though this is charged 


as an offence againſt ſlatute 22 C. 2. only, yet it concludes contrary to 
the fatutes, which is fatal. 4thly, The information does not contain 


acharge within the ſtatute 22 C. 2. c. 1. upon which the juſtice pro- 


feſſes to convict; and though it profeſſes to ſet out an offence againſt 
that ſtatute, yet it is not confined to that ſtatute only, but negatives 


ſeveral exceptions in I W. c. 18. Therefore, tho' it was not neceſſa- 


ry to negative any of the exceptions under the latter act, yet having 


undertaken fo to do, the omiſſion of any one is fatal, and it is not 
ſtated, that he did not take the oaths, c. which is required by the 3d 
ſection of that ſtatute. Hulguy, in ſupport of the conviction, was 
ſtopped by the court, who ſaid, that however inclined they were to 


"4 6: 71 * liſten to trivial objections to f uch proſecutions, yet none of the preſent 


were ſufficient in point of law. As to the firſt, the words objected 


to were better in the pa than preſent tenſe, becauſe they referred to a 
time 


> 
he 
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time paſt, (viz.) the time of making the information. The 2d is 
cured by the defendant pleading guity. As to the 3d and * „ This 
isa conviction on 22 C. 2 therefore the exceptions in 1 c. 18. 
need not have been negatived, and. may be ceſetted as ſurpluſage, for 

if a ſubſequent ſtatute make any exception tio a former one, it is in- 
cumbent on the defendant to ſhew that he comes within ſuch excep- 


tion. And beſides. the 13 f. of 22 C. 2. directs, * that Lat al A 


venticles, te. md that no. roceeding 5 Theren 
for want of form, Conv. affirmed. 040. by f. an 320. 
And if any perſon diſſenting from the . e of 5 gland as .afare- 
ſaid ſhall be — to the office of high ene petty conſta- 
ble, churchwarden, overſeer of the poor, or any other er parochial or 
ward office, and ſhall ſcruple to take upon him the office, in regard 
of the oaths or otherwiſe, he may execute the fame by A fufficieat 
deputy, that ſhall. comply with the laws on this behalf. Provided 
that the deputy be allowed and approved, h y ſuch perſon, and in 
ſuch manner, as ſuch officer ſhould by law . been owed r ; 


* 
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(10 By the 17 C. 2. c. 2. No perſon, who ſhall take upon; him 
to teach or preach in any meeting or conventicle, under pretence of 
any exerciſe of religion, ſhall, unleſs only in paſſing upon the road, | 
or unleſs required by legal proceſs, come within five miles of 2 city, 
town corporate, or borough, without taking an oath. of 
therein mentioned; on pain of 4ol, one third to the king, one third 
to the poor, and one third to him who ſhall fuc in the courts at 
We/minſfler, aflizes, or ſeſſions. And two 3 on oath of the 
offence, may commit him for fix months. 


(2) And by the 22 c. 2. c. 1. If. any — ſhall 3 
him to preach or teach in any meeting or conventicle, in other man- 
ner than according to the practice of the church of England, he ſhall 
forfeit for the firſt, offence 20l, and for every other offence gol. 
And if he be a ſtranger, or in the judgment of the juſtice of the 
peace before whom * he is convicted, unable to pay, it may be levied 
on the goods of any perſon e | 


(3) And by the 13 & 14 C. 2. c. 4. L. 14. No perfor n 


ſume to conſecrate and adminiſter the ſacrament before he be ar- 


dained prieſt, according to the form and manner of the * of 
England, o on pain > tool. ; | 


rs a i 


3 ” 


DISSENTERS. 


Now by the aforeſaid act of toleration, and by the 19 G. 3. 

c. 44. No perſon difſenting from the church of England, in 
holy orders, or pretended holy orders, or pretending to holy or- 
ders, nor any preacher or teacher of any congregation of diſ- 
ſenting proteſtants, ſhall be liable to any of the aforeſaid penal- 
ties, who ſhall at the ſeſſions as aforeſaid of the place where he 
ſhall live, take the ſaid oaths of allegiance and ſupremacy, and 
ſubſcribe the declaration againſt popery, and alfo make and 
ſubſcribe a declaration in the words following: viz. “ I A. B. 
c do ſolemnly declare, in the preſence of Almighty God, that 
I am a chriſtian and a proteſtant, and as ſuch, that I believe 
« that the ſcriptures of the old and new teſtament, as common- 
« ly received among proteſtant churches, do contain the revealed 
<« will of God; and that I do receive the fame as the rule of 
«© my doctrine and practice?“ For the regiſtering of which he 
ſhall pay 6d to the officer of the court and no more, and 6d 
for a certificate thereof ſigned by ſuch officer. = 


And any preacher or teacher, duly qualified, ſhall be allowed 
to officiate in any congregation, although the ſame be not in the 
county where he was ſo qualified; provided that the place of 
meeting hath been duly certified and regiſtred ; and ſuch teacher 
or preacher (ball, if required, produce a certificate of his having 
ſo qualified himſelf, under the hand of the clerk of the peace 
where he was qualified; and ſhall alſo before any juſtice of ſuch 
county where he ſhall ſo officiate, make and ſubſcribe ſuch de- 
claration, and take fuch oaths as aforeſaid, if required. (10 An. 


And every ſuch teacher and preacher having taken the oaths, 
and ſubſcribed as aforeſaid, ſhall from thenceforth be exempted 
from ſerving in the militia of this kingdom, and from ſerving 
on any jury, or of being appointed to bear the office of church- 
warden, overſeer of the poor, or any other parochial or ward 

office, or other office in any hundred, city, town, pariſh, divi- 

fion, or wapentake. _ ng not - we pn FT + I Tm 


„III. Difenting ſchoolmafters. 


(1) By the 23 El. c. 1. If any perſon ſhall keep a ſchool- 
maſter, who ſhall not repair to church, for be allowed by the 
biſhop, he ſhall forfeit 101 a month, and the ſchoolmaſter ſhall 
/ͥͤ % ET ET og, 


(2) By 
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2. (2) By the 17 C. 2. c. 2. No perſon ſhall be ſchoolmaſter, 
in or take any boarders or tablers to be inſtructed by himſelf or 
or. any other, without taking an oath of allegiance therein men- 
gi. ſl tioned, on pain of 4ol. 0 


he (3) By the 13 and 14 C. 2. c. 4. Every ſchoolmaſter keep- 
ind ing any publick or private ſchool, and every perſon inſtructing 
ind or teaching any youth in any houſe or private family as a tutor 
B or ſchoolmaſter, ſhall before his admiſſion ſubſcribe before the 
hat ordinary the declaration of conformity to the liturgy of the 
eve church of England, on pain of being diſabled to hold the ſaid 
on. 8 ſchool. And if any ſchoolmaſter, or other perſon, inſtructing or 
led teaching youth in any private houſe or family as tutor or ſchool- 
of IM maſter, ſhall teach any youth as tutor or ſchoolmaſter, before li- 
he cence obtained from the biſhop or ordinary of the dioceſe, and 
6d before ſuch ſubſcription as aforeſaid ; he ſhall for the firſt offence 
be impriſoned three months, for the ſecond and every other of- 
fence be impriſoned three months, and forfeit 5l. 


the But by the 19 G. 3. c. 44 No diſſenting miniſter, nor any 
of other proteſtant diſſenting from the church of England, who ſhall 
her take the aforeſaid oaths, and make and ſubſcribe the abovemen- 
ing tioned declaration againſt popery, and the declaration herein be- 
fore mentioned, ſhall be proſecuted in any court whatſoever, for 


ich teaching and inſtructing youth as a tutor or ſchoolmaſter. 
de- RT EI IR EO Re OT TS NR 
In. Provided, that this ſhall not extend to the enabling any per- 


ſon diſſenting from the church of England to hold the maſter- 
ſhip of any college or ſchool of royal foundation, or of any 
other endowed college or ſchool for the education of youth, 
unleſs the ſame ſhall have been founded ſince the firſt year of 
king William and queen Mary, for the immediate uſe and bene- 
fit of proteſtant diſſenters. e SET 12 | 


. 
; 1 L 


Note, The forms of the faid oaths and declaration are inſerted 
in the title Oaths. | ee RES SI IRA AE 8 0 
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Diſtreſs is the taking of a perſonal chattel out of the poſſeſ- 
ſion of the wrong doer, into the cuſtody of the party in- 
jured, to procure a ſatisfaction for the wrong committed: and 


r 


5. of two kinds; ; either for cattle. treſpaſſing and doing damage, 
er for nonpayment of rent or other duties. 


The remedy for recovering rent by way of diſtrefs bets firſt to 


have come over to us from the civil law. For anciently inſthe feuda} 


law, the not paying 'attend:vice at the lord's courts, or not doin 

the feudal ſervice, was a forfeiture of the eſtate : But theſe feudal 
forfeitures were afterwards turned into diftrefſes, according to the 
pignorary method of the civil law; that is, the land that is let out to 


the tenants is hypothecated, as a pledge in his hands, to anſwer 
the rent agreed to be paid to the landlord, and the whole pro- 


fits. ariſing from the land are liable to the als Ke for the 
payment and ot n thereof. 


Concerning which we will f a * 


E Ihe what cauſes a di ifreſs ſhall be. 
I. What goods may be diſtrained, and what nat. 
II. At what time the diſtreſs ſhall be taken. 
W. Where the diſtreſs ſhall be made. 
V. That reaſonable diſtreſs ſhall be taken. 
VI. Manner of making diſtreſs. 
VII. Diſtreſs how to be demeaned. 

HI. Of reſcous and pound breach. 

HA. Replevying the diſtreſs. 
X. Sale of the diſtreſs. 5 
XI. Irregularity in the proceedings. : 
XII. Landlord re-entering on nonpayment. 
XIII. Caſe of tenant holding over. 

XIV. Attorning to ftrangers. _ 
XV. Deſerting the premiſes. 
XVI. Kent in caſe of an extent or execution. 
XVII. Rent on the death of tenant for life. 


XVIII. Rent how far recot verable by executors or admini- 
ftratars. 


XI. Of diſtreſs by «warrant of juſtices of the peace. 


= For 


„C 


* J. For what canſes a diſtreſs ſhall be. 


F 


1. Diſtreſs for rent muſt be, for rent in arrears Rent in ar- 
therefore it may not be made on the fame day on rear. 

which the rent becomes due; for if the rent is 

paid in any part of that day, whilſt a man can ſee to count mo- 
ney, the payment is good. os 5 

2. It mult not be after tender of payment 3 for e 

if the landlord come to diſtrain the goods. of his 4 V 

tenant for rent behind, before the diſtreſs the te- e 


47 


nant may upon the land tender the arrearages, and if aſter that a diſ- 


treſs be taken it is wrongful : and if the landlord have diftrained; if 


the tenant, before the impounding thereof, tender the arrearages; the 


landlord ought to deliver the diſtreſs, and if he doth not, the de- 


tainer is unlawful. Even ſo it is, in caſe of a diſtreſs for damage 


feaſant (or damage done by cattle, treſpaſſing), the tender of amends 


before the diſtreſs, maketh the diſtreſs unlawful 3 and after the diſ- 
treſs, and before the impounding, the detainer unlawful. 2 luft. 


107. „ 1 2 e 
But in this caſe, altho? the owner tender ſufficient amends, yet 


he cannot take his beaſts out of the pound, if the amends be refuſ- 


ed; but he muſt replevy : and if it be found at the trial that the a- 


mends was not ſufficient, the perſon on whom they treſpaſſed ſhall 


have damages; if the amends tendered were ſufficient, then the 


owner of the beaſts ſhall have damages. Dr. & St. 112. 
3. The like remedy may be had by diſtreſs, im- 
pounding and ſale; in caſes of rent-ſeck, rents 
of aſſize, and chief rents, as in caſe of rents re- 
ſerved upon leaſe. 4 G. 2. c. 28. ſ. 5. oth, 


| Seck rents 
and chief rents, 


Note, there are three kinds of rents; rent ſervice, rent charge, 


and rent ſeek. . . 


Rent ſervice is, where the tenant holdeth his land of his lord by 


fealty and certain rent; or by homage, fealty, and certain rent; or 


by other fervice, and certain rent. And it is called a rent ſervice, 
becauſe it hath ſome corporal ſervice incident to it, which at the 


{eaſt is fealty. 1 Inſt. 141, 2. 


Rent charge is ſo called, becauſe the land for payment thereof is 


charged with a diſtreſs ; but before this act ſach diſtreſs could not be 
fold, but only detained till the rent ſhould be paid. 


If the rent be reſerved, without any clauſe put in the deed of diſ- 
treſs for the ſame, then it is called a rent ect, redditus ſiccus, or: dry” 
rent: and the difference between a rent charge and a rent ſeck is, 


that there is a clauſe of diftreſs annexed to one, and no ſuch clauſe 
to the other; and therefore the one is a charge upon the land, but 


DISTRESS. 


for the other the grantee had formerly no remedy but to charge the 
5 perſon of the grantor in a writ of annuity. 1 Inſt. 143. 

472 * Rents of ze are the certain rents of freeholders and ancient 
copyholders, ſo called, becauſe they are aſſized and certain, and 
thereby diſtinguiſhed from redditus mobiles, farm rents for life, years, 

or at will, which are variable and uncertain. 2 Inſt. 19. 


Agreement 4. On a parol demiſe, or verbal leaſe, where 
act be toll. the quantum of the rent agreed upon can appear 
Reader. in certain, the landlord may diſtrain: But where- en 
as there are often difficulties when the agreement is not by deed, Ii th 
the landlord in ſuch cafe may recover a reaſonable ſatisfaction in an 
action on the caſe, for the uſe and occupation of the lands. And 


it in evidence on the trial, any parol demiſe, or any agreement 
(not being by deed) whereon a certain rent was reſerved, ſhall ap- d 
pear ; the plaintiff ſhall not therefore be nonſuited, but may make 
uſe thereof as an evidence of the quantum of the damages to be re- N « 
Covered. 11 G. 2. c. 19. f. 14. 0 
. oferv- 5. So an action of debt may be brought vet 
3 aſe for a tenant for life, in purſuance of the ſtatute of the 
8 An. c. 14. which enacteth, that whereas before 
the ſaid ſtatute no action of debt did lie againſt a h 
tenant for life or lives, for. any arrears of rent during the continu- 
ance of ſuch eſtate for life or lives; it ſhall be lawful, for any per- 
ſon having any rent in arrear or due upon any leaſe or demiſe for 
life or lives, to bring an aQtion of debt for ſuch arrears, in like 
manner as he might have done in caſe ſuch rent were reſerves vpon 
a leaſe for years. ſ. 4. 
6. Perſons havin rent in arrear, upon an 
Lage r. leaſe determined, — diſtrain for ſuch _ af. 
ter the determination of the leaſe, in the ſame 
manner as if it had not been determined; provided that ſuch diſ- 
treſs be made in fix kalendar months after the determination of ſuch 
leaſe, and during the continuance of ſuch landlord's title or intereſt, 
and during the poſſeſſion of the tenant from whom ſuck arrear be- 
came due. 8 An. c. 14. 1.6, 7. 
2 + 5 7. Whereas many perſons hold e ef- 
E © 75 ous by leaſes for lives or years, and leaſe out the 
ſame in parcels to ſeveral under tenants; and 
whereas many of thoſe leaſes cannot he renewed without a ſurren- 
der of all the under leaſes derived out of the ſame, whereby it is 
in the power of any ſuch under tenants to prevent or delay the re- 
newing of the principal leaſe; it is enacted, that in ſuch caſe, the 
Chief leaſes may be renewed, without ſurrendering all the under 
leaſes; and the like diſtreſs or entry may be had, as if the former 
chief leaſe had been ſtill kept on foot and continued, or the under 


leaſes had been renewed Unger ſuch new F [caie. 4 G. 2. 
28. ſ. 6. 


life. 


mined. 


8. Before 


the 


1ent 
and 
ars, 


1ere 
Year 
re- 
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* 8. Before the ſtatute of the 17 C. 2. e. 7. in *473 


caſe a diſtreſs was too little, where ſufficient diſ- Two diſtreſ- 


treſs was to be had, a man could not diſtrain ſes for one rent. 


again, be the demand never ſo great; for it was 
his folly that at firſt he diſtrained no more. Mo. 7. Com. 546. 

But now, by the ſaid ſtatute, in all cafes where the yalue of the 
cattle diſtrained ſhall not be found to be to the full value of the ar- 
rears diſtrained for ; the party to whom ſuch arrears were due, his 
executors or adminiſtrators, may diſtrain again for the reſidue of 
„ „ 

So in like manner, where the diſtreſs is made by virtue of the 
warrant of a juſtice of the peace, in nature of an execution, And 
the diſtinction ſeemeth to be this: where a perſon hath an entire 
duty, he ſhall not ſplit the entire ſum, and diſtrain for part of it at 


one time, and for part of it at another time, and fo /otizs quoties, 


for ſeveral times; for that is great oppreſſion. But if a man ſeizeth 
for the whole ſum that is due to him, and only miſtakes the value of 
the goods ſeized. (which may be of very uncertain, or even imagi- 
nary value, as pictures, jewels, race horſes, and the like), there 
is no reaſon why he ſhould not afterwards complete his execution 
by making a further ſeizure, Burrow. Mansfield. 589. 

9. If any diſtreſs and ſale ſhall-be made, for rent 
in arrear and due, when none is in truth due, the 
owner ſhall recover double value with full colts. *. 
2 V. Seſſ. 1. e. 5. ſ. 5. 257 


Di ſraining ; 


And if the diſtreſs be taken of goods without cauſe, the owner 
may make reſcous; but if they be diſtrained without cauſe, and im- 


pounded, the owner cannot break the pound and take them out, 


becauſe they are in the cuſtody of the law. 1 Inſt. 47. 


IL. What goods may be diſtrained, and what mot. 


1. Diſtreſs for rent muſt be of a thing, whereof = Paluable pro- 


a valuable property is in ſomebody ; and therefore perth. 
dogs, bucks, does, conies, and the like, that are 
ſeræ nature, cannot be diſtrained. 1.Inſt. 47. 


2. Altho' it be of valuable property, as a horſe; _ Separate from 


yet when a man or woman is riding on him, or an the perſon. 
axe in a man's hand cutting of wood, and the 5 
like, they are for that time privileged, and cannot be diſtrained. 
F | Ws | 

But it is ſaid, that if one be riding upon a horſe damage feaſant, 
the horſe may be led to the pound with the rider upon him. 1 Sid. 


440, 442. 
Vor. I. 14 $8 And 


where no rent is 
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474 And it hath been held, that horſes joined to a cart, with a 


cuſtody of the law; and the like. 1 Inſt. 47. 


and carriages in the one ariſes from private contract; in the other, 


man upon it, cannot be diſtrained for rent, (altho' they may for 
damage feaſant) 3 but both cart and horſes may, if the man be not 
upon the cart. 1 Vent. 36. | 

3. Valuable things ſhall not be diſtraincd for 
rent, for benefit and maintenance ot trades, 
which by conſequent are for the commonwealth, 
and are there by authority of law: as a horſe in a ſmith's ſhop ſhall 


Fer mainte- 
nance of trad:s. 


not be diſtrained for the rent iſſuing out of the ſhop, nor an horle in 


an hoſtry, nor the materials in a weaver's ſhop for making of cloth, 
nor cloth or garments in a taylor's ſhop, nor ſacks of corn or meal 
in a mill, nor any thing diſtrained for damage feaſant, for it is in 


In the caſe of Francis and Wyatt, T. 4 G. 3. Mr. Wyatt the 
landlord diſtrained for rent a chariot of Mr. Francis, who therevp- 
on brought a replevy ; ſetting forth, that the coach houſe in which 


his chariot was taken, was part of certain other coach houſes and 


ſtables known by the appellation of the Talbet livery ſlablet, whereof 


one Matthew Wilkinſon was the tenant and occupier under a demiſe 


from the ſaid Mr. Wyatt for a term of years, at the annual rent of 
6ol. That Matthew Wilkinſon, during ſuch his occupition of the 
premiſſes, uſed and followed the trade and buſineſs of a common 
public livery ſtable keeper, for keeping gentlemens' horſes and ſet- 


ting up their coaches and carriages : That the plaintiff Mr. Francis | 


let up his chariot there, at livery, with the ſaid Matthew Wilkinſen 
as at a common public livery ſtable keeper's; and that the landlord 
Mr. Wyatt took his chariot, ſo ſtanding in the ſaid coach houſe, as 


a diſtreſs for rent due to him from the ſaid Matthew 1 !kinſon, to 


the wrong and injury of the ſaid Mr. Francis. The queſtion was, 
Whether a gentleman's chariot, which ſtood in a coach houſe be- 
longing to a common livery ſtable keeper, was diſtrainable for rent 
due to the landlord from the livery ſtable keeper. —For the plaintiff 
Mr. Francis it was argued, that the livery ſtable is exactly upon the 


foot of a common inn, and intitled to the ſame privileges and ex- 


emptions; and is equally to be protected, upon the principles of 
neceſſity, utility, and convenience to the community: and if horſes 


and carriages are not privileged therein, it will put an end to that 
| branchot commerce. And the common caſes were cited, of goods 
carried to a fair or market, and the horſe carrying the ſame, of 

corn ſent to a mill, cloth to a taylor, wool ſent to be ſpun, ſtuffs 


lent to a dyer, goods ſent by a carrier, or left at a common wharf; 


call which * are privileged from diſtreſs. For the landlord, it was 


argued, that theſe coach houſes are not in the nature of common 
inns, for the maſter of them is not bound to take in horſes and 


carriages as an innkeeper is, any more than the maſter of a public 
boarding ſchool is bound to receive all boarders, or a common 


brewer to ſerve all cuſtomers : That the right of putting _up he 


from 
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from authority of law, which is the ground of the protection ex- 


6 tended to theſe houles by law. If indeed the plaintiff's c:rriage had 
ta een ſent to a coachmaker's to be repaired, it might for the time 
2 have been privileged ; but here is no ſuch neceſſity. By hiring the 
coach houſe (whether by the week, the quarter, or the year) he be- 
8 comes an under-tenant, and muſt be liable to the landlord's diſtreſs, 
75 as much as a man who hires an unfurniſhed room in a lodging 
f houſe.— By lord Mansfield chief juſtice: Whatever may be the law 
: of this caſe, it ts worth the landlord's while to conſider the conſe- 
n quences of taking ſuch a diſtreſs, which will ruin his eſtate. For if 
1 it ſhould be determined that carriages and horſes ſtanding at liver 
g are liable to be diſtrained by the landlord for rent, the livery ſtables 
8 will be all deſerted and undone; for no prudent man will make 
himſe'f liable to ſuch an hazard. Therefore let this caſe ſtand over 
7s for farther argument, and let the landlord in the mean time ſeri- 
a ouſly conſider how far in prudence he ought to preſs the queſtion.— 
4 But Mr. Francis perceiving the opinion of the court to be againſt 
| him, did not think proper to bring the matter to a further ar- 
2 gument. And afterwards, in the Eaſter term following, the land- 
y lord moved for judgment, and judgment was given for him, upon 
x the ground of its being part of the profits of the premiſſes; which 


diſtinguiſhes it from the caſe of goods ſent to be manufaQured, and 
1 the (Ke. Bur. Mansf. 1498. Black. Rep. 483. OY 5 
4. Beaſts belonging to the plough ſhall not be Tools of a 
diſtrained (which is the ancient common law of man's profeſſion. 
F England, for no man ſhall be diſtrained by the . | 
: utenſils or inſtruments of his trade or profeſſion, as the axe of the 


= carpenter, or the book of a ſcholar) while goods or other beaſts 
to PIR” * * 

may be diſtrained. 1 Inſt. 47. „ 
55 But this rule holds only in diſtreſſes for rent arrear, amercia- 
4 ments, and the like; but doth not extend to caſes, where a diſtreſs 


N is given, in the nature of an execution, by any particular ſtatute, c 
; as for poor rates, and the like. 3 Salk. 136. 33 

* So in the caſe of Hutchins and Chambers, E. 31 G. 2. On a *476 
ſpecial verdict: Several geldings were diſtrained for the poor rate, | 
of which were ſtated to be beaſts of the plough and cart; when 
there were other goods more than ſufficierſt to anſwer the value of 


40 the demand. It was objected, that by the ſtatute of 51 H. 3. ſt. 

de 4. (which was alſo in affirmance of the common law) none ſball be 

of i Gfrained by bis beate that gaigne his land. In the argument of this 

7 cauſe, it was obſerved, that this duty on the ſtatute of the 43 Eliz. 
7 


is not a tax upon the land, nor payable out of it, but a charge up- 
on the perſon : and it is a tax throughout the kingdom, and for 

publick benefit: That it is not to be conſidered upon the foot of a 
nd common law diſtreſs : That the nature, deſign, and end of this 
publick duty, required the moſt effectual and ſpeedy remedy that 
could be deviſed : That the reaſon why beaſts of the plough could 
not be diſtrained at common law, will not hold in the preſent caſe. 


| | FO mn” | aa 
uh | 3 This 


ſealed may be known again. 


a Ed. WS 


This is ſimilar to an execution, and eſſentially different from a dif. 


treſs at common law. By the common law the diſtreſs could not 


be ſold: It was only taken nomine pane; not as a ſatisfaction 
| (which this is) for the duty. The reaſons for the privilege do not 
now hold. Agriculture then wanted and required encouragement, 
and muſt have been impeded by a common law diſtreſs: Now it 
doth not. Then, the thing diſtrained could not be ſold, and re- 


manned uteleſs: Now, it may be fold. This diſtreſs is not taken 
as a pledge, or a mean to compel ; but for a ſatisfaction for the duty 
itſelt, a perſonal duty, and of a publick nature.—And by lord 
Mansfield Ch. J. This ſeiſing is but partly analogous to the com- 
mon law diſtreis; but is much more analogous to the common law 
execution. In the old common law diſtreſſes, which were in na- 


ture of a nomine pane to compel payment, it would have been ab— 


ſurd to have ſuffered the implements by which a man gained his 


| livelihood to be holden as a pledge; becauſe that would have been 


taking from the man the only means he had of being able to pay 
the debt. But this reaſon doth not hold, where the things diftrain- 
ed may immediately be fold by way of ſatisfaction; which, tho' 


called a diſtreſs, yet really is, in this reſpect, an execution. And 


in caſes of execution, beaſts of the plough may be diſtrained, al- 
tho? there be other ſufficient diſtreſs. And the court were unani- 
mouſly of opinion, that beaſts of the plough are diſtrainable under 


the ſtatute of the 43 Eliz. and ſuch like acts of parliament. Bur- 


rowe Mansfield. 579. 


477 Things Sued * 5. Furnaces, cauldrons, or other things fixed 


3 to the freehold, or the doors or windows of a houſe 
to the fre:bold. or the like, cannot be diſtrained. 1 Inſt. 47. ; 
Things for 6. Things for which a replevin will not lie, ſo 


which areple- as to be known again, as money out of a bag, can- 


vin will nat lie. not be diſtrained. 2 Bac. Abr. 109. 


But money in a bag ſealed may be diftrained ; for that the bag 


7. By the 2 W. ſeſſ. 1. c. 5. perſons having 


Corn or bay rent arrear on any demiſe, leaſe, or contra, | 
cut. | may ſeize and ſecure any ſheaves or cocks of corn 


odr corn looſe or in the ſtraw, or hay being in any 
barn or granary, or upon any. hovel, ſtack, or rick, or otherwile 


upon any part of the land charged with rent, and may lock up or 
dctain the ſame in the place where found, in the nature of a diſ- 


treſs ; ſo as the ſame be not removed to the damage of the owner, 
out of the place where found and ſeized, but be kept there (as im- 
-pounded) till replevied or fold. ſ. 3. 
8. Alſo by the 11 G. 2. c. 19. The landlord 
Corn or hay may take and ſeize corn, graſs, hops, roots, fruits, 
growing, | pulſe, or other product growing, as a diſtreſs ; and 
the ſame may cut, gather, make, cure, carry an 
WY” " lay 


10. Where a ſtranger's beaſts eſcape into the 
land, they may be diſtrained for rent, tho' they 
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lay up, when ripe, in the barns or other proper place on the pre- 
miſſes 3 and if there ſhall be no barn or proper place on the premiſ- 
ſes, then in any other barn or proper place which he ſhall procure, 
ſo ncat as may be to the premiſes ; the appraiſement whereof ſhall 
: otras cut, gathered, cured, and made, and not before. 
* s | EY | wy | 

And notice of the place where the goods ſo diftrained ſhall be 
lodged, ſhall in one week after the lodging thereof be given to the 
tenant, or left at the laſt place of his abode. f.g. _ 

9. Generally, whatever goods and chattels the Cattle depaſ- 
landlord finds upon the premiſſes, whether they in 7zured. 
fact belong to the tenant or a ſtranger, are diſtraina- ED 
ble by him for rent ; for otherwiſe a door would be opened to infi- 
nite frauds upon the landlord; and the ſtranger hath his remedy 
over by action on the caſe againſt the tenant, if by the tenant's de- 
fault the goods are diſtrained, ſo that he cannot render them when 
called upon. 3 Blackfl. 8. | 


But on particular circumſtances perhaps a court of equity may 
relieve. As in the caſe of Fee and Joyce, T. 1 W. in the com- 


mon pleas, a perſon driving ſheep to Landon to ſell, by agreement 


with the maſter of an inn, put them into the ground at fo much a 
ſcore for a night. The landlord ſeeing them, aſked whoſe they 


were, but conſented to their ſtaying there, and afterwards diltrain- *478 


ed them for rent due * to him from the maſter of the inn. And it. 
was adjudged for the landlord. 3 Lev. 260. 2 Ventr. 50.—But in 
the ſame-caſe, upon a bill for relief in equity, the lords commiſh- 
oners ſeemed to think, that the grounds lying to the inn, and uſed 
therewith, ought to have the ſame privilege, as the inn hath, and 
that paſſenger's cattle ought not to be diſtrainable there. 2 Vers. 
129. ——And it appeared in this cafe, that on the landlord's comin 

and ſeeing the ſheep, he pretended to be angry. Upon which the 
owner offered to take out the ſheep, at which time they were not 


diſtrainable for the rent, having not been levant and couchant (that 


is, having not ſo long remained upon the ground, as to have laid 
down and riſen up again to feed). So that the court looked on the 

conſent as a fraud, to get them to be left all night, by which they 
became liable to the diſtreſs. Andit was decreed, that the landlord 


ſhould anſwer for the value of the ſheep, and pay coſts both in law 


and equity. Prec. Chan. 7. 5 


_ Catth eſca 4 


have not been ſevant and couchant, provided they on the fremi 


are treſpaſſers : But if the tenant of the land is in 


default, in not repairing his fences, whereby the beaſts came inte 
the land, the landlord cannot diſtrain ſuch beaſts, tho' they have 
been levant and couchant, unleſs he have cauſed notice to be given 
to the owner, and the owner ſuffers them to remain there afterwards. 
Kutw. 364. wy, 

N But 
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But in caſe of an ancient ſeigniory, the lord may diftrain cat- 
tle for ſervices, which came in by eſcape, tho' they were not le- 
vant and couchant, altho? it be in detault of the fences, which the 
tenant ot the land ought to maintain; becauſe the lord hath nothing 

to do with the repairing of the fences, and he hath no remedy but 
by diftreſs: But the owner may prevent the diſtreſs, by making freſh 
purſuit 3 for then the cattle remain as it were in his own poſſeſſion. 
L. Raym. 163, 9. H. 8 W. Kemp. and Crews. | 
ut in caſe of rent reſerved upon leate for years, the landlord in 
cannot diſtrain ſuch cattle, until they be levant and couchant ; for 0 
it the landlord had had the lands in his own hands, he ought to * 
have repaired the fences; and when he puts in a leſſee, he ought | 
by covenant to oblige him to repair: and therefore in that caſe, if 4 
the lay would allow the landlord to diſtrain the cattle of a ſtranger 7 
which come in by eſcape, before that they be levant and couchant, 
. it would be in effect to allow a man to take advantage of his own 
* 470 wrong. Therefore if the cattle come in by * default of the owner 
of the cattle, then they may be diſtrained before they be levant and 
couchant ; and it in default of the tenant of the land, there they 
cannot be diſtrained until they have been levant and couchant, that 
is to fay, for rent upon leaſes for years. And in ſuch caſe the 
landlord ſhall not take the cattle before that he has given notice to f 
the owner, that they are upon the land liable to his diſtreſs; and 
if he doth not come to take them away, then they become diſtrain- 
able. And by Treby chief juſtice ; where the cattle eſcape acciden- 
tally, there they are not diſtrainable, until they have been levant 
and couchant ; but if they eſcape by default of their owner, they 
are diſtrainable the firſt minute. id. | | 
In the caſe of Brodon and Pierce. H. 1690, where a rent charge 
was arrear for 20 years, and cattle eſcaped out of the next' ground, 
and were diſtrained : lord Nottingbam (in equity) relieved againſt 
it. Fern 23h Pre - 3 I 
11. If ten head of cattle were doing damage, 
Cattle damage à man cannot take one of them and keep it till 
f-.aſant he be ſatisfied for the whole damage; but he may 
: bring an action of treſpaſs for the reſt. 12 Mod. 
660. 1 H. 3 W. Vaſper and Edwards. ; 58 
If a man hath common for ten cattle, and he puts in more; the 
ſurpluſage above ten may be taken damage feaſant. 1 Ros Abr. 
If a man come to diſtrain, and ſee the beaſts in his ground, and 
the owner chace them out, of purpoſe before the diſtreſs taxen; yet 
the owner of the ſoil cannot diſtrain them, and if he doth, the 
owner of the cattie may reicue them; for the beaſts muſt be damage 
feaſant at the time of the diſtreſs. 1 Inſt. 161. 
For diſtreſs damage feaſant is the ſtricteſt diſtreſs that is; and 
tne thing diſtrained mult be taken in the very ad: for if the goods 
are 


ar 
ta 
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ſor damage feaſant. Mirrour. c. 2. ſ. 26. 


may diſtrain any cattle or ſtock of the tenant, de- mon. 
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are once off, tho? on freſh purſuit, the owner of the ground cannot 
take them. 12 Mod. 661. 21 


IL. At what time the diſtreſs ſhall be taken. 


For a rent or ſervice the lord cannot diſtrain in the night, but 
in the day time; and ſo it is of a rent charge; but for damage fea- 
ſant, one may diſtrain in the night; otherwiſe, it may be, the 
beaſts may be gone before he can take them. 1 Inſt. 142. 

For before ſun riſing, or after ſun ſet, no man may diſtrain but 


* IV. Where the diſtreſs ſhall be made. 480 


1. The king's officers, as ſheriffs and others, Church 3 


mall not take diſtreſſes in the fees wherewith 


churches in times paſt have been endowed; but diſtreſſes may be 
taken in poſſeſſions of the church newly purchaſed. 9 Ed. 2. 


>; 


2. A man may diftrain in places or lands with= On the pre- 


in the fee, liable to diſtreſs, and not elſewhere. miſſes. 
52 H. . C $1. 2-ink. 131 Mar. E.2. 1.26. | 


3. And by the 11 G. 2. c. 19. The landlord On the com- 


paſturing on any common appendant or appurte- 
nant, or any ways belonging to the premiſſes demiſed. ſ. 8. 

4. No perſon (except the king's officers) ſhall | fo ths bib 
take diſtreſſes in the king's highway. 52 Hf. 3. _ e 
And the reaſon is, becauſe the king's ſubjeQs ought to have free 


paſſage, as well to fairs and markets, as about their other affairs. 
But yet this ſhall not be taken, to make the diſtreſs utterly unlaw- 
ful, ſo as to take advantage thereof in bar to an avowry, but to this 


purpoſe, that if the lord diftrain in the highway, the tenant may 


have an action againſt him upon this ſtatute. 2 Inſt. 131, 132. 


F. But by the 11 G. 2. c. 19. If any tenant 

for life, years, at will, ſufferance, or otherwiſe, Carried off 
ſhall fraudulently or clandeſtinely convey off the the fremi/ſes. 
Premiſes, his goods or chattels, to prevent the | 
landlord from diſtraining; ſuch landlord, or any perſon by him 
lawfully impowered, may in 30 days next after ſuch conveying 
away, ſeize the ſame wherever they ſhall be found, and diſpoſe of 


them in ſuch manner, as if they had been diftrain:d on the pre- 
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But no landlord ſhall diftrain any goods fold bona fide, and for 


a valuable confideration, before ſuch ſeizure made, to any perſon 
not privy to ſuch fraud. ſ. 2. pou 

And if any tenant ſhall fo fraudulently remove and convey awa 
his goods or chattels, and if any perſon or perſons ſhall wiltully and 
knowingly aid or affiſt him in ſuch fraudulent conveying away or 
carrying off of any part of his goods or chattels, or in concealing 
the ſame; every perſon ſo offending ſhall forfeit to the landlord 
double the value ot ſuch goods, to be recovered in any court of re- 
cord at Weſtminſter. 1. 3. V 

But if the goods and chattels ſo fraudulently carried off or con- 
cealed ſhall not exceed the value of 50l, the landlord or his agent 


may exhibit a complaint in writing (A) before two juſtices of the 


peace of the ſame county or diviſion, “ reſiding near the place 
where ſuch goods and chattels were removed, or near the place 


where the ſame were found, not being intereſted in the lands or te- 


nements whence ſuch goods were removed 3 who may ſummon (B) 
the parties concerned, examine the fat and all proper witneſſes 
upon oath, (or it it is a quaker, upon affirmation required by la ;) 


and in a ſummary way determine whether ſuch perſon or perſons 


be guilty of the offence, with which he or they are charged, and 


to enquire in like manner of the value of ſuch goods and chattels ; 


and upon fuli proof of the offence, by order (C) under their hands 
and ſeals the faid juſtices ſhall adjudge the offender or offenders to 
pay double the value of the ſaid goods and chattels, to ſuch land- 
lord, his bailiff, ſervant, or agent, at ſuch time as the ſaid juſtices 
ſhall appoint : and if the offender or off-nders, having notice of 
ſuch order, ſhall refuſe or negle& ſo to do, they ſhall by their war- 
rant (D) levy the ſame by diſtreſs: and for want of ſuch diſtreſs 
(E) may commit the offender or offenders to the houſe of correQi- 
on (F) there to be kept to hard labour, without bail or mainprize, 
tor the ſpace of ſix months, unleſs the money ſo ordered to be paid 
as aforeſaid, ſhall be ſooner ſatisfied. ſ. 4. . 

H. 22 G. 3. K. v. Morgan. Two juſtices of the county of Here- 


ford, convict Jobn Morgan of Michael Chureb in the ſaid County, 


of knowingly and wilfully aiding and aſſiſting ahn Morris of 
Llanbeder Fainſegſile in the county of Radnor, in fraudulently and 
clandeſtincly removing and conveying away certain goods and 
chattels, not exceeding the value of 50l, from off the farm of 
Painſcaſtle, &c. and in concealing and ſecreting the ſaid goods and 


'chattels, at Michael Church aforeſaid, to prevent the landlord diſ- 


training the ſame for rent: and the faid juftices order the ſaid 
Fobn Morgan to pay 42l, being double of the value of the 
goods and chattels ſo taken away and concealed. It having 
been objected at the ſeſſions, that it appeared upon the face of 
the conviction, to have been made by two juſtices of the county 
in which the goods were faund, the ſelſions quaſned the conviction 
for want of juriſdiction in the juitices. Willes J. intimated, and 
it ſeemed to b agreed by the court, that the ſtatute gave an au- 

. 5 thority 


r © & og CÞ_ 6 OO 


© O we 


R 1 X N 


thority to the juſtices of the reſpective counties, within which ei- 
ther offence under this act was proved to have been committed. 


But the court thought that the conviction was bad, as no evidence 
was ſtated in it, and as no ſpecial caſe was returned; they held, 


that it muſt be taken, that the conviction was quaſhed at the ſeſ- 


ſions for that defect, for that the law preſumes, that “ an inferior 
juriſdiction acts rightly, unleſs the contrary appear. Cal. Caſ. 

Perfons aggrieved by order of ſuch juſtices, may appeal to the 
next general or quarter ſeſſions; who may give colts to either party. 


ſ. 5 


with one or two fureties, in double the ſum ſo ordered to be paid, 
with condition to appear at ſuch feſhons ; the order of the juſtices 
ſhall not be executed againſt him in the mean time. f.6 

F. 29 & 30 G. 2. K. and Biſſex. Order made by two juſtices, 


reciting that a complaint had been made to them in writing, by 


* 482 


And where the party appealing ſhall enter into recognizance, 


A, Clavey againſt J. Biſſeæ, that he the ſaid Clavey demiſed his ef- 


tate in the pariſh of Sbelley in the county of Somerſet, to William 
Thatcher, at the yearly. rent of 44l, and that there was due and in 
arrear from Thatcher to him for rent of the ſaid eſtate, on the 


fifth day of April laſt, 241 15s 84d; and that he the ſaid Clavey 


would have diſtrained the goods and chattels of the faid V. 
Thatcher upon the ſaid eſtate, in order to obtain fatisfaction of the 
faid rent; but to prevent him from ſo doing, the faid- Biſſex, on 


or about the 27th, 28th, and 29th days of Auguſt laſt, did know- 


ingly and wilfully aid and aſſiſt the ſa d Thatcher, in fraudulently 
conveying and carrying off from the. ſaid eſtate his the ſaid 


Thatcher's goods and chattels, and alſo in concealing the fame, be- 


ing under the value of 5ol, that is to ſay, two cows, one heifer, 
and ten hundred weight of cheeſe, of the value of 20! ; whereby 
the ſaid Clavey was prevented from diſtraining the ſame, in order 


| to obtain ſatisfaction for the ſaid rent, And contrary to the ſtatute 


11 G. 2.; and therefore praying us to grant him our warrant of 
ſummons, requiring you the ſaid J. &rſjſex to appear before us, 


and that we would examine the fa@, and thereupon make ſuch 


order therein for his relief, as the ſaid ſtatute direQs and requires, 
and as ſhould be agrecable to juſtice : Whereupon we the ſaid juſ- 
tices, reſiding near the ſaid eſtate from whence the ſaid goods and 
cattle were removed, and neither of us any way intereſted in the 
ſaid eſtate, did iſſue our warrant of fummons, requiring you the 
ſaid J. Bifſ-x to attend us thereon to anſwer the faid complaint; 
and you having attended accordingly, and we in your preſence 
having examined the witneſſes produced by the ſaid A. Clavey upon 
oath, and heard what was alledged by you in your defence, do 
adjudge that the ſaid complaint is true; and that the ſaid goods 
and cattle of the ſaid V. Thatcher, which you fo aided and aiſiſted 
in conveying and carrying off from the faid eſtate, and al o in 
concealing the ſame, were of tie value of zal, and that you have 


Vor. [, | | 3 H ; 150 thereby 
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Blackwell, M. 4 Geo. which the court ſaid was a ſtrong caſe, and 
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thereby forfeited double of the value of the ſaid goods and cattle, 
being the ſum of 4ol, to the ſaid complainant 4. Clavey, by virtue 
of the ſaid ſtatute: We therefore in purſuance of the ſaid ſtatute, 
do adjudge, order, and require you the ſaid J. Zifſex, within the 
ſpace of three days from the date hereof, to pay to the ſaid A. Cla- 


vey the ſum of 4ol, which if you ſhall negle& to do, ſuch further 


proceedings will be then had againſt you to inforce the payment 
thereof, as the ſaid ſtatute directs and requires. Given under our 
hands and ſeals, this fifth day of January 1756.—This order was 
affirmed by the ſeſſions upon appeal. Both the orders were removed 
by certiorari into the king's bench. It was moved to quaſh the 
ſame. Objections taken: 1. The complaint is ſaid to be taken 
in writing, but not upon oath. 2. It is only ſaid, that he demiſed 


to W. Thatcher; but not ſaid for what eſtate or term. 2. It is ſtat- 


ed, ſo much was due for rent, but not ſaid for what term; it might 
be due 20 years ago: It is not ſtated to be due, when Thatcher re- 
moved his goods. 4. The words of the order are, goods and cat- 


| tle; of the ſtatute, goods and chattels. 5. No certain time is al- 


ledged when the defendant aided and affiſted ; only ſaid, on or 


about the 26th, 27th, or 28th of Auguſt. 6. Not ſtated that 


Tbatcher did carry off his goods: only that Biſſeæ did aid and aſſiſt 
him in carrying them off. 7. They adjudge the complaint true, 
hut do not ſtate the evidence: and this is a conviction, not an or- 
der: and for any thing that appears, it might be upon Clavey's evi- 
dence alone. 8. It is not ſtated that the goods were under the value 
of Sol, which is the ground of the juſtices juriſdiction. 9. The 
words of 'the ſtatute are, if any perſon ſhall be a tenant of any 
lands, tenements, or hereditaments : the word uſed in the order 
is late; which may be a thing incorporeal, or may mean the in- 
tereſt in the land, and fo not within the ſtatute. 10. It ſhould ap- 
pear, whether the landlord has a right to diſtrain : by the 8 An. 
g. 14. the landlord may diſtrain at any time within fix months aſter 
the expiration of the term: it doth not appear theſe ſix months 
were not expired; and if they were, this is no offence.—— After 
conſideration, Mr. juſtice Deni/on delivered the reſolution of the 
court: I think the moſt material objection is, whether this is an 


order or a conviction. If a conviction, the evidence ought to have 


been ſet out. And there has been no doubt (notwithſtanding the 
cale of A. and Pulleine, 1 Salk. 369.) that in a conviction the 
evidence mult be fet * out, that the court may judge upon it. So 
it was held by lord Harwicke in the caſe of K. and Lloyd, Str. 996. 
and in that caſe it was objected, that as it ſubjeRed the party to a 


penalty, tho' in the ſtatute it was called an order, yet it ſhould be 


conſtrued as a conviction : but the court ſaid, every act of the juſ- 
tices, which ſubjeRs the party to a penalty, ſhall not be conſtrued as 
a conviction. K. and Venablet, Str. 630. 2 L. Raym. 1406. upon 
the ſtatute for licenſing alchouſes, conſidered as an order. K. and 


muſt 
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muſt be conſidered as an order. I underſtood from my lord Hard. 
wicke, in the caſe of K. and Lloyd, that his ground of the differ- 
ence was founded upon the expreſſions of the ſtatute, and not up- 
on the penalty; as where the words of the ſtatute are, of which 
£ he ſhall be convicted, it is to be conſtrued as a conviction. 
Here it is extremely ſtrong ; the ſtatute calls it an order: and in 


the nature of it, it is an examination upon a complaint. If the 


party was never ſummoned, this court upon afhdavit will grant an 
information againſt the juſtices ; but the ſummons need not be ſet 
out; and the court will intend the juſtices have done right, in caſe 
the contrary does not appear upon the face of the order. As to 
the firſt objection: this is not an information, but a complaint: 
when the party is ſummoned, the witneſſes are to be examined up- 
on oath, but the complaint need not be upon oath. In anſwer 
to tlie 2d objection: as the order has followed the words of the ſta- 
tute, we will not intend it a caſe wherein the juſtices had not a ju- 


riſdiction. The court will not, in caſe of an order, intend that the 
juſtices have done wrong. As to the third objeQion : it is ſuffici- 


ently alledged, in an order; his aſſiſting the tenant to carry away 
the goods, as it is here alledged, is fufficient to ſhew the rent conti- 
nued then to be in arrear ; and the rather, as the defendant might 
have availed himſelf of the rent paid, by proving it before the juſ- 
tices, I much doubt, whether in a declaration it would net be 
ſufficient to ſay, the rent was in arrear at ſuch a day; and I think 
it would lie upon the defendant to prove that the rent. does not re- 
main in arrear. As to its not being ſaid, for what time the rent was 


due; this is mere matter of form: As to the 5th objection: about, 
in common parlance, means in this caſe three days or near it. 


They might be three days in carrying the goods away. The days 
are not material, even in legal proceedings. 1 L. Raym. 581. 
And in the caſe of K. and Simpſon, H. 3 Geo. 2. Str. 46. the day 
and hour in a conviction are not material. By this ſtatute no time 


is limited, ® when the complaint ſhall be made: it may be made at 485 
any time. Suppoſe that the defendant had paid the penalty on a 


different complaint made, he might eafily have ſhewn it. As to the 
6th: the anſwer is obvious; If Thatcher had not carried his goods 


away, the defendant could not have aided in carrying them. The 


ſtatute makes two offences; one, carrying the goods away ; the 
other, aiding in carrying them away, Jt is only neceſlary here to 
ſtate the offence which the defendant had been guilty of, which 
this order does in the words of the ſtatute, In the cafe of K. and 
Jou, M. 13 Geo. 2. there was a conviction for aiding and aſſiſting 
in killing a buck. It was objected, that it was not charged the 


buck was killed. But the court held, that as the conviction was in 


the words of the ſtatute, it was ſufficient. And the court held they 
were all principal, as well thoſe that killed the buck, as thoſe that 
aſſiſted. And this was the caſe of a conviction.— All the other ob- 
jections may have this general anſwer; that in the caſe of orders, 
5 „ 5 where 
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where the juſtices have juriſdiation, we will intend they have acted 
right; and it they have done wrong, they may be puniſhed by an 
information. Let the orders be confirmed. MS. 

So in the caſe of K. and Middlehur/t, T. 30 & 31 G. 2. Two 


Juſtices make an order againſt one 7 homas Middlehurſt, for wi Tully 


and knowingly aiding or aſſiſting Job Cheſterton, the tenant of Sir 
Thomas Fleetweod, in traudulently removing and conveying away 
five cows and other goods, or in concealing the fame, Which or- 
der on appeal to the ſeſſions, was confirmed. It was moved »" 


| _ quaſh theſe orders, upon two obje ions: 1. The whole adjud o. 
tion refers to the complaint of one Thomas Weſton, wherein there 


is no charge upon Cheſterton the tenant at all: nevher 1s it tated, 
that Cheſterton the tenant did remove the goods. 2 The act cre- 
ates two offences, vis. aſſiſting in removing, and aſſiſting in con- 


_ cealing the goods. Now, it is not fpectfically charged upon the 


defendant Middleburſt, that he wilfully and knowingly did either of 
theſe two things : It is only alledged that he wilfully and know- 


| ingly did one or the other. In 1 Salk. 371. Rex v. Stacker, an 
indictment for forging, or cauſing to be forged, was holden ill, be- 


cauſe the charge was in the disjunctive. So, 2 Haw. 225. An in- 
dictment charging a man disjunctively, is void. For the offences 
are diſtinct; and it appears not, of which of them the defendant 
is accuſed. So here, it doth not appear, of which of the two ot- 
fences the juſtices have convicted him. On a rule to ſhew cauſe, 


486 To the 1ft objection, that it is not deſcribed“ ſufficiently what the 


ence is; it was anſwered, that this is an order, and the court 


will not intend it to be ill. To the 2d objection, as to the charge 


being in the disjunctive, that he affiſted the tenant in removing or 
coͤncealing the goods, it was anſwered, that the crime and the | pu- 
niſhment are the ſame upon both; and the defendant was heard.— 
By lord Mansfield Ch. J. Upon indictments, it hath been deter- 
mined, that an alternative charge is not good (as, forged er cauſed 
to be forged); tho' one only need be proved, if laid conjunRively 
(as, forged, and cauſed to be forged): but I do not fee the rea! on 
of it: the ſubſtance is exactly the ſame; the defendant mutt come 
prepared againſt both: and it makes no difference to him in any 
reſpe&. But this is an order: and being good in ſubſtance, needs 
not be literally ſo ſtrict. And by the court, the rule to ſhew cauſe 
was diſcharged, and conſequently both orders atfirmed. Burrows 
Mansfield. 399. _ 

THE following form of a inn drawn by the late Mr. Gr 


jeant Poole, ſeeming to be very accurate and judicious, may be uſe- 


tul as a precedent 1n this and other like caſes. & Lancaſhire, to 
wit. Be it remembred, that on the 25th day of September in the 
twelfth year of the reign of our lord the preſent king, at Liverpoole 
in the county of Lancaſter, Samuel Brown of Liverpoole aforeſaid 
comet?) befor: us Jh Goodwin and Richard Gildart, eſquires, juſ- 
tices of ; the lord the preſent king aſhgned to eh the peace in * 
or 
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ed for the county aforeſaid, and allo to hear and determine divers fe- 
an lonies, treſpaſſes and other offences committed in the ſaid county, 
| and reſiding near to the cloſe from whence the mare herein after 
Wo mentioned was conveyed away, we or either of ns not being in- 
[ly tereſted in that cloſe, and then and there exhibiteth before us a 
Sir certain complaint in writing againſt John Elliſon of Li ner poale afore- 
ay ſaid labourer, by which he giveth us to underſtand and be informed, 
r- that he the ſaid Samuel Brown, on the ſecond day of February in 
70 the year of our Lord 1738, at Liverpoole aforeſaid, had demiſed tio 
2 one Thomas Filliſen a certain cloſe of paſture called e—noci—des con- 
re taining by eſtimation — aeres, with the appurtenances, of 
d, the ſaid Samuel, ſituate, lying, and being in Liverpoole afore aid, 
e- near to 4 certain place there called the Loggerheads, to hold the 
2 ſame to the ſaid Thomas Elliſon from thenceforth for one whole year 
e from thence next enſuing, an fully to be compleat and ended, at 
of and under the yearly rent of ſix pounds ſeventeen ſhillings and ſix- 


2 pence, to be paid by the ſaid Thomas Elliſon to the ſaid Sammel at two 
In payments in the year, to wit, upon the firſt day of Auguſt and up- 
2 on the ſecond day of February called Chandlemaſs-day by equal 


. * portions, the firſt payment whereof was to begin and be made on 485 
8 the firſt day of Auguſt then next following; and that by virtue f 
it that demiſe the ſaid Thomas Elliſon entred into the ſaid cloſe and was 


< poſſeſſed thereof; and that on the firit day of Auguſt now laſt paſt 
5 the ſum of three pounds eight ſhillings and nine pence of the rent 
c aforeſaid was and became due and in arrear to the faid Samus! 
t Brown from the ſaid Thomas Elliſon for half a year ended at that 
e day in the year aforeſaid and yet is unpa!d ; and that after the ſaid 
. ſum of three pounds eight ſhillings and ngnepence of the rent afore- 
- ſaid ſo became due and in arrear to the ſaid Samuel Brown, and 
- whilit the ſame was due to him and unpaid, to wit, on the- 
- day of Augult now laſt paſt, one bay mare of the ſaid Thomas Elliſon, 
; under the value of 50l, that is to ſay, of the value or price of 


pounds and four ſhillings, was depaſturing and feeding upon the 
ſaid demiſed premiſſes, and was then ſubjeQ and liable to be taken 

as a diſtreſs for the ſaid arrear of rent ſo due and payable ; and that 

ö the ſaid Thomas Elliſon, to prevent the ſaid Samuel Brown from diſ- 

6 training the ſaid mare for the ſaid arrear of rent ſo reſerved due and 

c payable as aforeſaid, afterwards, that is to ſay, on the ſame day 
and year laſt mentioned, fraudulemly and clandeſtinely conveyed 
away the ſaid mare off and from the ſaid demiſed premiſſes, and 
hath ever fince that time concealed the ſame; and that one Jobn 
Elliſon of Liverfocle aforeſaid labourer, well knowing the premiſſes, 
did wiltully aid and aſſiſt the ſaid Tomas Elliſon, in the fraudulent 
conveying away the ſaid mare off and from the ſaid demiſed premit- 
ſes, and in concealing the ſame ; and thereupon, afterwards, 
that is to ſay, on the fixth day of October in the ſame year, at 
Liner pole aforeſaid, the ſaid Jobn Elliſon and the ſaid Samuel Brown, 
being in that behalf in due manner ſummoned, come before us the * 


faid 
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faid juſtices in their proper perſons on occaſion of the ſaid com- u 
_ ; and one Richard Bradley and one Chriftopher Clitherall, be. te 
ing credible wit neſſes in that behalf, likewiſe then and there come G 
before us, and then and there take their corporal oaths, and each fo 
of them then and there taketh his corporal oath, upon the holy th 


goſpel of God, to ſpeak the truth of and upon the premiſſes in the 
ſaid complaint ſpecified before us the ſaid juſtices then having ſuffi- 
cient power and authority to adminiſter the ſaid oaths to them the 
laid Richard Bradley and Cbriſtapher Clitherall in that behalf; and 
the ſaid Richard Bradley and Chriftzspher Clitheral! then and there 
are examined before us upon their ſaid oaths, and each of them is 


2488 examined before us upon his oath of and upon the * premiſſes in 1 
"#29 the ſaid complaint ſpecified; and the ſaid John Elliſon being 5 
then and there preſent before us the ſaid juſtices in his proper per- 8 


- on on occaſion of the ſaid complaint; and the complaint aforeſaid 
and the examination of the ſaid Richard Bradley and Chriſtopher 1 
Clitherall of and upon the premiſſes, and the evidence of the ſaid 1 
Richard Bradley and Chriſtopher Clitherall thereupon then and there a 
given upon their ſaid oaths, being heard and fully underſtood b 

the ſaid John Elliſon ; he the ſaid John Elliſon by us the faid juſtices 
is then and there required if he hath or knoweth any thing to ſay 
for himſelf, why he the ſaid 7obn Elliſon ought not to be convicted 
of the premiſſes aforeſaid above laid to his charge; and becauſe 
upon hearing and fully underſtanding the ſaid complaint and the 
evidence of the ſaid Richard Bradley and Chriſtopher Clitherall of 
and upon the premiſſes given before us upon their ſaid oaths, and 
alſo upon hearing and fully underſtanding all and fingular the mat- 
ters and things by the ſaid John Elliſen alledged in his defence of 
and upon the premiſſes, it appears manifeſtly to us, that the ſaid 
Jobn Ellifon is guilty of the premiſſes above laid to his charge in 
manner and form as by the ſaid complaint is above alledged ; and 


| r 
becauſe upon enquiry made by us the ſaid two juſtices on the oath f 

of the ſaid Chriſtopher Clitherall in that behalf likewiſe in due man- 
ner taken before us the {aid juſtices then having power and autho- } 
rity to adminiſter that oath to him the ſaid Chriſtopher in that be- c 
halt, it manifeſtly appears to us the laid juſtices, that the ſaid mare | 
in the ſaid complaint mentioned, at the time of conveying the 0 
ſame away as in the ſaid complaint is mentioned, was of the value t 
of four pounds and four ſhillings of liwful money of this realm: t 


Therefore it is conſidered by us the faid juſtices, and we the laid 
juſtices do order and adjud ge, that the ſaid John Hlliſon be con- 
victed of the premiſſes by the complaint aforeſaid fo as aforeſaid 
laid to his charge; and that he pay to the ſaid Samuel Brown the 
ſum of eight pounds and eight ſhillings of lawful money of Great 
Britain oa the : — day of - now next enſuing, be- 
ing double the value of the jaid mare in the ſaid complaint men- 
tioned, according to the form of the ſtatute in that behalf made 
and piovided. In witneſs whereof we the faid juſtices have here» 
| unte 
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unto put our hands and ſeals this fixth day of October in the thrr- 
teenth year of the reign of our lord George the ſecond, king of 
Great Britain, France, and Ireland, defender of the faith, and ſo 
forth, and in the year of our Lord one thouſand ſeven hundred and: 
thirt y-nine. 


*. That reaſonable diſtreſs ſhall be taken. 489 


Diſtreſſes ſhall be reaſonable and not too great; Dees. „ 


and he that taketh great and unreaſonable diſ- be 9 
treſſes, ſhall be grievouſly amerced. 52 H. 3. 


8 4 


For a; if the lord diſtrain two or three oxen for 12d, or 


the like ſmall ſum, and the owner bring a replevy of the oxen, and 
the lord avow the taking of them for the 12d ; of his own ſhewing, 
he ſhall make fine : or the party may have his action upon this 
ſtatute. 2 Inſt. 107. 


If the lord diſtrain an ox, or horſe, for a penny; ; if there RR 


no other diſtreſs upon the land holden, the diſtreſs is not exceſſiye: 


but if there were a ſheep, or a ſwine, or the like, then the taking 
of the ox or horſe is exceſſive, becauſe he might have taken a beaſt 
of leſs value. 2 Inſt. 107. | 


VI. Manner of * diſtreſs. . 


1. Gates or incloſures may not be broken open, Breaking 
nor thrown down, to make a diſtreſs. 1 Inſt. . 

161. 15 

2. Nor may the leſſor enter into the tenant's Opening 
houſe, unleſs the doors are open. Read. Diſtr. doors. 
2 Bac. Abr. 111. 

Upon a queſtion about taking a di ſtreſs, it was held by the lord 
chief it juſtice Hardwicke, at the ſummer aſſizes at Exeter, 1135, 
that a padlock put on a barn door could not be opened by ed to 
take the corn by way of diſtreſs. 9 Viner. 128. 

But if the outer door of an houſe is open, one may break an in- 
bet door to ke a diſtreſs. Caſes in the time of lord Hardwicke- 
1 , 

3. Where any goods or chattels fraudulently or Aid of the. 
clandeſtinely conveyed or carried away, ſhall be conſtables aud 
put, placed, or kept in any houſe, barn, ſtable, 7/tices. 
outhouſe, yard, cloſe, or place, locked up, faſten- 
ed, or otherwiſe ſecured, ſo as to prevent ſuch goods or * 
tom 


V 


from being taken and ſeized as a diſtreſs for arrears of rent; it 


ſhall be lawful tor the landlord, or his ſteward, bailiff, receiver, or 
other perſon or perſons impowered, to take and ſeize as a diftreſs 
for rent, ſuch goods and chattels (firſt calling to his afhſtance the 


conſtable, headborough, borſholder or other peace officer of the 


hundred, diſtrict, or place, where the ſame ſhall be ſuſpeRed to be 
concealed, and in caſe of a dwelling houſe, oath being alſo firſt 
made (G) before a juſtice of the peace, of a reaſonable ground to 
ſuſpect that ſuch goods or chattels are therein) in the day time to 


* 490! break & open (H) and enter into ſuch houſe, barn, ſtable, out- 


houſe, yard, cloſe, and place; and. to take and ſeize ſuch goods 
and chattels for the ſaid arrears of rent, as he might have done if 
they had been in any open place. 11 G. a. e. 19.4 J. 


But except it be in this caſe where the goods are clandeſtinely 


conveyed, it may ſeem from what hath been ſaid, that the land- 
lord hath no mean to come at the goods in order to make diſtreſs, 
if the tenant ſhall think fit to lock up his gates, and ſhut the doors: 


And the like may be obſerved in caſes of diſtreſs for the levying a 


penalty, by warrant of juſtices of the peace (unleſs ſuch penalty, 
or part thereof, be given to the king. e matter may ſeem to 


require ſome conſideration. 


4. If a landlord comes into a houſe, and ſeizes 


2 al 2 457 upon ſome goods as a diſtreſs, in the name of all 
5 b "y 7 the goods of the houſe ; that will be a good ſeizure 
JOY of all. 6 Mod. 215. | 


VII. Diſtreſs how to be demeaned, 


Impounding 1. By the 52 H. 3. c. 4. None ſhall cauſe 

F the fremij- > © any diſtreſs that he hath taken, to be driven out 
es ; of the county where it was taken: and if one 
« neighbour do ſo to another of his own autho- 

155 rity (as fer damage feaſant, or rent charge, 2 Inſt. 100.) he ſhall 
«© make fine as for a thing done againit the peace; and if the lord 


1 . to do againſt the tenant, he ſnall be grievouſly py- 


«© niſhed by amerciament.“ 
Before this act, at the common law, a man might have driven 


the diſtreſs to what county he pleaſed: which was miſchievous, for 


two cauſes ; 1. Becauſe the tenant was bound to give the beaſts be- 


mg impounded ain an open pound ſuſtenance, and being earried 
into another county, by common intendment he could have no 
knowledge where they were. 2. He could not know where to have 
a replevy ; but the party was, before this ſtatute, driven to his ac- 
ion upon his caſe. 2 Inſt. 106. 


And 
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And albeit this ſtatute be in the negative, yet if the tenancy be 
in one county, and the manor in another county, the lord may 


drive the diſtreſs which he taketh in the tenancy to his manor 


in the other county; for that the tenant is out of both the ſaid miſ- 


chiefs : for the tenant by doing of ſuit and ſervice to the manor, b 
common intendment may know what is. done there, and therefore 
may give his beaſt ſuſtenance. And to know where to have his re- 
plevy, the bailiff of the manor uſually drives the catile diſtrained to 
the pound of the manor. And hereby it * is to be noted, that a 
caſe cut of the miſchicf, is out of the meaning of the law, tho? it 
be within the letter. 2 Inſt. 106. 1 „„ 
And by the 1 & 2 P. & M. c. 12. It is F enafled, that 
6 no diſtreſs of cattle ſhall be driven out of the hundred, rape, 
« wape take, or lathe, where ſuch diſtreſs ſhall be taken, except 
cc jt be to a pound overt within the ſame ſhire, not aboye three 
«© miles diſtant from the place where the ſaid diſtreſs was taken; 


and no cattle or other goods diſtrained for any cauſe at one time, 


“ ſhall be impounded in ſeveral places, whereby the owner may 
© be conſtrained to ſue ſeveral replevies; on pain of 100s to the 
«© party grieved, and treble damages,” ſ. 1. SY” EIS 

T. 21 G. 2. Gimbort and Pelah. The defendant juſtified im- 
pounding cattle damage feaſant. And on evidence it appeared, he 
put them into the next pound, though it happened to he in ano- 
ther county. And Lee Ch. J. held, it did not make him a treſ- 
paſſer, though it ſubjected him to the penalty of the ſtatute of the 
:t & 4 P. & AM dir. 4387S: 8 5 | 
Note, a pound is either ever/ or open, as in a pinfold made for 
ſuch purpoſes, or in his own cloſe, or in the cloſe of another by 
his conſent ; and it is therefore called open, becauſe the owner may 
give his cattle meat and drink, without treſpaſs to any other, and 
then the cattle muſt be ſuſtained at the peril of the'owner: Or it is 
a pound covert or cloſe, as to impound the cattle in ſome part of 
his houſe; and then the cattle muſt be ſuſtained with meat and 
drink at the peril of him that diſtraineth, and he ſhall not have 
any ſatisfaction therefore. 1 laſt. 49, .. ; 
But if the diſtreſs be of utenfils of houſhold, or ſuch like dead 
goods, which may take harm by wet or weather, or be ſtolen away, 
there he muſt impound them in a houſe, or other pound covert, 
within three miles in the fame county; for if he impound them in 
2 pound overt, he muſt anſwer for them. 1 Inſt. 47. 

2. By 11 G. 2. c. 19. Any perſon diſtrain- 
ing, may impound or otherwiſe ſecure the diſtreſs, - Impoundin 
of what kind ſoever it be, in ſuch place, or on on the erm 
ſuch part of the premiſſes, as ſhall be moſt conve- 
nient; and may appraiſe, and ſell the ſame, as any perſon before 
might have done off the premiſſes. ſ. 10. 

3. Cattle diftrained may not be worked or uſed, Uſing the 
unleſs for the owner's benefit, as a cow milked, goods diſtrai ned. 
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or the like; much leſs may they be abuſed or hurt. Cre. Ju. 
148. 
1 it hath been ſaid in this caſe, that even a cow may not be 


1492 milked ; for tho' the cow be better for this, yet he * who took the 


diſtreſs ought not to do good to the owner without his conſent, and 
perhaps the owner would have come before any damage came b 
this to the cow; and if it periſh by this, yet he who took the dif- 
treſs may diſtrain again. 2 Bac. Abr. 112. 
4. So if the diſtreſs be loſt by the ac of God: 
Diftreſ dy- as if the diſtreſs dies in the pound, without any 


ing. default in the diſtrainer ; in ſuch caſe, he who 
made the diſtreſs may diſtrain again. T1 Salk. 

248. 
| : F. It is the diltrainer's s own fault, if he puts the 
Killed. | diſtreſs in a pound which will not hold it ; but 


he cannot juſtify the tying of cattle in the pound ; 
and if he ties a beaſt, and it 1s ſtrangled, he muſt pay I 
1 Salk. 248. 


LIIl. Of reſeous and pound breach. 


Keſcous and 1. By the common law, if a man break the 
found breach. pound, or the lock of it, or part of it, he greatly 
offendeth againſt the peace, and doth treſpaſs to 
the king, and to the lord of the fee, and to the ſheriffs, and hun- 
dredors, in breach of the peace, and to the party, and to the de- 
laying of juſtice ; and theretore hue and cry is to be levied againſt 
him as againſt thoſe who break the peace. Mir. c. 2. ſ. 26. And 
the party who diſtrained may take the goods again, whereſoever 
he ſhall find them, and impound them again. I Inſt. 47. 

2. And by ſtatute, on any pound breach or reſcous, of goods 
diſtrained for rent, the perſon grieved thereby, ſhall in a ſpecial 
action upon the caſe, recover treble damages and coſts againſt the 
offender, or againſt the owner of the goods, if they be afterwards 
found to have come to his uſe or poſſeſſion. 2 W. c. 5. ſ. 4. 

Treble damages and coſts] In the caſe of Sir Wilfred Lawſon v. 
Storey, M. 6 W. It was adjudged, that the coſts ſhall be trebled 
as well as damages. L. Raym. 20. 

. When a man hath taken diſtreſs, and the cattle diſtrained, as 
he is driving them to the pound, go into the houſe of the owner; 
if he that took the diſtreſs demand them of the owner, und he deli- 
ver them not, this! is reſcous in law. I Inſt. 161. 


IX. Replevying 
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IX. Replevying 'the diſtreſs. 


1. It is worthy of. obſervation, how provident Replevy. 
the law 1s, that mens beaſts, cattle, or other goods 5 x 
be: not unjuſtly or exceffively diſtrained; and if they be, that deli- 


verance * be ſpeedily made of them by replevy (or taking back the * 


pledge): otherwiſe the ' huſbandry of the realm, and mens other 
trades, might be overthrown or hindred. 2 Inft. 137. | 


2. To which purpole, it is enafted by the 1& 2P. & M. c. 12. 
that the ſheriff of every county ſhall, at his firſt county day, or in 


two months after he hath received his patent of office, appoint and 
proclaim in the ſhire town four deputies at the leaſt, dwelling not 


above 12 miles one diſtant from another, to make replevies; on 


pain of 51 for every month that he ſhall lack ſuch deputy or deputies, 
half to the king, and half to him that ſhall ſue in any court of re- 
end. f IE OT 
3. And the ſheriff, or other officer having authority to grant reple- 
vins, ſhall in every replevin of a diſtreſs for rent, take in his own 


name, from the plaintiff and two ſureties, a bond in double the va- 


lue of the goods diſtrained, to be aſcertained on the oath of one wit- 


neſs, and conditioned for proſecuting the ſuit with effect, and with- 


out delay, and for duly returning the goods diſtrained, in caſe a re- 


turn ſhall be awarded; before any deliverance be made of the diſ- 


treſs; and the ſheriff ſhall aſſign ſuch bond 70 the avawwant, or per- 
fon making conuſance. 11 G. 2. c. 19. f. 23. =: oY 


Sheriff cr other Meer ] T. 18 G. 3. Richards and Aon. A rule 


was made on Joſeph Garmeſon the replevin clerk, Robert Feffreys the 


under ſheriff, and Edward Pembury the clerk of the county court, to 
diſcover the names of the pledges taken upon granting the replevin 
in this cauſe, and to ſhew cauſe why they ſhould not pay the defend- 


ant 571 15s, being the damages and coſts recovered by him in this 


cauſe, together with the coſts of the application. The diſtreſs was 
for rent; and on replevin brought, the defendant had a verdict with 


the damages and coſts abovementioned. On application to Garmeſon 
for the names of the pledges, he from time to time evaded and de- 


layed {o doing; having it was ſuppoſed taken none, or at leaſt inſuf- 


ficient ſureties; and being (as it was ſworn) attorney for the plain- 
tiff in this action. On ſhewing cauſe, Garmeſon made an affidavit of 


his illneſs and inability to do any buſineſs. The under-ſheriff and 


county court clerk ſhewed for cauſe, that they were intirely ignorant 


of this matter, having nothing to do with the replevin clerk, who 
was appointed by the high theriff-in purſuance of the ſtatute. The 


court inlarggd the rule to a further day, and ordered the high ſheriff 
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to be added, when it was held, that as well * the high ſheriff and“ 404 


"TIA 


under- 
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under - ſheriff as the replevin clerk (who is their deputy) are anſwera- 

ble to the defendant in replevin for the ſufficiency of the pledges. 

They therefore diſcharged the rule againſt the county court clerk; 
but with regard to the high and under ſheriff, and the replevin clerk, 
they made the rule abſolute. Black. Rep. 1220. 


To the awowant or perſon making coni ſance] Avowry is, where one 
| takes a diſtreſs, and the perſon diſtrained ſues a replevin; then he 
that took the diſtreſs muſt au and juſtify in his plea, for what 
cauſe he took it, if he took it in his own right ; and this is called an 


praiſe (M) the ſame truly, according to the beſt of their underflanding ; and | 


avowry : if he took it in the right of another, then, when he hath ſt 

. ſhewed the cauſe, he muſt make conuſance of the taking, as bailiff or in 

{ervant to him, in whoſe right he took it. Terms of the L. t 

Ss 5 e a 

| X. Sale of the diſtreſs. - 

Sale. Diſtreſs taken for an offence preſented in the leet, f 

| „ may of common right be ſold, becauſe it is a court 7 

N of record; but otherwiſe it is, of diſtreſſes in courts that are not of P 

record. 12 Mod. 330. 5 % er df oe 7 
146 So a diſtreſs for an amercement in a court baron cannot be ſold; 

ON” but in ſuch caſe a diſtreſs infinite ſhall go. 1 Bulſt. 52, 53. : 

| In like manner, before the ſtatute of the 2 W. ſell. 1. c. 5. dif- 0 

9 treſs for rent in arrear could not be ſold, but only detained till pay- | 

"| lj ment of the rent: But by the ſaid ſtatute it is enacted, that whereas 7 

*, | | the moſt ordinary and ready way for recovery of arreers of rent is by dif- | 
1 treſs, yet ſuch diſtreſſes not being to be ſold, but only detained as pledges for 
- enforcing the payment of ſuch rent, the perſons diſtraining have little bene- 
nl j fit thereby: therefore from henceforth, where any goods ſhall be diſtrained 
3 (I) for rent reſerved and due upon any demiſe, leaſe or contract whatſo= 
1 ever, and the tenant, or owner of the goods diſtrained, ſhall not within 

My! ' frve days next after ſucb diſtreſs taken, and notice (K) thereof { with the 0 

* | cauſe of ſuch taking ) left at the chief manſion houſe, or other moſt notorious a 

N | 1 place on the * 7 ele vy the ſame in ſuch caſe the perſon diftraining ſ 

4 Dall, with the ſheriff or under-ſheriff of the county, or with the canftable b 

mb. | of the hundred, pariſh, or place, where ſuch diſtreſs ſhall be taken, cauſe N 

the goods and chattels fo diſtrained to be appraiſed by two ſworn (L) ap- { 
. Praiſers ( whom ſuch ſheriff, under-fheriff, or conſtable ſhall ſavear ) to ap- 

"tt 


9 * 495 after * ſuch appraiſement, ſhall ſell the ſame for the beſt price can be gotten 

N | for them, for ſatisfaftion of the rent, and charges of the diſtreſs, appraiſe- 

— j ment and ſale ; leaving the overplus (if any) with the ſheriff, under—ſhe- 

N riff, or conſtuble, for the owner's uſe. 2 W. ſeſſ. 1. c. 5. ſ. a. | 

WA i | A PERS, 2 
1 Shall not within five days) M. 13 G. Griffin and Scott. Treſpaſs 0 
4 For entering his houſe, and keeping poſſeſſion of his goods eight days. I 
WS \ 


The defendant juſtifies under a diſtreſs or rent. But by the court: 


DISTRESS: 


The defendant ought to have removed the goods at the five days end; 
and for the other three he is a — and * is no juſtifica- 
tion. Str. 717. | 


The conſtable of the 1 4 „ or place, where ſuch diſtreſi ſhall 
be taken] T. 7 W. Walter and Rumbald, The tenement whereupon 
the diſtreſs was made, lay part in the hundred of K:nafley in Wiliſbire, 
and part in the hundred of Andover in the county o Southampton 

| and part of the diſtreſs was taken in K:naſley, and part in Andover ; 

| and all impounded together in the hundred of Xiuaſley; and the con- 

| ſtable of Kinaſley adminiſtered the oath to the appraiſers for the whole, 

in the preſence of the conſtable of Andover. It was objected, that 
the goods which were taken in Andover ought to have been impound- 
ed, appraiſed, and fold in Andover ; and that the conſtable of Ands- 
ver, tho* preſent in Kinaſley when the appraiſement was made, had 
no juriſdiction there, ſo that the whole was done ſolely by the con- 
ſtable of Kinaſley, which therefore as to the goods taken in Andover 
was void. But by the court; the chaſing the diſtreſs over into the 


: other county, is a continuance of the taking the diſtreſs; and the 

. party, ſince it was for one intire cauſe, cannot ſever the diſtreſs, but 

ought to chaſe them all e and impound them in one Pound. 
L. Raym. 53. 

5 By the 1 & 2 P. & M. c. 12. No perſon ſhall take for Keeping 


8 in pound, or impounding any diſtreſs, above 4d for any one whole 
y diſtreſs : and where leſs hath been uſed, there to take lets ; on pain 


1 50 to the pony grieved, beſides what he ſhall take above * 


7 XI. Erkan in the proceedings. 

* 

'n Where any diſtreſs ſhall be made, for any kind Irregularity 

be of rent juſtly : due, and any irregularity ſhall be 

is afterwards done by the party diſtraining, or his agent ; the diſtreſs 

9 ſhall not be deemed unlawful, nor the diſtrainer a treſpaſſer ab * initio, 49 "> 
le but the party aggrieved may recover ſatisfaction for the ſpecial da- ² 
fe mage, in an action of treſpaſs or on the caſe; and if he recover, he 29 
p- ſhall have full coſts. 11 G. 2. c. 19. ſ. 19 

p- But no tenant ſhall recover on ſuch on, if tender of amends 

ad hath been made before the action W , 


XII Londurd Fl eh on nonpa ment. 


In caſe where a half year's rent ſhall be in arrear, Re-entringe 
and the landlord or leſſor hath right by law to re- 
enter for nonpayment thereof; he may, without any formal de- 
mand or re-entry, ſerve a declaration in ejectment; and on reco- 
vering judgment and execution, ſhall hold the premiſſes 
m 


_ 8 
2 — Sad 


Py - © — q _— 

* Nr + 2 F 2 
bo — * — * 2 IS 2 Y * cat * 2 £0 2 
122 — = — — — — 2 


— 
— n 43 2 INES ks _ _ LIES = 

e ä — F ²— Ä——— Poon et , b — Yo. AY 1 = 
= * * % * 

＋ * — 0 „* e 9 pay ** A a E n 

n - 2 wy _ — — — ä — —— E * * 
— 8 — * — 
1 r — = = — & 2 


— — 1 


— 1 95 e 
e 22 - 
———— 4 2 
_ * — — xy * 
IS * 

— 1 — 


Ye 


from the leaſe. But this not to bar the right of any mortgagee. 


And if the defendant files a bill in equity, he ſhall not have an in- 
junction againſt the proceedings at law, unleſs he ſhall bring the ar- 
rears into court, and alſo the coſts taxed in the ſaid ſuit. Provided, 
that if the tenant ſhall before the trial in ejectment, pay all the arrears 


and coſts, the proceedings on the ejectment ſhall thenceforth ceaſe. 


4 . 2.0 „ KL SH 4. 


XIII. Caſe of tenant holding oer. 


 Holiling over 1. By the 8 Ann. c. 14. Whereas tenants pur 
aten the term autre vie (that is, holding during the life of ano- 


expired. ther perſon), and leſſęes for years, or at will, fre- 


quently hold over after the, determination of the 


leaſe; and whereas after the determination of ſuch, or any 


other leaſes, no diſtreſs can be made for arrears of rent that grew 
due on ſuch leaſes before the determination thereof; it is there- 
fore enacted, that it ſhall be lawful to diſtrain after the determina- 
tion of ſuch leaſe, in the ame manner as if it had not been deter- 


mined: provided, that the diſtreſs be made within fix kalendar 


months after the determination of the leaſe, and during the continu- 
ance of the landlord's title or intereſt, and during the poſſeſſion of the 


_ tenant from whom ſuch arrear became due. 1.6, 7. 
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And by the 4 G. 2. c. 28. If any tenant for life or years, or other 
P*rſon who ſhall come into poſition by, from, or under him, ſhall 
wilfully hold over any lands, after the determination of ſuch term, 
and after demand made, and notice in writing given for delivering 
the poſſeſſion thereof; he ſhall, for the time that he ſhall ſo hold over, 
pay * double the yearly value thereof, to be recovered by action of 
debt, in any court of record. ſ. 1. 3 B 


After the determination of ſuch term, and after demand made, and no- 


tice in writing given] E. 16 G. 3. Cutting and Derby. On an action 


for double value of the farm, it appeared, that the plaintiff on the 
2Dth of September, and again on the 7th of October, gave a written 


notice to the defendant to quit the premiſſes on the 10th of October 


Black. Rep. 1075. 


then following, being the day on which the leaſe would expire. It 
was objected, that by the ſtatute the notice ought to be after and nat 
before the expiration of the term. But by the court, notwithſtand- 
ing the order in which the words are placed in the act of parhament, 
it is cvident that the notice ought to be previous; otherwiſe it would 
be abſurd, and impoſſible to be complied with, to require after the 
expiration of the term that the tenant ſhould quit ar the expiration. 
This ſtatute, and the 11 G. 2. c. 19. being in pri materia ought to 
have the ſame conſtruction; and where, by the latter the tenant is to 
be bound by his own notice to quit, that muſt be clearly previous. 


E. 66. 


0er us 


= til why 
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E. 6 G. 3. Taſter and Burr. The landlord demiſed to the tenant 
from year to year, commencing the 1cth of October, being old 
Michaelmas-day. The tenant dies on the 27th of Auguſt. The 
landlord, on the gth of September, gives notice to the executor to 
quit, at the end of the term. The queſtion was, If this notice is ſuf- 
ficient ? The court held clearly, that in a common caſe, it would 
not be ſufficient notice; but in the caſe of an executor, they doubted. 


But lord Mansfeld inclined ſtrongly, that the nature of the contract 
being to hold from year to year, unleſs reaſonable notice was given on 
either ſide, and notice not having been given in reaſonable time; the 
executor was bound to keep the farm, if required, another year: 


And therefore on the other hand, is at IWerty to Ps it if he chuſes 


it. Black. Rep. 596. 
M. 19 G. 3. Dagget and Snowden. In the common pleas. On 


the 5th of October 1769, a written memorandum was entered into, 


whereby the plaintiff agreed to let to the defendant a farm, to hold the 


arable ground from old Candlemaſs then next, the paſture from old 


Lady-day, and the meadow from old May-day, for ſeven years from 


the ſaid days and times, paying rent half yearly, at old Michaelmaſs 
and Lady-day. In September 1777, the plaintiff gave the defendant 


a written notice, to quit the arable land at old Candlemaſs next, the 


paſture at old Lady-day, and the meadow ground at old -May-day. 


The * queſtion was, whether this notice was ſufficient to entitle the * 


plaintiff to recover the whole or any part of the premifi*s? For the 


defendant it was argued, that this was not a ſufficient notice for any 


part; the whole being one intire tenancy; and therefore notice to 
quit ought to have been given on the 13th of Auguſt, being ſix 
months previous to the time when the firſt part of the term expired. 
But hy the court, The notice was ſufficient for the whole. It was 


ſetled by all the judges about ten years ago, to avoid diverſity of opi- 
nions, and for general convenience, that in tenancies from year o 


year (which theſe kinds of holding over are held to be) there muſt be 
ſix months notice on either fide to quit, according to the ancient 
law; except where any ſpecial agreement, or the cuſtom of any par- 


ticular places, intervenes. The true conſtruction of this agreement 
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is, that it is a holding from Lady-day to Lady-day, the rent being 0 


payable at Michaelmaſs and Lady- day. And though part of the 
farm is to be entred upon and quitted at old Candlemaſs, and other 


part not till old May-day, yet that is no more than the cuſtom of 


moſt countries would have directed, without any ſpecial words for 


that purpoſe, in a taking from old Lady-day. Black. Rep. 1224- 
But after all, this remedy by action ſeemeth not altogether ade. 
quate to the evil; for three reaſons. I. Becauſe ſuch action is cer- 
tainly tedious and expenſive. 2. It is uncertain, when the action is 
over, whether the tenant will be able to pay. 3. What is chiefly 
wanted, namely, putting the landlord into poſſeſſion, is not obtained 
by fuch action, but for that he ſhall be ſtill to ſeex. A more ſhort 
and eaſy method of ouſting the tenant of his poſſefiion, ſeemeth 


more eligible i in the like caſes. 
| "mp Whereas 


5 1 R 


8 2. Whereas great inconveniencies have happened 
| Holding oder af. to landlords, whoſe tenants have power to deter- 
ter having given mine their leaſes, by giving notice to quit the pre- 

notice to quit, miſſes, and yet refuſing to deliver up the poſſeſ- 
| _ ſion, when the landlord hath agreed with another 
tenant, for the ſame; it is therefore enacted, that if any tenant ſhall 
give notice of his intention to quit the premiſſes at a time mentioned 
in ſuch notice, and ſhall not accordingly deliver up the poſſeſſion at 
the time in ſuch notice contained, he, his executors or adminiſtra- 
tors, ſhall from thence forward pay double rent, to be recovered in 
like manner as the ſingle rent. 11 G. 2. c. 19. f.18. Nos 
H. 5 G. 3, Timmins and Rowliſon. In replevin, the landlord 
7 avows, that he demiſed the premiſſes to the tenant for one year from 
*499 the 5th of April 1760; that the tenant * gave notice that he would 
quit the 5th of April 1761, but held over till the 1oth of October; 
wherefore he avows for double rent for half a year. The tenant 
pleads a demiſe, from the landlord for one year from the 5th of April 
1760, and ſo from year to year, as long as both parties pleaſed: MW 
That the demiſe was only by parol; and that the notice proved to be 
given by the tenant to the landlord to quit the 5th of April 1761, | 
was only by parol likewiſe. The queſtion was, Whether the tenant | 
was liable to pay double rent for not quitting after a parol notice; 
and further, s he held under a parol demiſe, as tenant from year to > 
year, whether this is a holding under the ſtatute, ſo as to ſubject the | 
tenant to double rent for not quitting after notice. It was argued 7 
for the tenant, that the act muſt be confined to leaſes, wherein an 
expreſs power is reſerved to determine the tenure by notice; and to 
notices in writing only; becauſe the ſtatute ſpeaks of the time in ſuch | 
notice mentioned and contained, which words are not applicable to pa- 
rol notices. For the landlord it was inſiſted, that this being a re- 
medial law, the words might be fairly extended to parol leaſes, which 
are the moſt common, and to parol notices; without which, the 
clauſe would be nugatory, and affect only ſuch tenants as were fooliſh 
enough, to give written inſtead of parol notices. ——By lord Manſ- 
feld chief juſtice ; Statutes in par: materia are to be taken all as one 
ſyſtem, to ſuppreſs the miſchief. Ihe miſchief is an act of vexation, 
inconvenience, and injuftice, by the tenant, after notice given by 
himſelf, after the landlord has another tenant ready, to ſtop ſhort 
and fay, | won't quit. This is an univerſal fort of bölding, and 
therefore this practice might be a very extenſive evil. The legiflature, 
in the 4 G. 2. made a provition, where the landlord gives notice, 
and afterwards in the 11 G. 2. this additional proviſion, in caſe the 
notice comes from the tenant. The two laws are only parts of the 
fame proviſion. It is ſaid, the notice muſt be in writing. Why! 
Does the act ſay ſo? No. But the act of 4 G. 2. does. That is the 
ſtrongeſt reaſon againſt it. It is here purpoſely omitted. The drawer 
of the a& conld not leave it out by accident, having the other act be- 
fore him. As to the words mentioned and contained; may not that be 
in a parol notice? Certainly it may. I therefore think this is a calc 
= 1 Within 
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within the miſchief, the preamble, and the enacting words of the ſta- 
tutt.Wilmot juſtice (the other two juſtices being abſent) ; As to 
the notice being in writing, the different penning of the acts furniſhes 
evidence of different intentions. The 4 G. 2. ſeems to reſpect chief- 


ly * leaſes for lives or for long terms of years; and if the tenant holds 


over, and the landlord gives notice in writing for him to quit, he 
ſhall recover not double rent (for that might not be an equivalent) but 


double the yearly vals of the eſtate : And for that reaſon it was ne- 


ceſſary, that it ſhould be recovered by action, and not by diſtreſs. 
There are two good reaſons why one ſhould be in writing, and the 
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other not. Firſt, if the tenant gives ſuch notice as will juſtify his 


leaving the farm, and doth not leave it, that is the miſchief which the 


act meant to meet; and parol notice is ſufficient for that. Secondly, 


landlords generally can write : tenants in the country very ſeldom can. 


This caſe is within the preamble and the enacting words; but, had 


the preamble been confined, I ſhould have been for extending the re- 
medy according to the enacting words. Theſe tenancies are the moſt 


uſual of any. It hath almoſt extinguiſhed tenancy at will, which by 


reaſon of the inconveniencies that would otherwiſe enſue to both par- 
ties, is not now to be underſtood as determinable at pleaſure, but for 


a year certain, which was better, but ſtill inconvenient; to turn out 


or quit at the end of the year, without notice. This produced the 
preſent rule, that landlords and tenants ſhall mutually give reaſonable 
notice. What is reaſonable, is matter of circumſtances. This brings 


the preſent leaſe within the words of the act. They have power to 


quit and determine, upon giving reaſonable notice. And judg- 
ment was given for the landlord. Black. Rep. 533. Bur. Mansf. 
1603. re PIE RY | | 

| But this remedy, in like manner as the former, ſeemeth not appo- 
ſite to the main purpoſe. The ſtatute proceeds upon a ſuppoſition: 
that the tenant is a man of fubſtance : Which probably may not be 
the caſe. It is moſt likely, that if he were able to live elſewhere, he 


would not chuſe to hold over under ſuch circumſtances, nor perhaps 


would the landlord want to be rid of him, The putting him. out. of 
poſſeſſion, by ſome expeditious and eaſy method, ſeemeth the more 
adequate remedy in this caſe alſo, in like manner as is provided in the 
caſe where the tenant deſerteth the premiſſes, as hereafter followeth. 


bv; Attorning to ſtrangers. =: 


Whereas the poſſeſſion of eſtates is rendered pre- Attorning 
carious, by tenants attorning to ſtrangers ; it is en- to ſtrangers. 
acted, that all ſuch atrornment ſhall be void; unleſs . : 
the ſame be made purſuant to ſome judgment at law or decree in 
equity, or * be with the conſent of the landlord, or be to a mortga- 
gee atter the mortgage is become forfeited. 11 G. 3. . 193, i 

Vor. I. | "3. And 
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And tenants to whom any declaration in ejectment ſhall be de- 
hvered, ſhall forthwith give notice thereof to the landlord ; on 
pain of forfeiting to him three years value of the rent; and the 


| landlord may make himſelf defendant by joining with the tenant, 
or may appear by himſelf. ſ. 12, 13. 


And if the tenant ſhall not give notice to the landlord, and 
the plaintiff ſhall obtain judgment againſt him by default; the 
court, on application, will ſet aſide the judgment, and order the 


| tenant to pay the coſts. Bur. Mansf. 1996. 


XV. Deſerting the. premier. 


Tenant de- If any tenant at rack rent, or where the 


ſerting. rent reſerved ſhall be full three fourths of the 


ü early value of the demiſed premiſſes, who ſhall 
be in arrear for one year's rent, ſhall deſert the premiſſes, and 


leave the ſame uncultivated or unoccupied, ſo as no ſufficient 


diſtreſs can be had; two juſtices (having no intereſt in the pre- 


miſſes) may, at the requeſt of the landlord, go upon and view 


the ſame, and affix on the moſt notorious part of the premiſſes, 
notice in writing, what day (at the diſtance of 14 days at the 


leaſt) they will return to take a ſecond view: and if on ſuch ſe- 


cond view, the tenant ſhall not appear and pay the rent, or there 
ſhall not be ſufficient diſtreſs on the premiſſes, then the juſtices 
may put the landlord into poſſeſſion, and the leaſe as to ſuch 


_ demiſe ſhall from thence be void. 11 G. 2. c. 19. ſ. 16. 


But the tenant may appeal to the next juſtice or juſtices of 
aſſize; who may award colts to either party. ſ. 17. 


XVI. Rent in caſe of an extent or execution. 


Extent is In the caſe of K. and (Cotton, T. 1755, it was 
execution, determined by the barons of the exchequer, and 
aaflirmed on a writ of error, that if a diſtreſs be 
made for rent, and before the five days given by act of parlia- 
ment are expired an extent is iſſued, though it be not levied, 
for a debt due to the crown; the extent ſhall take place of the 
dftreſs : becauſe the diſtreſs doth not ouſt the property of the 
effects into the landlord, but is only a pledge for ſecurity in his 
hands for his rent. 


* 52 But by the 8 An. c. 14. No goods being on any meſſuage, 


lands, or tenements, leafed for life, term of years, at will, or 
otherwiſe, ſhall be liable to be taken by execution, unleſs the par- 
ty, at whoſe ſuit the execution is ſued out, ſhall, before the re- 
moval of ſuch goods from off the premiſſes, pay to the W 

is 
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555 
his bailiff all ſuch rent as ſhall be then due for the premiſe 
vided that it amount not to more than one year's fob pany the 
ſaid arrears ſhall exceed one year's rent, then the party paying fuch 
landlord one year's rent, may proceed to execute his judgment. 


4 


And incaſe of two executions, there ſhall not be two years rent 
paid to the landlord : for the intent of the act was to referve to the 
landlord only the rent for one year, and it was his own fault if he let 
more run in arrear. Therefore one year's rent to the landlord bein 

paid to him on the firſt execution, the ſheriff is not to levy for him 


again any thing on a fubſequent execution. Str. 1024. 


XVII. Rent on the death of tenant for life. 


Whereas where any leſſor or landlord, hav- Tenant for 
ing only an eſtate for life, in the lands, tene- life dying. 

ments, or hereditaments demiſed, happens to die © 
before or on the day on which any rent is reſerved or made paya- 
ble, fuch rent or any part thereof is not by law recoverable by the exe- 
cutors or adminiſtrators of ſuch leſſor or landlord; nor is the perſon 
in reverſion intitled thereto, other than for the uſe and occupation 
from the death of the tenant for life ; of which, advantage hath of- 
ten been taken by the undertenants, who thereby avoid paying any 
thing for the fame : for remedy thereof, where any tenant for life ſhall 
happen to die before or on the day on which any rent was reſerved or 


— 


made payable, upon any demiſe or leaſe of any lands, tenements, or _ 


hereditaments, which determine on the death of fuch tenant for life, 
the executors or. adminiſtrators of ſuch tenant for life may, in an ac- 
tion on the caſe, recover of ſuch under-tenant, if ſuch tenant for life 
die on the day on which the fame was made payable, the whole, or 
if before ſuch day then a proportion, of ſuch rent, according to the 
time ſuch tenant for life lived, of the laſt year, or quarter of a year, 
or other time in which the ſaid rent was growing due. 11 G. 2. c. 


19. . 


In the cafe of Pagett and Gee, Dec. 4, 1753. Tenant in tail, 
remainder to the defendant in fee, leaſes for years, * and dies with» # 


out iſſue a week before the day of payment of the half year's rent; 
The leflee, at the day, pays all the half year's rent to the defendant. 
The executor of the tenant in tail brings his bill For apporuonment 
of the rent. — By the lord chancellor Hardwicke : This point 
has never been determined; but this is ſo ſtrong à caſe, that I ſhall 
make it a precedent. There are in it two grounds for relief in equi- 
ty. The firſt ariſes on the ſtatute of the 11 G. 2. The ſecond ariſes 
on the tenant's having ſubmitted to pay the rent to the defendant. —- 
The relief ariſing upon the ſtatute, is, either from the ſtrict legal 
conſtruction, or equity formed upon the reaſon of it. And here it 
is proper to conlider, what the miſchief was before the act, and what 

"46 3 „ remedy 
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remedy is provided at common law. TF tenant for life, or any who 


had a determinable eſtate, died but a day before the rent reſerved on 
a leaſe of his became due, the rent was loſt. For no one was intitled 
to recover it. His repreſentatives could not; becauſe they could only 


bring an action for the uſe and occupation; and that could not lie 


where there was a leaſe, but debt or covenant. Nor could the re- 
mainder- man; becauſe it did not accrue in his time. Now this act 
appoints the apportioning the rent, and gives the remedy. But 
there are two a e of the perſon, to whole executors the re- 
medy is given. In the preamble, it is one having only an eſtate for 
life. In the enacting part, it is, tenant for life. Now tenant in tail 
comes expreſsly within the miſchief. I do not know how the judges 


at common law would conſtrue it ; but I ſhould be inclined in this 


court to extend it to them. I ſhould make no doubt, were this the 
caſe of tenant in tail after poſſibility of iſſue extinct; for he is conſi- 
dered in many reſpects as tenant for life only. He cannot ſuffer a re- 
covery. He may be injoined from committing waſte, ſuch as hurts 


the inheritance, as felling timber; though not for committing com- 
mon waſte, being conſidered as to that as tenant in tail. Were it 


the caſe of tenant for years determinable on lives, he certainly muſt 
be included within the act, though it ſays only tenant for life : It 


would be playing with the words to ſay other wiſe. Theſe caſes ſhew 
| the neceſſity of conſtruing this act beyond the words. Tenant in 


tail has certainly a larger eſtate than a mere tenant for life ; for he has 


the inheritance in him, and may when he pleaſes turn it into a fee; 
but if he does not; at the inſtant of his death he has but an intereſt 


for life. Such too is the cafe of a wife tenant in tail ex proviſione ma- 


1 504 riti. Upon this point I give no abſolute opinion. As * to the equity 
| ariiing from this ſtatute, I know no better rule than this, equitas ſe- 
.quitur legem. Where equity finds a rule of law agreeable to con- 


ſcience, it purſues the ſenſe of it to analogous cafes. If it does ſo as 
to maxims of the common law, why not as to the reaſons of acts of 
parliament ? Nay, it has actually done fo, on the ſtatute of forcible 
entry; upon which this court grounds bills, not only to remove the 
force, but to quiet the poſſeſſion. That at requires a legal eſtate in 
poſſeſſion. This court extends the reafon to equitable intereſt, 
But I ground my opinion in this caſe upon the tenant's having ſub- 


| mitted to pay the rent. He has held himſelf bound in conſcience to 


pay it, for the uſe and occupation of the land the laſt half year. He 


paid it to the defendant, which he was not bound to do in law. And 


in ſuch a caſe, the perſon he pays it to ſhall be accountable, and con- 
ſidered as receiving it for thoſe who are in equity intitled to it. The 
diviſion muſt be that preſcribed by the ſtatute 3 and then the plaintiff 
is intitled to ſuch a proportion of the rent as accrued during the teſta- 
tor's life.—— And accordingly it was decreed. M. 8. 


III. Nen 
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XVIII. Rent how far recoverable by executors or adni- 


niſtrators, | 


By the 32 H. 8. c. T3, Foraſmuch as by the Rent recover 


order of the common law, the executors or admini- able by execu- 
ſtrators of tenants in fee ſimple, fee tail, and for tors or admini- 
term of life, of rents ſervices, rent charges, rent frators. 
ſecks, and fee farms, have no remedy to recover. 
ſuch arrearages of the ſaid rents or fee farms as were due to their teſ- 
tators In their lives, and yet the heirs of ſuch teſtator, nor any per- 
ſon having the reverſion of his eſtate after his deceaſe, may diſtrain 
or have action to levy the ſame, it is enacted, that the executors and 
adminiſtrators of every ſuch perſon to whom any ſuch rent or fee 
farm {hall be due and not paid at the time of his death, may have 
an action of debt for the ſame, againſt the tenant who ought to have 
paid the ſame, or againſt his executors and adminiſtrators ; or may 
diſtrain upon the premiſſes, ſo long as they continue in the poſſeſſion 
of ſuch tenant in demeſne, who ought immediately to have paid the 


ſame to the teſtator in his life, or of any other perſon claiming the 


lame only by and from ſuch tenant by purchaſe, gift, or deſcent, 


In like manner the huſband may have action, or diſtrain for ar- 
rears due in the lifetime and in the right of his wife. ſ. 3. 


* And if any perſon ſhall have any rents or fee farms for the life of 


any other perſon, which ſhall be behind and unpaid at the death of 
ſuch other perſon; he, his executors or adminiſtrators, may have ac- 
tion of debt againſt the tenant in demeſne that ought to have paid the 
ſame when it was firſt due, his executors and adminiſtrators, or may 
diſtrain for the ſame upon the premiſſes, in ſuch like manner as he 
might have done if the perſon by whoſe death the eſtate was deter- 
mined had been in full life. ſ. 4. OY 


Note, fee farm is, when the lord, upon the creation of the tenan- 
cy, reſerves to himſelf and his heirs, either the rent for which 
it was before let to farm, or at leaſt a fourth part of the value; 
without homage, fealty, or other ſervices, beyond what are eſpe- 
cially compriſed in the feoffment; and it is called a fee farm 
rely. becauſe a farm rent is reſerved upon a grant in fee. 2 
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XIX. Of diftreſs by warrant of juſtices of the peace. t 

1 85 7 

5 „ d 

By the 27 G. c. 20. It is enacted as follows: In all caſes n 

where any fuſtice of the peace is or ſhall be required or impowere b I 

any att of parliament, to iſſue a warrant of diſtreſs, for the levying t 

of any penalty inflicted, or any ſum of money directed to be paid by th 

fuch aft ; it [hall be lawful for the juſtice granting ſuch warrant, | 
therein to order and direct the goods and chattels ſo to be diſtrained, to 

be ſold and diſpoſed of within a certain time to be limited in ſuch ti 

warrant, fo as ſuch time be not leſs than four days nor more than 1 

eight days, unl:ſs the penalty or ſum of money for which ſuch dif- t 


zreſs ſhall be made, together with the reaſonable charges af taking and 
beeping ſuch diſlreſs, be ſooner paid. Ly 
And the officer making ſuch diſtreſs, fhrll and may deduct the rea- 
Huable charges of taking, keeping, and ſelling ſuch diftreſr, out of the 
money ariſing by ſuch ſale; and the overplus (if any) after ſuch 
charges, and alſo the ſaid penalty or ſum of money, ſhall be ſatisfied 
and paid, fhall be returned on demand, to the owner of the goods fe 
diftrained : and the officer executing ſuch warrant, if required, ſhall 
{pew the ſame to the perſon whoſe goods are diſtrained, and ſball ſuffer 
a copy thereof to be taken. 5 : 
But this fhall nt extend, to alter any proviſions relating to dif- 
 trefſes to be made for the payment of tithes and church rates by the 
people called quakers, contained in the acts of the 7 & 8 V. c. 34. 
and the 1 G. f. 2. c. 6. 8 3 


189 


_ 6 * Order and qirect the goods to be /old.} And in this caſe no replevy 
50 lies: the ſheriff having no power to examine the proceedings of the 
juſtices. 1 Barnardiſt. 110. Str. 1184. 1 


Officer may deduct the reaſonable charges.] But here 1s no power 
giren to the juſtices to aſcertain ſuch charges; therefore it ſeemeth, 
ibat the officer executing the warrant thall be the ſole. judge thereof 
in the firſt inſtance, and afterwards, if the owner of the goods diſ- 
trained ſhall be diffatisfied, the reaſonablenefs thereof thall be deter- 
mined by a judge and jury upon an action brought. 5 
But by ſpecial ſtatntes, this power of aſcertaining the charges of 
diſtreſs and ſale is ſometimes given to the juſtices, as is ſet forth in 
this book under the reſpective titles, HY 


Pr Lens CU I 1 Wow rao wa © 


Tiihes and chitch rates by the people called quakers.] The aboveſaid 
ſtatutes of the 7 & 8 W. C. 34. and 1 G. ſt. 2. c. 6. relate not only 
to tithes and church rates (by which laſt ſeemeth only to be underſtood 
the churchwarders rate for the repair and other uſes of the church), 
but alto o avy cuitomary or other rights, dues, or payments, be- 


longing 
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longing to any church or chapel, which of right by law and cuſtom 
ought to be paid for the ſtipend or maintenance of any miniſter or cu- 
rate officiating in any church or chapel. Therefore, for any thin 

that appears from the words of this ſtatute, unleſs it be in the caſe ot 
tithes or church rates, the juſtices-may order the diſtreſs for thoſe other 
dues and payments to be detained for a certain time, and the officer 


; may deduct the charges not only of diſtraining, but alſo of keeping and 

y felling the diſtreſs; whereas by thoſe former acts above mentioned, 

q the officer was only allowed to deduct the necellary PR of 4 iſ 

y training. | | 

, The eight precedents next following, drawn and cmd. 
b to the author by a gentleman of great learning and Judgment, acting 
1 in the commiſſion of the peace *, are inſerted, not only as uſeful in. 

a this place, but as Pere for our imitation in other like caſes. 

d 3 

— 

; A. Complaint to be exhibited in writing before 6700 juſtices, in * 505 

4 the caſe of goods clandeſtinely removed aon the 11 G. 2. er 

0 c. 19. £7 

l 

2 WW, Nor land. E it remembered, that this —— day of —— A. J. 

8 of — complaineth, that A. O. of —— hath 

; fraudulently and clandeſtinely, removed and conveyed away cer- 

y tain goods and chattels of ———— not exceeding the value of 
col, from —— at to prevent from 

0 diſtraining the ſaid 23 and chattels for arrears of rent due to 

. the ſaid or the ſaid ——— And that B. O. of 
| — yeoman, and C. O. of - yeoman, wilfully and 


knowingly aided and aſſiſted the ſaid A. O. in fo fraudulently 
r and clandeſtinely removing and conveying away the ſaid goods 


„ and chattels, and in concealing the ſame. 

f SE A T. 

* Exhibited at the . day of — 

| before u 77 of the peace of 

f — ding near not being inte- 

n r Ned : in b 

: * The late Sir Tomas Drury, Baronet. 

4 | | | | 2 125 
), | | B. Worrant 
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B. Warrant thereupon to ſummon the parties concerned. 


”Y Fry am a 6. hats, Yon © Pr. 


Weſtmorland. 97 the con ſtable of | 


HERFAS a complaint in writing hath been this 
| IF of exhibitted before us — Juſtices of 
the 8 . reſiding near —— not being intereſted in 
— — by 4 gentleman, ſetting forth that A. O. 
of yeoman, hath fraudulently and clandeſtinely removed 
and conveyed away certain goods and chattels of not ex- 
ceeding the value of 5ol, from to prevent — from 
diſtraining the ſaid goods and chattels, for arrears of rent due to the 
faid — for the ſaid — And that B. O. of — 
yeoman, and C. O. of ———— yeoman, wiltully and knowingly 
aided and. aſſiſted the faid in ſo fraudulently and clandeſ- 
tinely removing and conveying away the ſaid goods and chattels, and 
in concealing the ſame : Theſe are therefore to command you forth- 
with to ſummon the ſaid A. O. B. O. and 0. O. to appear before us 
— on the 1 day of at the hour of 
to 8 the matter of the ſaid complaint. Given under our hands 
and ſeals at = the — OY of 
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C. Order of two juſtices thereupon. 


The order and adiudication 5 — 4d —— 
v mor lud. { Juſtices of the peace of — — 3 | | 


HEREAS A. 0. of = yeoman, hath been duly charged 
before us - and juſtices of the peace of 
reſiding near not being intereſted in —-— with having 

fraudulently and clandeſtinely removed and conveyed away certain 

goods and chattels of - not exceeding the value of gol. from 

to prevent the ſaid - from diſtraining the ſaid goods 
and n for arrears of rent due to the ſaid for the ſaid | 
— ; And whereas B. O. of —— yeoman, and C. O. of 
yeoman, have been alſo duly charged before us, with having | 
wilfully and knowingly aided and aſſiſted the ſaid in ſo frau- | 


Culently and clandeſtinely removing and conv weyin g away the ſaid 
goods 
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oods and chattels, and in concealing the ſame; And we the ſaid 
juſtices having ſummoned the parties concerned, and examined the 
fact, and all proper witneſſes upon oath [or in caſe of a quater, upon 
affirmation required by law} And it appearing and being fully proved 
before us, that the ſaid A. O. did fo fraudulently and clandeſtinely 
remove and convey away, as aforeſaid, ——— being of the value of 
and the goods and chattels of the ſaid ———; And it alſo 
appearing and being fully proved before us, that the ſaid B. O. and 
C. O. wilfully and knowingly aided and afliſted the ſaid A. O. in fo 
removing and conveying away as aforeſaid, the faid and in 
concealing the ſame: We the ſaid juſtices do therefore this day 
of —— determine and adjudge that the ſaid A. O. B. O. and C. O. 
are guilty of the offences, with which they the ſaid A. O. B. O. and 
C. O. are charged as aforeſaid, and they are convicted thereof; and 
we do hereby order and adjudge them the ſaid A. O. B. O. and 
C. O. to pay the ſum of - being double the value of the ſaid 
goods and chattels, to or to his bailiff, ſervant or agent, on 
or before the — day of Given under our hands and 
ſeals at the day of —— 5 


P. Warrant of diftreſs, in caſe the offenders having notice, * 509 
refuſe or neglect to pay, purſuant to the preceding arder. 


Wee morland. 0 To the conflable f —. 


HEREAS A. O. of — Yeoman, B. O. of. 
VV yeoman, and C. O. of yeoman, were by an order 
dated the — day of ———— under the hands and jeals of us 
| — and juſtices of the peace of ————— reſiding near 
——— not being intereſted ii ordered to pay the ſum of 


——— to — or his bailiff, ſervant, or agent, on or before the 
— day of ——— being double the value of certain goods and 
chattels of the ſaid which the ſaid A. O. was before us duly. 
convicted of having fraudulently and clandeſtinely removed and con- 
veyed away from ⁊· to prevent the ſaid from diſtrain- 
ing the ſaid goods and chattels for arrears of rent due to the ſaid 
for the ſaid ——— and which the ſaid B. O. and C. O. were 
alſo duly convicted before us, of having wilfully and knowingly aided 
and aſſiſted the ſaid A. O. in fo fraudulently and clandeſtinely re- 
moving and conveying away, and in concealing the ſame; And where- 

as the {aid A. O. B. O. and C. O. having notice of our ſaid order, 
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have refuſed or neglected to pay, and have not paid, the ſaid ſum of 


I purſuant thereunto, and the ſame hath been fully proved 
before us; Theſe are therefore to command you to levy the ſaid ſum 
of by diſtreſs and ſale of the goods and chattels of the ſaid 
A. O. B. C. and C. O. and we do hereby order and direct the goods 
and chattels ſo to be diſtrained, to be ſold and diſpoſed of, within 
: days, unleſs the ſaid ſum of - for which ſuch diſtreſ; 
ſhall be made, together with the reaſonable charges of taking and 
Keeping ſuch diſtreſs, ſhall be ſooner paid: And you are alſo hereby 
commanded to certify to us what you ſhall do by virtue of this our 
warrant. Given under our hands and ſeals at mains THC ape 
day of — l ; 


E. The conftable's return thereupon of the want of diſtreſs. 


Wef:morland. T A. C. conſtable of — do hereby certify ——— 
and — juſtices of the peace of — that I 
have made diligent ſearch for, but do not know of, nor can find, any 
goods and chattels of -— and and or of any of 
© them, by diſtreſs and ſale whereof I * may levy the ſum of —— 
purſuant to their warrant for that purpoſe, dated the — day of 
—. Given under my hand this day of ———. 


F. Commitment thereupon ta the houſe of correction. 


1 Naur land To the conflable of 


the houſe F correction at — 


© 7 HEREAS ——— and ——— and were by an order 
V dated the ——— day of under the hands and ſeals 
of us — juſtices of the peace of ——— reſiding near 3 


not being intereſted in ordered to pay the ſum of — — 


to or to his bailiff, ſervant, or agent, on or before the 
day of being double the value of certain goods and chattels 
of the ſaid — which the ſaid vas before us duly con- 
victed of having fraudulently and clandeſtinely removed and conveyed 
away from to prevent the ſaid from diſtraining the 
ſaid goods and chattels, for arrears of rent due to the ſaid for 
the ſaid And which the faid ——— and - — were allo 


and lf to the keeper of | 


_ duly 


ES IN 


duly convicted before us of having wilfull) and knowingly aided and 
affiſted the ſaid — — info ee clandeftinely remov- 
ing and conveying away, and in concealing the ſame; And whereas 
the ſaid — and - and 
have refuſed or neglected to pay, and have not paid, the ſaid ſum of 
— purſuant thereunto, and the ſame hath been duly proved 
before us; And whereas it appears to us, by the return of 
conſtable of dated the day of —— that he 
hath made diligent ſearch for, but doth not know of, nor can find, 
any goods and chattels of the ſaid and — and — 

or any of them, by dittreſs and ſale whereof the ſaid ſum of 


—— 


may be levied, purſuant to our warrant duly made and iſſued for the 


levying the ſaid ſum of — by diſtreſs and ſale of the goods and 
chattels of the ſaid and and : Theſeare there- 
fore to command you the ſaid conſtable of ——— to ap; rehend the 
ſaid — and —— and — and convey. them to the ſaid 
houſe of correction at caforeſaid, and deliver them there 


to the ſaid keeper of the ſaid houſe of correction; and theſe are alſo 
to command you the ſaid keeper of the ſaid houſe of correction, to 
and ———— and into the ſaid 


receive them the ſaid 
houſe of correction, and there keep them to hard labour, without 
bail or mainprize, for the ſpace of ſix months, unleſs the ſaid ſum of 


o ordered to be paid as aforeſaid, thall be ſooner ſatisſied. *5 1 [ 


Given under our hands and ſeals at — the day of 


—_ 


6. Form of a complaint and oath to be made before a juſtice, 
in caſe of a dwelling houſe, where goods and chattels are 
fraudulently and clandęſtinely removed and conveyed away 


and ſecured, ſo as to prevent them from being taken and 


ſeized as a diſtreſs for arrears of rent, 


Weſtmorland. "I it remembered, WW day of 


— A. I. of ——— yeoman, complaineth, 
and maketh oath, that certain goods and chattels of A. O. of ——— 


yeoman, have been fraudulently and clandeftinely conveyed and car- 


ried away from ——— by the faid A. O. his ſervant or ſervants, -, 
agent or agents, or other perſon or perſons, aiding or afliſting there- 
from diſtrainjng the ſaid goods and chattels for 


in, to prevent 
arrears of rent due to the ſad for the ſaidi . And 


that the ſaid goods and chattels are put, placed, or kept, in the 


houſe, barn, ſtable, outhouſe, yard, cloſe, or other place of 
at — locked up, faſtened, or otherwiſe ſecured, ſo as to pre- 


vent the ſaid goods and chattels from being taken and ſeized as a 
| | JV diſtreſs 


having notice of our ſaid order, 


5 F N N 1 8 


diſtreſs for arrears of rent ; And that the ſaid A. I. hath a reaſon- 


able ground to ſuſpect, and doth ſuſpect, that the ſaid goods and chat- 
tels are in the dwelling houſe of the ſaid — at 


4.1 


Taken and vorn 2 the 4 


— — 


H. Warrant upon the preceding complaint and oath. 


8 ( the conflable, headborough, borſbolder, er other 
 Weſimorland. 4 peace officer of —— and to each, and every 
| F them. © 


X JT HEREAS A. IJ. f yeoman, hath this 
day of ——2D — exhibited his complaint and made oath be- 
fore . juſtices of the peace of ———— that certain goods 

and chattels of A. O. of yeoman, have been fraudulently 


and clandeſtinely conveyed and carried away from by the 


ſaid A. O. his ſervant or ſervants, agents or agents, or other perſon or 
perſons aiding or aſſiſting therein, to prevent — from diſ- 

* 1 1 2 training the ſaid goods and chattels for arrears of rent * due to the 
3 © ſaid for the ſaid —; And that the ſaid goods and 
chattels are put, placed, or kept in the houſe, barn, ſtable, outhouſe, 

yard, cloſe, or other place of ———— at locked up, faſ- 
tened, or otherwiſe ſecured, ſo as to prevent the ſaid goods and 
chattels from being taken and ſeized as a diſtreſs for arrears of rent; 

and that the ſaid A. I. hath a reaſonable ground to ſuſpect, and doth 
ſuſpect, that the ſaid goods and chattels are in the dwelling houſe of 
at — =: Theſe are therefore to command you, and 

each and every of you, to aid and affiſt ——— his ſteward, bailiff, 
receiver, or other perſon or perſons impowered to take and ſeize as a 
diſtreſs for rent the ſaid good and chattels, in the day time to break 
open, and enter into the faid dwelling houſe, barn, ſtable, outhouſe, 


yard, cloſe, or other place of the ſaid — — at and to 

take and ſeize the ſaid goods and chattels for the ſaid arrears of rent, 
according to law. Given under my hand and ſeal at the 
— day of.. 


I. The 


E. N81. 


0 © 
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N N inventory of the ſeveral goods ad chattels, diftrained by 


.D. 1:3; R*£-8-:8; 


The form of the inventory of the goods di trained may 


be this. 


us whoſe names are under written, the day of 


in the year — in the houſes, outhouſes, and lands, 
of A. T. in — by the authority and on the behalf of 
A: L. of — for —— pounds arrear of rent due to 


him the ſaid A. I. 


In the dwelling houſe ; 3 
One table, 
Six chairs, &c. 
In the cow houſe ; 3 
Six cows, 
Two calves, &c. 


4 * V 
AKE notice, that by the authority and on the behalf of your 


landlord A. L. I have this ——— day of - in the year 
of our lord diſtrained the ſeveral goods and chattels ſpecified 


in the ſchedule hereunto annexed, in your houſes, outhouſes, and 


rounds, at for nds arrear of rent due to 
him the ſaid 4. L. And if you ſhall not pay the ſaid rent ſo due and 


in arrear as aforeſaid, or replevy the ſaid goods and chattels, I ſhall, . 
after the expiration of five days from the * date hereof, cauſe the ſaid 5 3 


good and chattels to be appraiſed and ſold, according to the ſtatute in 
that caſe made and provided. Given under my hand the day and year 
firſt above written. 

4. D. 


Witneſs that a copy hereof was 
this day delivered to the ſaid 
A. T. (Or, left at the chief 
manſion houſe of the ſaid A. T.) 


4. . I. Appraijers 


DISTRESS. 


bi 
L. Appraiſers cath. nl 
ul 


o and each of you ſhall well and truly appraiſe the _ di 
and chattels mentioned in this inventory, — to the bt 
bett of your underſtanding. | So help you God. 


de 

M. Form of the appraiſement. 4 

HE e may be in the form of the inventory, ſpe. Cl 
cifying the particulars, and their reſpective valuations : And tl 

then add at the end, - 
'»% | % 

. iſed by Sy This wn day f- in the year 9 > 

Om | ec 

A 5. Eiben Appraiſers. d 

| B 

 Diſtringas. See Prong n 

Divine Service. See Publick Worſhip. { 

| : 

f 
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v 

a 
e ; 

| 6 
So for as Dogs fall under the con deration * the Game laws, ff * 
| See title Game. : 
2 

De, m * | Maſtiff, going in the ſtreet ———— from | 
abie vous. the ferocity of his nature being dangerous a 
and cauſe of terror to his majeſty's ſubjects, ſeemeth 
to be a common nuſance, and confequently the owner may be in- l 


e for ſuffering him to go at large. 11 


DOGS. 


If a man has a dog that };/]s ſheep, this is not a publick nuſance, 


but the owner of the 405 (knowing thereof) is liable to an action; 
but if he is ignorant of ſuch quality, he ſhall not be puniſhed for 
this killing: And in an action upon the caſe for ſuch killing, the 


uſed to kill ſheep. Dyer 25. Het. 171. | 
And in order to maintain an action for biting by the defendant's 
dog, it muſt be proved alſo that he knew his dog to be uſed to bite; 
but one inſtance is ſufficient in that caſe. 12 Mod. 555. | 
And if a man keeps a dog accuſtomed to bite ſheep, and he knows 


plaintiff ſhall be required * to prove in evidence, that the dog had *5 14 


it, and notwithſtanding he keeps the dog ſtill, and afterwards the 


dog bites an horſe ; this ſhall be actionable, altho' he had been known 
before to bite ſheep only: becauſe the owner, after notice of the firſt 
miſchief, ought to have deſtroyed or hindered him from doing any 
more hurt. Ld. Raym. 110. N | = 


2. M. 17 G. 3. On an action of trover and Deg Araying- 


converſion for a pointing dog, the plaintiff proved 


the dog to be his property, and that it was found at the defendant's 


houſe twelve months after it was loſt. The defendant ffaid, the dog 


ſtrayed there caſually, and demanded 20s for 20 weeks keeping, be- | 


fore he would deliver up the dog. A verdict was given for the plain- 
tiff, ſubject to the opinion of the court, whether this refuſal amount- 
ed to a converſion of the dog. But the counſel for the defendant 


declined arguing the queſtion, and the plaintiff had judgment. 


Black. Rep. 1117. | 
3. Stealing dogs is not felony; for however they Stealing dogs. 
may be valued by the owner, yet they ſhall never ES 


be ſo highly regarded by the law, that for the ſake of them a man 


ſhall die. 1 Haw. 93. 


dogs, of any kind or fort whatſoever, from the owner thereof, or 


from any perſon intruſted by the owner therewith ; or ſhall ſell, buy, 


But by the 10 G. 3. c. 18. If any perſon ſhall ſteal any d or 


or receive, harbour, detain, or keep any ſuch dog or dogs, know 


ing the ſame to have been ſtolen; every ſuch perſon ſhall, on con- 
viction upon the oath of one witneſs, or his or her own confeſſion, 
before two juſtices, forfeit for the firſt offence any ſum not exceeding 
zol, nor leſs than 20l. as to ſuch juſtices ſhall ſeem meet, together 
with the charges previous to and attending ſuch conviction, to be 


aſcertained by ſuch juſtice before whom the offender ſhall be convitt- 
ed; and if not forthwith paid, the ſaid juſtice ſhall commit the of- 
fender to the common gaol or houfe of correction, for any time not 


exceeding 12 calendar months, nor leſs than fix, or until the penalty 
and charges hall be paid; and if any perſon, having been convicted 
as aforeſaid, ſhall afterwards be guilty of the like offence, and ſhall 


be thereof convicted in like manner as aforeſaid, every ſuch perſon 


Pas 


* ſhall forfeit not exceeding pol, nor leſs than 3ol, as to ſuch juſtices 


ſhall ſeem meet, together with the charges previous to and attending 
luch conviction, to be aſcertained by ſuch juſtices before "on ya 
7 e FE | 80 


* 


\ 
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offender ſhall be convicted; which ſaid penalties, or any of them, 


when recovered, ſhall be paid half to the informer, and half to the 


poor; and upon nonpayment thereof, ſuch juſtices ſhall commit the 
offender to the common gaol or houſe of correction, for any time 


not exceeding 18 months, nor leſs than 12, or until the penalty and 


charges ſhall be paid; and ſuch juſtices ſhall alſo order the offender 
to be publickly whipped, within three days after ſuch commitment, 
in the town wherein ſuch gaol or houſe of correction ſhall be, be- 


| tween the hours of twelve and one of the clock. /. 1. 


And one juſtice, on information to him made, may grant a war- 
rant to ſearch for any dog ſtolen as aforeſaid; and in cafe any ſuch 
dog or the ſkin thereof ſhall upon ſuch ſearch be found, the ſaid 
juitice ſhall take and reſtore ſuch dog or ſkin to the owner thereof; 
and the perſon in whoſe cuſtody or poſſeſſion ſuch dog or ſkin ſhall 
be fo found (in caſe it ſhall appear that ſuch perſon was privy to ſuch 


dog having been ſtolen, or that ſuch ſkin was the ſkin of any ſuch 


ſame effect, as the caſe may happen: 


dog ſtolen as aforeſaid) ſhall reſpectively be ſubject and liable to the 
like penalties and puniſhments, as perſons convicted of ſtealing any 
dog or dogs are herein before made ſubject and liable to. ſ. 2. 

And for the more eaſy conviction of offenders, the juſtices may 
cauſe the conviètion to be drawn up in the following form, or to the 


— 


Be it remembred, That on the ——— day of 


in the year 0 


# 


our Lord — A. B. is convicted before us - of his majeſly's 
frſtices of the peace for the ——— of ——— (ſpecifying the * 244 


and the time and place when and where the ſame was committed, as 
the caſe ſhall be.) Given under our hands and ſeals, the day and year 
aforeſaid. ſ. 3. 3 1 

Provided, that if any perſon ſhall think himſelf or. herſelf aggrieved 
by any thing done in purſuance of this act, ſuch perſon may appeal 


to the next general quarter ſeſſions, within four days after the cauſe 


516 


of complaint ſhall ariſe; ſuch appellant giving 14 days notice at leaſt 
in writing of his intention to appeal, and of the matter thereof, to 
the perſon whoſe acts are complained againſt; and within two days 
after ſuch notice entring into a recognizance, * before a juſtice, with 


two ſureties, conditioned to try ſuch appeal, and abide the order of, 
and to pay ſuch coſts as ſhall be awarded by the juſtices at ſuch quar- 


ter ſeſſion: And the faid juſtices at ſuch ſeſſion, on proof of ſuch 
notice and recognizance, ſhall hear and determine the appeal in a 
ſummary way, and award ſuch coſts to the parties appealing or ap- 
pealed againſt, as they ſhall think proper : And their determination 
{hall be final, and no order or other proceedings touching the con- 
viction of any offender againſt this act ſhall be quaſhed for want of 
form, or. be removed by certiorari or other writ into any of his ma- 
jeſty's courts of record at Weſtminſter. 1. 4. ITT. 
{Here ſeem to be ſome ditticulties upon this act: as, 4 
(1) With regard. to the offence : 1f any perſon ſhall ſteal any dog or 
dogs. It is not a mere cavil, in a caſe where a man's property or 
585 . liberty 
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1 


liberty is ſo conſiderably affected, to ſurmiſe, that it may be doubt- 
ful whether upon this aQt it is penal to ſteal a b7zch. In the caſe of 


borſe ſtealing, the act runs, any borſe, mare, or gelding : And it is 
not uſual, where a man has ſtolen a mare, to india him for ſtealing 
a horſe. And ſo tender is the law in theſe matters, that when by 
the 1 Ed. 6. c. 12. it was enacted, that no perfon or perſons con- 


victed of ſtealing horſes, mares, or geldings, ſhould be admitted 
to the benefit of clergy 3 this was not thought ſufficient to exclude 


from the ſaid benefit any perſon who ſhall ſteal only one horſe, 


mare, or gelding; but an explanatory act (2 & 3 Ed. 6. c. 33.) 
was thought neceſſary for that purpoſe. And the reaſon is plain: 
What a man has a right to (as his life, liberty, or eſtate) by a 
clear and undoubted law, ſhall not be taken from him by a law + 
| Teſs clear and certain. And in this very act before us, a diſtinction 
of ſexes is made throughout with reſpect to the offenders (him or ber, 
 bimſelf or herſelf, which diſtinction being not obſerved with reſpe& 


to the offence, it may poſſibly be argued, that in a caſe fo penal, 


the ſtatute ſhall not he extended further than the words will ſtri&ly 
bear. „ 2 3 85 6 

(2) With reſpe& to the penalties : As the clauſe ſtands, there 
may be a doubt concerning the application of the forfeitures for the 
firſt offence; for tho? it is ſaid, that the ſaid forfeitures or any of 
_ them ſhall be paid half to the informer and half to the poor, yet in 


the very next words following, it is ſaid, that on nonpayment 


thereof the juſtices ſhall commit the offender for any time not ex- 


ceeding 18 months nor leſs than 12, which words are only applica- 
ble to the penalty for a ſecond or other ſubſequent offence, In 


x 
* 


like manner, it ſeems doubtful, whether * the -whipping ſhall he * 


underſtood for the firſt, or only for a fubſequent offence. Alſo the 


„ 


ſpecial time of whipping is not clearly aſcertained, being only he- 5 
tween the hours of twelve and one of tbe clock, which may be either 


in the morning ſoon after midnight, or in the afternoon. 


There is alſo a ſmall miſtake, where it is ſaid, that the charges cf 


con viction ſhall be aſcertained by the juſticos before whom the offen- 


der ſhall be convicted; whereas the conviiion muſt be by .o 
juſtices. YR N e 


(3) The clauſe concerning the appea/ ſeemeth inconſiſtent, or - 


otherwiſe unintelligible. The appeal muſt be 4% the next general 


are complained again. Whatever theſe words may fignify, 


the impriſonment is ſtill going on; for if the forfeiture is not fortb- 
with paid, the offender ſhall be committed : And at all events, .the 
hifping will be over before the appeal can commence J 


Door breaking open. See Arreft. 
5 : Dower . See Forfetture. . | 
| Vol. 1. „ 3 M 


Drunkenneſs. 


quarter ſeſſions, - within four days after the cauſe of complaint ſball ariſ, 
and of this fourteen days notice ſhall be given to the perſons whoſe acts 
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Drunkenneſs. See All houſes. 
Duelling. See Homicide, 
Egyptians. See Vagrants. 
Embracery. See Maintenance. 


FCA EK: 


"HIS: is to be underſtood of eſcapes i in criminal caſes; and not 


in civil caſes, as for debt, or the like. 


An eſcape is, where one that is arreſted gaineth 


Fſeope 4 his liberty, before he is delivered by courſe of law. 
Terms de la ley. 


Several kinds Eſcapes are of three kinds. 1. By a perſon who 


thereef- hath the offender in his cuſtody ; this is properly 
| called an eſcape. 2. Cauſed by a ſtranger; this 18 


commonly called a reſcue. 3. By the party himſelf ; either without 


*518 force, * which is fimply an eſcape, or with force, which is ęri- 
fon breaking. Reſcous and frijon breaking are treated of under their 
reſpective titles; and this title treats only of eſcapes properly ſo 
called. Concerning which we will treat in the following order: 


I. Of eſcape by the party humſelf. 

II. Eſcape ſuffered by a private perſon, 
III. Eſcape ſuffered by an officer. ho ” 
IV. What is a voluntary, and what a ben eſeape. 
J. Concerning the retaking of a perſon eſcaped. 
VI. Indiftment for an eſcape. 
VII. Trial and conviclion for an eſcape. 

LIT. Puniſhment of an eſcape. 

IX. Aiding in attempting to eſcape. 


no © mo mw 41 mm 
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puniſhable with fine and impriſonment. 2 Haz. 122. 
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J. Of eſcape by the party himſelf. 


As all perſons are bound to ſubmit them- Eſcape by 
felves to the judgment of the law, and to be ready party bimſelf. 
to be juſtified by it; whoever in any caſe refuſes to | 
undergo that impriſonment which the law thinks fit to put upon 
him, and frees himſelf from it by any artifice, before ſuch time as 
he is delivered by due courſe of law, is guilty of an high contempt, 


But eſcape committed by the party himſelf, belongs more properly 
to the title Priſon breaking. : ED VVV 


II. Eſcape ſuffered by a private perſon. 


lt ſeems to be a good general rule, that wherever Eſcape by a 

any perſon hath another lawfully in his cuſtody, private per ſon. 
whether upon an arreſt made by himſelf cr another, «© 
he is guilty of an eſcape, if he ſuffer him to go at large, before he 


' hath diſcharged himſelf of him, by delivering him over to ſome 


other who by law ought to have the cuſtody of him, 2 Haw. 
138. 3 „ 5 . 

And the law is generally the ſame, in relation to eſcapes ſuffered 
by private perſons, as by officers. 2 Haw. 138. 


III. Eſcape aher ed by an officer. 


1. In order to make an eſcape, there muſt bean Eſcate by an 
actual arreſt; and therefore if an officer having a efficer. 
warrant to arreſt a man, ſec him ſhut up in a There muſt 85 
houſe, and challenge him * as his priſoner, but be a preview 519 
never actually have him in his cuſtody, and the arre/t. 5 5 
party get free, the officer cannot be charged witng 
an eſcape. 2 Haw. 129. e 


3M 2 „ 


And j uſtifia- 2. And as there muſt be an actual arreſt, ſuch 


ble. arreſt muſt be alſo juſtifiable ; for if it be either for 


a ſuppoſed crime, where no fuch crime was 
committed, and the party neither indicted nor appealed, or for 
ſuch a ſlight ſuſpicion of an actual crime, and by ſuch an irregular 
mittimus as will neither j\;\tify the arreſt nor impriſonment, the 


officer is not guilty of an eſcape, by ſuffering the priſoner to go at 


large. 2 Haw. 129. 
And for a 3. And as the impriſonment mult be juſtifiable, 


criminal offence. 


wh 
Anl not de- Alſo if a priſoner be acquitted, and detained 
_ tgin:donly for only for his fees, it will not be criminal to ſuffer 
„„ him to eſcape, tho' the judgment were that be be 


diſ barged paying bit fees, ſo that till they be payed, 
the firſt impriſonment continued lawful as before; for inaſmuch as 
he is detained, not as a criminal, but only as a debtor, his eſcape 


cannot be more criminal than that of any other debtor: Vet if a 


| perſon convicted of a crime, be condemned to impriſonment for a 
certain time, and allo till be pay bis fees, and he eſcape after ſuch 
time is elapſed, without paying them, perhaps ſuch eſcape may be 


criminal, for that it was part of the-puniſhment that the impriſon- 


ment be continued till the fees ſhould be paid; but it ſeems, that 
this is to be intended where the fees are due to others as well as to 
the gaoler, for otherwiſe the gaoler will be the only ſufferer by the 
_ eſcape, and it will be hard to puniſh him for ſuffering an injury to 
himſelf only, in the nonpayment of a debt in his power to releaſe. 
2 Haw. 129, 130. 


h TR * a priſoner to have greater liberty, than by the law 
wg o he ouzht to have; as to admit. a perſon to hail, 


in cloſe cuſtody. 2 Haw. 1 30. 

Ss if a gaoler, or other officer, ſhall licence his 1 to go 
abroad for a time, and to come again; this is an eſcape, becauſe 

the priſoner is found out of the bounds of his priſon, tho' the pri- 


ſoner return again, according as he ſhall be preſcribed. Dalt. 


ſo far in his power all, the time, as not to adjudge ſuch a flight to 


amount at all to an eſcape z but if the gaoler once loſe fight of the 


prifoner, and afterwards revuke him, he ſeems in ſtrictneſs to be 


*520 guilty of an eſcape. And if he kill him in the purſuit, * he is in 


like manner guilty of an eſcape, tho? he never loſt fight of him, 
and could not otherwiſe take him, not only becauſe the king loſes 
the benefit he might have had by the forfeiture on his NS , 

ut 


ſo it muſt be alſo for a criminal off:nce. 2 Haw. 


EY Alſo, it is an eſcape i in ſome caſes, to ſuffer 


who by law ought not to be bailed, but to be kept 


6. If the v4oker ſo cloſely purſues the priſoner 
EZ "Ss Fa 2, who flies from him, that he retakes him, without 
mo lofing fight of him, the law looks on the priſoner 


E S C APE 


but alſo becauſe the publick juſtice is not ſo well ſatisfied by the 
killing him! in ſuch an extrajudicial manner. 2 Hav. 130. 


I. What is a voluntary, and what a negligent eſeage. 


Wherever an officer, who hath the cuſ- Poluntary of 
als of a priſoner, charged with and guilty of a cape, ahl. 
capital offence, doth knowingly give him his lie 
| berty, with an intent to ſave him from his trial or execution, this 
is a voluntary eſcape. 2 Haw. 130. 

2. A negligent eſcape is, when the party ar- Negligent ef- 
reſted or impriſoned doth eſeape againſt the will cafe, what. 
of him that arreſted or impriſoned him, and is not 
freſhly = urſued and taken again, before he hath loft the ſight of 
him. alt. C. 159. 

3. If the conſtable or other officer ſhall volunta- Softerihg & 
rily ſuffer a thief, being in his cuſtody, to go into friſon-r 10 kill 
the water to drown himſelf, this eſcape is felony Ligen 
in the conſtable, and the drowning is felony in 
the thief: Otherwiſe if the thief "ſhall ſuddenly, without the | 
ſent of the conſtable, kill, hang, or drown himſelf, this is but a 
W 8 in the conſtable. Dalt. c. 1 59. 


wp Concerning the relaking of p An eſcaped. ; 


I. If an officer hath arreſted a man by virtue of Let go PTY 
a wartant, and then taketh his promiſe that he zarily cannot be 5 
will come again, and ſo letteth him go; the offi- retalen. 
cer cannot, after arreſt, take him again by force 
of his former warrant, for that this was by the conſent of the offi> - 
cer: But if he return, and put himſelf again under the cuſtody of 
_ officer, it ſeems that it may be probably argued, that the officer 

may lawfully detain him, and bring him before the Juſtice in 
pa of the warrant. Dalt. c. 169. t Haw. 81. 
2. But if the party arreſted had eſcaped of his 
own wrong, Without the conſent of the officer, - ng PPE 
now upon freſh ſuit, the officer may take him. | 
again and again, ſo often as he eſcapeth, although he were out of _ 
view, or that he ſhall fly into another town or county, and bring 
him before the juſtice, upon whoſe warrant he was firſt arreſted. 
Dali. Co 169. | 


And 


ESCAPE. 


And it is ſaid generally in ſome books, that an officer ws hath 


1521 negligently ſuffered a priſoner to eſcape, may * retake him where- 


ever he finds him, without mentioning any freſh purſuit ; and in- 
deed ſince the liberty gained by the priſoner is wholly owing to his 
own wrong, there ſeems to be no reaſon he ſhould take any man- 
ner of advantage from it. 2 Haw. 131, 132. 

3. And wherever a perion is lawfully arreſted 


| „ for any cause, and afterwards eſcapes, and ſhelters 
pe himſelf in an houſe, the doors may be broke open 
. to take him, on refuſal of admittance. 2 Haw. 
EKRetaling ex- 4. It i is perhaps the better opinion, that where- 
erjeih not the ever a priſoner, by the negligence of his keeper, 
eſcape. gets ſo far out of his power, that the keeper loſes 


fight of him, the keeper is puniſhable for the eſ- 
cape, actwithlanding he retook him immediately after : And it is 
clcar, that he cannot excuſe himſelf from an eſcape, by killing a 
Priſoner in the purſuit, tho? he could not poſſibly retake him; but 
muſt in ſuch cafe be content to ſubmit to ſuch puniſhment, as his 
negligence ſhall appear to delerye. 2 Haw. 132. 


VI. Indiftment for an eſcape. 


Tndiftment. lt ſeems clear, that every inditment (A) for an 
eſcape, whether negligent or voluntary, muſt ex- 
pteſsly ſhew, that the priſoner was actually in the defendant's cuſ- 


tody for ſuch a crime; and that he went at large: And if for a 


voluntary efcape, that the defendant feloniouſly and voluntarily 
iuffered him to go at large; and muſt ſet forth, not the felony in 
general, but the particular kind of felony: But it ſeems queſtiona- 
ble, whether ſuch certainty, as to the nature of the crime, be ne- 
ceſſary in an indictment for a negligent eſcape ; for that it is not 
material in this caſe, whether the perſon who eſcaped were e guilty 
or noc. 2 Haw. 133, 229. 


| 7 II. ; T rial and convietion for an ws 


Gaoler not 13 the priſoner be of record in a court, and 
producing bim, the gaoler being called, cannot give an account 


4 conviction. where he is, this is a conviction of an eſcape 


but ſeems not a conviction of a voluntary eſcape, 
unleſs the gaoler confeſſeth it: And the gaoler may be fined in ſuch 


a caſe; but not convicted of felony, without indictment or pre- 
ſentment. 1 H. H. 599, 603. 


2. And 


„ rg ack DA. Ertl 
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2. And it ſeems to be clear, that 2 keeper who | 
voluntarily ſuffers another to eſcape, who was in Felony te be 


his cuſtody “ tor felony, cannot be arraigned for tried before the & 


ſuch eſcape as for felony, until the principal be eſcape. 

attainted, for that the felony of the priſoner ſhall _ Me 
not be tried between the king and the keeper, becauſe the priſoner 
is a ſtranger thereunto; yet he may be indicted and tried tor it as 
a miſpriſion, before the attainder of the principal offender. 2 Haw. 
135. 2Inſt. 591, 592. Ni We OR us 


VIII. Punifkment of an eſcape. 


1. If a felon eſcapes before arreſt, it is not pu- Puni/bment 
niſhable. in him as felony ; but for the flight he of eſcape before 
forfeits his goods when preſented. Hale Pl. 111, arrefl, 

2. If a private perſon arreſt a felon, and he e. 
cape by force from him, the townſhip ſhall be Of eſcape by 
amerced, but it ſeems it excuſeth the party, be- a private per, on. 
cauſe he cannot raiſe power to aſſiſt him; but if a 


conſtable or other officer hath the cuſtody of a priſoner bringing | 


him to the gaol, it ſeems that a ſimple eſcape by the reſcue of the 


priſoner himſelf, doth not wholly excuſe him, becauſe he may take 


ſufficient ſtrength to his aſſiſtance. 1 H. H. 601. 8 


3. Wherever a perſon is found guilty upon an Of. a negligent. 


indictment or preſentment of a negligent eſcape eſcape. 
of a criminal aQually in his cuſtody, he is puniſh- 1 
able by fine and impriſonment, according to the quality of the 
offence. 2 Haw. 136, 139. 1 H. H. 6co, 604. ED 


| And it ſeems to be the better opinion, that the ſheriff is as much 
liable to anſwer for a negligent eſcape ſuffered by his bailiff, as if 
he had actually ſuffered it himſelf, and that the court may charge 
either the ſheriff or bailiff for ſuch an eſca pe; and if a deputy gao- 


ler be not ſufficient to an wer a negligent eſcape, his principal muſt 
anſwer for him. 2 Haw. 133353. 5 8 £8358 


Note; Mr. Hawkins, altho' he is one of the moſt accurate of all 


writers, yet hath inſerted in this place certain penalties for eſcapes, 
which were expired above 200 years before. 2 Haw. 137. 


If a priſoner for felony break the gaol, this ſeems to be a negligent 


eſcape in the gaoler, becauſe there wanted either that due ſtrength. 
in the gaol, that ſhould have ſecured him, or that due vigilance in 


the gaoler or his officers to have prevented it; and therefore it is 


lawful for the gaoler to hamper them with irons to prevent their 
eſcape ; for if gaolers might not be puniſhed for this as a negligent 
eſcape, they would be careleſs either to ſecure their priſoners, or 


to retake them that eſcape. 1 H. H. 601. 


4. It 


\ 


8 


1 0 1 1 
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523 Of a velun- * 4. It ſeems to be generally agreed, that a vo- 
fury eſcape. luntary eſcape ſuffered by an officer, amounts to 
the ſame kind of crime, and is puniltahle in the 
ſame degree as the offence of which the party was guilty, and for 
which he was in cuſtody, whether it be treaſon, . or 
treſpaſs. 2 Haw. 134. 2 55 

But yet a voluntary eſcape is no felony, if the act done were not 
fclony at the time of the eſcape made, as in caſe of a mortal 
wound given, and the party not dying till after the eſcape 5 but 
the officer may be fined to the value of his goods. Dalt. c. 159. 

Alſo a voluntary eſcape ſuffered by one who wrongfully takes up- 

on him the keeping of a gaol, ſeems to be puniſhable in the ſame 

manner, as if he was never ſo rightfully int.tled to ſuch cuſtody ; 

for that the crime is in both caſes of the tame ill conſequence to the 
publick: ana there ſeems to be no reaſon that a wrongful officer 

mould have greater favour than a rightful, and that for no other 
reaſon but becauſe he is a wrongful one. 2 Haw. 134. 

But it ſeemeth tobe clear, that no one is panithable as for felony, 
for the voluntary eſcape of a felon, but the perſon only who is ac- 
tually guilty of it 3 and therefore that the principal gaoler is only 

| fincable for a voluntary eſcape ſuffered by his deputy ; for that 
no one ſhall ſuffer capitally for the crime of another. 2 Hew. 
Oo therefore, altho' in all civil cauſes, the ſheriff is to be reſ- 
ponſible, or the gaoler, at election, yet if the gaoler do voluntarily 
ſuffer a felon in his cuſtody to eſcape; this, inaſmuch as it reach- 
eth to life, is felony only in the gaoler, that was inamediately 
truſted with the cuitody, and not in the ſheriff. 1 H. H. 597. 
For the eſcape mult be voluntarily permitted in him that permitted 
it, which could not be in the high iheriff, tho? it were ſuch in the 
gaoler, for he was not privy to it, and therefore could not do it fe- . 
tonioufly ; but it was a negligent eſcape in him, in truſting ſuch a | 
perſon with the cuſtody of his priſoners, that would be falic to his | 
_ truſt, and therefore the ſheriff ſhall Pays but not corporall y ſuffer 
for the miſcarriage of his gaoler. 1 H. H. 597, 598. 
Rut altho' the felony for which a man is committed be not within 
elergy; yet the perſon who voluntarily ſuffers him to eſcape, ſhall 
bave the benefit of clergy. 1 H. H. 599. | 


4 524 | * LY. Adin g in attempting to eſcape. 


Aidiug in wt- By the 16 G. 2. c. 31. If any perſon ſhall aſſiſt 
$ompiirg 4% any pritoner to attempt his eſcape from any gaol, 


© cape. though no eſcape be aQually made, if ſuch pri- 
ſoner was then attainted or convicted of treaſon 
8 or 


T. 2 OO 
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or felony (except petty larceny), or unlawfully committed to, or 
detained in any gaol, for treaſon or felony (except petty larceny) 
expreſſed in the warrant of commitment; he ſhall be guilty of fe- 
lony, and be tranſported for ſeven years; and if ſuch priſoner was 
then convicted of, or detained in gaol for. petty larceny, or any 
other crime not being treaſon or felony, expreſſed in the warrant 
of commitment, or was then in gaol for debt amounting to 1001, 
he ſhall be guilty of a miſdemeanor, and be liable to fine and im- 
priſonment. TY e ies Toh 
And if any perſon ſhall convey, or cauſe to be conveyed any 
diſguiſe, inſtrument, or arms, to any priſoner in gaol, or to any 
other perſon there for his uſe, without conſent of the keeper ; ſuch 
5 perſon, although no eſcape or attempt be actually made, ſhall be 
|; deemed to have delivered ſuch diſguiſe, inſtrument or arms, with _ 
an intent to aſſiſt ſuch priſoner to eſcape or attempt to eſcape ; and 
if ſuch priſoner then was attainted or convicted of treaſon or. felony 
(except petty larceny), or lawfully detained in gaol for treafon or 
telony (except petty. larceny) expreſſed in the warrant of commit- 
ment ;—he ſhall be guilty of felony, and be tranſported for ſeven 
years: but if the priſoner was then convicted or detained for petty 
arceny, or any other crime not being treaſon or felony, expreſſed 
in the warrant of commitment, or for debt amounting to 100, 
he ſhall be guilty of a miſdemeanor, and liable to fine and impri- 
And if any perſon ſhall aſſiſt any priſoner to attempt to eſcape 
from any conflable, or other perſon, who ſhall have the lawful charge 
of him, in order to carry him to gaol, by virtue of a warrant of 
commitment for treaſon or felony, (except petty larceny); or if any 
perſon ſhall aſſiſt any felon to attempt his eſcape from on board any 
beat or veſſel carrying felons for tranſportation, or from the contrafar 
for the tranſportation of ſuch felons, or his agents, he ſhall be guilty 
of felony, and be tranſported for ſeven years. | 
All proſecutions on this act to be commenced within a year after 
the offence committed. „ = 


P 
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A. Indictment againſt a conſtable for an eſcape. 1526 


Weſtmorland. IHE jurors for our lord the king upon their oath 
preſent, That on the ———— day of | 
N in the . year of the reign — at — 71 the 
nf county aforeſaid, one A. I. of =————— came before J. P. eſquire, then 
ol, and yet on of the juſtices of our jaid lord the king, aſſigned to keep tbe 
11 peace in the ſaid county, and alſo to hear and determine ai vers felames, treſ- 
on paſſes, and other miſdemeanors in the fail county committed; and the ſaid 
or A. I. did, then and there, on bis oath, before the ſame juſtice, charge, 


3N the ... 


accuſe, and give information againſt ene A. O. of — aforeſaid, in 


r 


ESCAPE 


the eaunty aforeſaid, Jeoman, for a certain miſdemeancr, 3 in takin 
fiſh out of the pond of == at — in the ſaid county Cor, 
as the offence hall be :] Whereupon be the ſaid J. P. the Juſtice afore- 
ſaid, did then and there, to wit, at — = aforeſaid, in the county 
aforeſaid, make a certain warrant, under his hand and ſeal, in du? form 
of law, directed to the conſtable of - aforeſaid, in the county 
aforeſaid, thereby requiring him the ſaid conſtable to take the body of the 
| ſaid A. O. and bring him __ the ſaid |. P. the juſtice afereſaid, te 
anſwer to ſuch matters and things as ſhould be alledged againſt him, touch- 
ing the ſaid miſdemeanor : Which ſaid warrant, afterwards, to wit, on 
the ſame day and year above mentioned, at aforeſaid, in the county 
aforeſaid, was delivered to ene A. C. then being conſtable of afore- 
aid, in due form of law, to be executed ; by virtue of which ſaid war- | 
rant the ſaid A. C. afterwards, to wit, on the ſaid ——— day of 
| in the year aforeſaid, at ———— aforeſaid, iu the ſaid 
apy; did take and arreſt the body of the ſaid A. O. and him the ſaid 
A. O. in his cuſtody for the cauſe aforeſaid, bad: Nevertheleſs, the ſaid 
A. C. of — aforeſaid, in the county aforeſaid, yeoman, after- b 
ward, to wit, on the faid — day of in the year afore- : 
aid, the duty of bis office in that part not regarding at. aforeſaid, 
in the county aforeſaid, unlawfully and negligently did permit the ſaid 
A. O. to eſcape, and go at large, out of the cuſtody of bim the ſaid A. C. ] 
#9 the great bindrance of juſtice, in contempt of our ſaid lord the king, 
and of his laws, and _— the ere of our faid lord the pb bis 
crown and agnity. 


Eſcheat. See Forferture. 
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ond ore not owned by any man. Kitch. 23. 
| Where any berſes, ſhe: p, bogs, beaſts, or feoans] Bees, and other 
creatures of a wild nature, are not within this deſcription, and 
therefore not to be reckoned amonge ſtray goods: 8 
cemet 


f 

J 
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And herein alſo of goods warved. : 

Ejtray, \ STRAY 7s, where any borſes » ſhcep, hogs, 2 

what. beaſts, or ſwans, do come into a 2 lordſhip, 

{ 

f 
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ſeemeth that a ſwarm of bees, of which the owner hath loſt fight, 
and conſequently can make out no property, may be ſeized for 
the uſe of the king, or of the lord of the manor; for it is a maxim 
of the common law, that ſuch goods whereof no one can claim pro- 


perty do belong to the king; and that which the king hath he may 
grant to another, and conſequently another may preſcribe to have 


the ſame, within ſuch a precinct or lordſhip, And therefore it is 

ſaid, that if any take honey or ſwarms of bees within the demeſne 

of the lord, it is inquirable in the court baron. Kitch. 114. 

Swans] Swans that be unmarked and wild (being at large and 

abroad) may be ſeized by the ſheriff for the uſe of the king, by his 

prerogative. Dalt. Sher. 90. : 
Alſo ſwans marked and tame may be eſtrays. KArtch. 86. But it 


ſcemeth that no other fowl can be eſtray. Mood, b. 2. c. 2. 


Nos come inta a lordſhip] That is, where the goods have no right 
to be; and therefore an eſtray cannot be in ſuch place, where the 
party hath a right of common. Dalt. Sher. 79. 


And are not owned by any man] Whereupon (as hath been aid) the 
property accrueth to the king ; and the cattle of the king cannot be 


eſtrays, nor forfeited as ſuch to the lord of the manor. Kitch. 8 1. 


2. Waif is, where a felon in purſuit waiveth 
the goods; or where the felon, for fear of being Mai, what. 
apprehended, thinking that a purſuit was made, 


having them with him in his poſſeſſion, fleeth and waiveth, caſteth 
away, or goeth from the goods: in theſe caſes, they ſhall be ſaid to 


be waived in law. But if he hath not the goods with him, when 
he fleeth being purſued, or for fear to be apprehended, they are 


not waived nor forfeited, but the owner may take * them when he 527 


will, without any freſh ſuit. 5 Co. 109. Dalt. Sher. 78. 1 
But if the thief in his flight waive them, there the goods are for 
feited to the king or lord of the liberty by the common law, if the 


felon upon freſh ſuit was not attainted at the ſuit of the owner of. 


the goods: And the reaſon why waif is given to the king, and that 


the party ſhall loſe his property in ſuch caſe, is for default in the 


owner that he purſued not freſhly to apprehend the felon; for it 


concerneth the publick that crimes do not remain unpuniſhed. And 
therefore the law hath impoſed this penalty upon the owner, that if 
the thief by his induſtry and freſh ſuit be not attainted at his ſuit, 


in an appeal of the fame felony, he ſhall loſe for his default all his 
goods which the thief at the time of his flight waived :- But if the 
thief had them not with him when he fled, having peradventure hid 
them, there no default can be in the party; and therefore they 


ſhall not be forfeited, for if he maketh freſh ſuit after notice of the 
tclony it ſufficeth. 5 Co. 19. 


3N2 3. Here- 


EST RAT. 


Seizure there- 3. Herctofore waifs and ſtrays were e the finder” Ss 

of by the lord. by the law of nature; and atterward, the king's, 
by the law of nations. Dalt. Sher. 719. 

Thus, one as a bailiff or ſervant to the ſheriff ſeized a horſe as an 


eſtrayto the king's uſe, and proclaimed him, according to law, and 
after the year and day fold him, and the ſheriff accounted him in 
| 


the exchequer. Dat. Sher. 80. 
But now kings have granted this, and ſuch like prerogatiyes, un- 


to their ſubjeQs, within their liberties ; ſo that waifs and ſtrays are 
in_many places the lord's of the franchiſe where they are tound. 


Date. Sher. 79. 
And therefore waived goods and eſtrays ſhall be fie by the ol 
cer of the king, to the uſe of the king; or by the officer or bailiſf 
of the lord, who hath ſuch things by grant of the king, or by preſ- 
eription, to the uſe of the lord. Dalt. Sher. 80. 
But if one have a waif, and it be taken out of his manor, he 


| fhall have zrepaſs without ſeizing, and though he do not ſeize it. 
Kitth. 81. 


— — —— —— 


| 4. It ſeemeth to be n chat waifs and 
| Proclaiming ſtrays ought to be proclaimed in the two next 
I the goods Haun market towns; and that if they are not proclaim- 


ed, the owner may take the ftray goods again at 


any time: And it ſeemeth to be the general tenor of the old books, 

that they ought alſo to be proclaimed in the church: Which courſe 

it ſeemeth beſt to follow; to the end that the owner, who in this 

ac caſe is no wrong doer, may have a reaſonable mean to come at his 

D 6288 goods again; that is to ſay, that the goods be proclaimed * at the 
Jeaſt thrice, to wit, in the two market towns next adjoining to the 

place where they ſtrayed, on the market days reſpectively, and 


at the church door on a Sunday, as the people come out of the 


church. Ach. 23, 81, 105. Delt. Sher. 19. Cro. Eliz. 716. 
8 5. And they ought to be wreathed; and to be put 
"Howe wa, in ſome ſeveral ground in an open place, and not 


er ſtrays are is in any covert of wood, that the owner may have 
Be kept. a view of them; for if they be in covert the pro- 


perty is not changed, tho” they be there a year 
and a day. Kitch. 23. 
An eſtray is not to be uſed in any manner, except in caſe of ne- 


ceffit y, as to milk a cow, or the like; but not to ride an horſe, for 


within the year and day he hath not any property in him. Cro. 


Fac. 147 8. | 
1  W__ 6, He who taketh an eſtray, may keep it until 
claiming, he be ſatisfied for the finding, keeping, and pro- 


claiming thereof. Dall. Sher. 79. 

But the owner (if it be within the year and a day) may take it 
without telling any marks, or making any proof of property ; but 
this may be done upon the trial, if conteſted. 2 $Sa/k. 686. 


And 
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And the lord ought to make a demand of what the amends ſhould 


be; and then if the party thinks the demand unreaſonable, he may 


tender ſufficient amends; and if the lord ſhall not accept it, this 
ſhall be ſettled by the jury upon trial. 

But it is ſufficient in this caſe to tender amends generally, without. 
expreſſing any certain ſum. For there is a difference between this cafe, - 
and that of a tender of amends for treſpaſs. In that of a treſpaſs, if the 
defendant pleads a tender of amends, he muſt ſhew what he tendred ; 


for he muſt tender a certain fum. And the law puts this difficulty 


upon him, becauſe he is the wrong doer : But the owner of the 


ſtray (as hath been ſaid) is no wrong doer; and it is impoſſible he 
ſhould know how long his beaſt hath been in the lord's cuſtody, nor 


how much will make a proper ſatisfaction. 2 Salk. 686. 


In the cafe of goods warmed; the owner may ſeize them twenty 


years after, if the lord of the franchiſe, nor the king ſeized before; bur 


if they are ſeized, then they become forfeited to the king or lord of 


the liberty. Kitch. 82. _ „ 
And this forfeiture is not like a ſtray, where tho' the lord may 


ſeize, yet the party who is the owner may retake them within the 
year and day; but here the true owner cannot ſeize his own goods, 


tho upon freſh ſuit within the year and day. 1 HF. H. 541. 95 


* But this is not an abſolute loſs of the owner's goods, but rather an 
expedient ſettled by law, to drive the owner to convict the felon by 


proſecuting his appeal; and therefore if he make freſh ſuit, and pro- 
ſecute his appeal, and the felon be thereupon convict or attaint, 
and the freſh ſuit be enquired and found by verdict or inqueſt of of- 
fice, he ſhall have reſtitytion of the goods ſq waived. 1 H. H. 


541. 


Property accru- 


7. Waifs and ſtrays, not claimed within the ing 10 La 


Per where the lord hath by a year and a day a beaſt, and it be 


year and day, are the lord's. Kitch. 23, 80, 81, on not claiming. * 


cried in the church and markets, the property is changed. | Kiteb. 


That is to ſay, after he hath the beaſt a year and day from the 
time of the proclamation, and not from the time of the ſeizure : for 


after the firſt proclamation it becometh an eſtray, but not ſooner, 


11 Mod. 89. 


If the eſtray within the year eſtray out of the manor, the lord 
may chaſe back the eſtray unleſs it be ſeized by another lord who 


hath eſtrays; but if it be ſeized by ſuch other lord, then the firſt 
hath loſt all poſſibility of his gaining the property, and the other 
lord ought to proclaim it de a. Finch. 177. Kitch. 81. Hutt, 


67. 


ESTREAT. 


I Ws 


treat, what. Es STREAT (extraum } is uſed for the true 


copy or note of ſome original writing or 
record, and eſpecially of fines and amerciaments, impoſed in the 


volls. of a court, to be levied by the bailiff or other officer. | 

VV The juſtices and judges before whom fines or 
Py 28e PT VO amerclaments ſhall be, ſhall charge the clerks of 
om the eſtreats, by their oath to be made, that they 


make the rolls of ſuch eſtreats diſtinctly, by expreſs words, of the 


cauſe of the loſs, of, the term of the year, and the nature of the 


writ, and betwixt what parties ſuch iſſues or amerciaments ſhall be 


toit, as well in the Ling s ſuit, as in the ſuit of the party. 7 H. 4. 


0. 3. 
Delivering I All clerks of the peace, and town clerks, 
F % ſhall deliver to the ſheriff, within 20 days after Sep. 
ve ſame to the 
ber: Fe 29, yearly, a perfect eſtreat or ſchedule of all fines, 


jflues, amerciaments, and other forfeitures whatſo- 
ever, forfeited in any ſeſſions before Michaelmas; on pain of gol. 


*539 half to the * > and half to him that ſhall ſue. 22 & 23 C. 2. 


c. 22. . J. & 
| | 4. And ſhall alſo yearly, on or before the ſecond 
- | Monday after the morrow of All Souls, deliver into 
the court of exchequer, a duplicate, certificate, 
Os and eſtreat of ſuch eſtreats and ſchedules, fo deli- 
vered to the ſheriff; on the like pain of gol. id. ,. 8. And likewiſe 


they may be further amerced by the e of the exchequer. 3 G. 
4. If 13. 


And upon delivery thereof, they ſhall take the following oath, to 


be adminiſtered by one of the barons : 


« You ſhall ſwear, that theſe eſtreats now by you delivered, are: 

4 truly and carefully made up and examined; and that all fines, 
« iflues, ainerciaments, recognizances, and forfeitures which were 
« ſet, loſt, impoſed, or forfeited, and in right and due courſe of 
4 law ought to be eſtreated in the court of exchequer, are, to the 
« beſt of your knowledge and underſtanding, therein contained; 
and that in the ſame eltreats are alſo contained and expreſſed all 
& ſuch fines, as have been paid into the court, from which the ſaid: 
c eſtreats are made, without any wilful or fraudulent diſcharge 

&© omiſſion, miſnomer, or defect whatſoever : So help you God.” 
4&5 W.c. 24. , . 

- Penalty of 5 if he ſhall withhold, or miſcertify the 


ing default. ſame, he ſhall forfeit treble, half to the king, 


and half to him that {hall fue, and ſhall alſo 


loſe 
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loſe his office, and be incapable to hold any office in the revenue 
22 & 23 C. 2. c. 22. ſ. 9. 
6. If recognizances be eſtreated into the exche- Pury coming 
quer, becauſe not punctually complied with; yet in after-the * 
if the party appears and takes his trial the next ſeſ- treat. 
ſions, or otherwiſe performs what he was bound to 
by the recognizance as the caſe ſhall be, he may componnd for a 
ſmall matter in the court of exchequer z becauſe the effect, tho nc 
the exact form of the recognizance, is complied ny 10 Mod. 278+ | 
A 7. Where any fine or forfeiture ſhall be paid to 
the ſheriff, clerk of the peace, or other officer, and Peg for 
1 ſo certified into the exchequer ; proceſs thall be a- Jevying 
b warded to the ſheriff againſt ſuch per ſon for levying 
the fame. 272 & 11 U. 2. % , f 0. 
F 8. And in levying, the ſheriff ſhall ſhew the ef. Sher: 5 duc 5 
0 treats under the ſeal of the exchequer, to the party in levying. 
indebted; on pain of treble damages to the party, 


3 and fine to the king, on conviction before the Juſtices or the Preps or 
ba other juſtices. 42 Ed. 3. c. 9. 5 
U „ 9. And the ſheriff ſhall make no eſtreats to levy | *5 22 
- his own amerciaments (that is to ſay, in the torn), Eftreats in te 


till two juſtices (1 Q.) to be named at Michaelmas torn. 

ſeſſions by the cuſſos rotulorum, or in his abſence by 5 

the eldeſt in the commiſſion, have inſpected his books ; and che ſaid 
4 eſtreats ſhall be indented betwixt the ſaid juſtices and ſheriff, ſealed 
0 with their ſeals, the one part to remain with the juſtices, and the 
, other with the ſheriff: And the perſons who ſhall gather the ſaid 


= amerciaments, ſhall be fworn by the ſaid Juſtices, that they ſhall take 

0 no more than is forfeited, and contained | in the faid eſtreats. 11 H. 

£ ' 7. . 1 Fo | 3 „ N 

0. 5 | 

_ Form of the eftreat. 

e Weſtmorland. N extract of all the iſſues, fines, amerciaments 
f , and recognizances, ſet, loſt, impoſed and forfeit- 
e ed to our ſovereign lord the king, at the general quarter ſeſſions of 
1* the peace of our "oy 3 the king, holden at — in and for the 
11 ſaid county of the — day of in the —— year 


d of the reign of ans —— eſquires, juſtices of our ſaid lord 
„ the king, aſſigned to keep the peace in the ſaid county, and alſo to 
hear and determine divers felonies, treſpaſſes, and other miſde- 
meanors in the ſaid county committed, 79h, Nicholſon, gentleman, 


le clerk of the 8 for the N aforeſaid, then- and chere attend- 
3 ing: 

ſo Of 4. O. late of — in the faid county, 1 Fa 

fe for a treſpals and aſſault at aforeſaid, in the ſaid 


county, 


ſet at five ſhillings, which he paid to the ſheriff ; 1 
court. % OO 


N 


county, whereof he is indicted and convicted; his fine 
„ 
Q 


Of A. O. of — in the ſaid county, yeoman, be- 
cauſe he came not now here to anſwer to ſuch things as 


againſt him, on the part of our ſaid lord the king, ſnould 


be objected, as by a certain recognizance taken before 
FJ. P. eſquire, one of the Juſtices of our ſaid lord the 


| king, aſſigned to IE the N in the 2 n he 


undertook = | 10 © 0 
Of A. S. of — in the d 0 penn, one 


of the pledges of the ſaid A. 0. becauſe he had him not | 
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to anſwer as above . — - £0 0 
Of B. S. of in the ſaid | county, yeoman, the 5 
other of the pledges of the ſaid A. O. for the like 3 0 0 
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J. Of evidence in general. 
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III. Of the evidence of witneſſes. 
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V. QC rhe manner " of giving evidence. 


J. of evidence in general. 


FBoidence, „ VIDENCE i in legal eee doch not 


vhat. only contain matters of record, as letters 


patents, fines, recoveries, inrolments, nd the like, 


and writings ander ſeal, as. charters and deeds, and other writings | 


without ſeal, as court rolls, accounts, and the like; but in a larger 
ſenſe it containeth alſo the teſtimony of witneſſes, and other proots 
to be produced and given, for the finding of any iflue joined between 


the parties. And it is called evidence, becauſe thereby the point 10 


Hue ! is to be made evident to the ) Jury. 1 Inſt. 283. 


2. But 


E VIDE N OE. 


2. But it is a general rule in all caſes, civil and 


criminal, the beſt evidence that may be had, or We beft evi- 
that the nature of the thing will bear, is to be dence is require 


given; and it is upon this reaſon, that a copy of «d. 
the record i is ned, becauſe one cannot have the 
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to ul * as if one be run throu fa the body with afword; in 2 
a man is ſeen to come out of | 
that houſe, with a bloody be, and no other man was at that time 


in the houſe. Probable preſumption moveth little; but light FH te- 
merary preſumption moveth not at all. 1 Inſt. 6. 


houſe, whereof he inſtantly dieth, an 


£#% 5 


If all the witneſſes to a deed be dead (as no man can keep 1 his wit- 


neſſes alive, and time weareth out all men) then violent preſump- 


tion, which ſtands for a proof, is continual and quiet poſſeſſion; al- 


. tho' the deed may receive credit from. a comparing of ſeals, writin 
| and the like. 1 Inſt. 6. i of 


4. The common law did nat require any certain What mulyr 


number of witneſſes, for the AY; of any .crime of witneſſes are 


whatſoever. 2 Haw. 428, | required. 


And before a juſtice of the peace in divers caſes, one witneſs is ſuf- * 


ficient to convict an offender ; the ſame being directed by ſpec l 
ſtatutes. 


But in caſe of high treaſon, whereby corruption of blood. ſhall be 


made, no perſon ſhall be attainted, but upon the oaths of 1 two wit- 
_ nefles, either both to the ſame overt act, or one of them to one, apd 
the other of them to another overt act of. the ſame treaſon. 7 W. c. 


. 


In like manner, in thoſe courts which proceed by the rules of the 
Civil lay, as the ſpiritual court, and the courts .of equity, two wit- 
_ neſſes are generally required; and the reaſon why the civil law re- 
_ quires two witneſſes is, becauſe their trial is. by witneſſes, and not by 


a jury of twelve men, But where the trial is by verdi& of twelve 


men, there the judgment is not given upon witneſſes, or other kind 
of evidence, but upon the verdict; and upon ſuch evidence as is 
given to the jury, they give their verdict: 1 Inſt. 6. b. Plowd. | 


"1.24.36 | 
By 29 C. 2. c. 3. f. 5. Dexiſes of lands mal be atteſted by thee 


witneſſes at the teat 


[ 


EVIDENCED. 


II. Of written evidence. 


As of parli- 1. Acts of parliament relate either to the king- 

ament. - dom in general, and are therefore call general acts 
b of parliament; or only to the concerns of private 
perſons, and are thence called private acts of parliament. Theory of 

Evid. 2. 
A general act of parliament is taken notice of by the judges and 
jury, without being ſhewed; and hence it is that it hath been ſaid, 
that the printed ſtatute book is good evidence of general acts of par- 
liament; not that the printed ſtatutes are the perfect and authentic 
copies of the records themſelves, but every perſon is ſuppoſed to know 
the law; and therefore the printed ſtatutes are allowed to be evidence, 
becauſe they are the hints of that which is ſuppoſed to be lodged in 
every man's mind already. Id. 2, 8. 
But in the caſe of private acts of parliament, the printed ſtatute 
| book is not evidence, though reduced into the ſame volume with the 
general ſtatutes ; but the party ought to have a copy compared with 
the parliament roll; for they are not conſidered as already lodged in 

the minds of the people. Id. 8. | 

However, a private act of parliament, that is in print, which con- 

cerns a whole county (as the act of Bedford Level) or a large body of 


* 534 people (as the whole clergy in * general) hath been allowed to be given 


in evidence, without comparing it with the record; and theſe things 
are the rather admitted, becauſe they gain ſome authority from being 
printed by the king's printer; and beſides, from the notoriety of the 
ſubject of them, they are ſuppoſed not to be wholly unknown. Id. 8. 

2. Records of the king's courts prove themſelves 


Records of and cannot be proved by witneſſes. But copies of 


courts.” them muſt be proved by witneſſes, and then they 
| are good evidence. No razure or interlining ſhall 
be intended in them. But the ſureſt way is, to exemplify a record 
under the great ſeal, or at leaſt under the {cal of the court. 10 
Co. 92. 
And thing ſhall be admitted as evidence of what was done at 
another trial, till the record of that trial be produced. Read Evid. 
But a record of a criminal conviction ſhall not be given in evidence 
in a civil action; becauſe ſuch conviction might have been upon the 
evidence of a party intereſted in the civil action. Cafes in the time 
of lord Hardwicke, 312, 
3. There are alſo other publick matters that are 
Rells of court not records, as court rolls, and tranſactions in chan- 
not of record. cery; and of theſe, copies may be given in evi- 


dence. Theory of Evid. 22, 23. 


'The 


; 
] 
t 
1 


laws. Id. 23. 
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The reaſon why the proceedings in chancery are not record is this, 
becauſe they are not the precedents of juſtice ; for the judgment there 
is, according to equity and good conſcience, and not according to the 
laws and cuſtoms. And the reaſon why any record is of validity and 
authority is, becauſe it is a memorial of what is the law of the na- 
tion; now chancery proceedings are no memorials of the laws of Eng- 
land, becauſe the chancellor is not bound to proceed according to the 


The rolls of a court baron are evidence; for they are the publick 
rolls, by which the inheritance of every tenant is preſerved ;, and they 
are the rolls of the manor court, which was anciently a court of jut- 
tice relating to all property within the diſtri. Id. 43. _ 

4. Depolitions of witneſſes may be read when the Depoſitions. 
witneſs is dead, but not when the witneſs is living | 
for whilſt the witneſs is living, they are not the beſt evidence the na- 


ture of the thing is capable of. Theory of Evid. 30. + 


Yet they may be read when a witneſs is ſought and cannot be found; 5 


for then he is in the ſame circumſtances, as to the party that is to uſe 
him, as if he were dead. Id. „%%% I Ng 2 2 | 

So if it is proved that a witneſs was ſubpœnaed, and fell ſick by the 
way; for in this caſe likewiſe, the depoſition is * the beſt eyidence 
that can be had, and that anſwers what the law requires. Id. $45 


was not party to the ſuit ; and the reaſon is, becauſe he had not liber- 
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hut a depotition cannot be given in evidence againſt any perſon that 


ty to croſs- examine the witneſs; and it is againſt natural juſtice, that 


a party. For this reaſon, depoſitions in chancery ſhall not be read 
for or againſt the defendant upon an information or indictment, for 
the king was no party to the ſuit. Id. 3 


a man ſhould be concluded by proofs in a cauſe to which he was not 


Vet this rule admits of ſome exceptions ; as particularly, in all caſes 


where hearſay and reputation are evidence; for undoubtedly what a 
witneſs, who is dead, hath ſworn in a court of juſtice, is of more 
credit than what another perſon ſwears he hath heard him ſay. So a 


depoſition taken in a cauſe between other parties, will be admitted to 
be read, to contradict what the ſame witneſs ſwears at a trial. Id. 


30, 31. 


It is a general rule, that depoſitions taken in a court not of record, 


ſhall not be allowed in evidence elſewhere. So it hath been holden 


in regard to depoſitions in the eccleſiaſtical court, tho' the witnefles 
were dead. So where there cannot be a croſs-examination, as depo- 


fitions taken before commiſſioners of bankrupts, they ſhall not be. 


read in evidence. Id. 33, 34. „ 


But it ſeems to be ſettled, that the examination of an informer 


taken upon oath, and ſubſcribed by him, either before a coroner upon 
an inquiſition of death, or before juſtices of the peace, in purſu- 


ance of the ſtatutes of Phil. & Mar. upon a bailment or commitment 
for any felony, may be given in evidence at the trial, if it be made out 
by oath to the ſatisfaction of the court, that ſuch informer is dead, or 


unable to travel, or kept away by the means or procurement of the 


30 * | priſoner, 


% 
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priſoner, and that the examination offered in evidence is the very 
ſame that was ſworn before the coroner or Juſtice, without any alte- 
ration whatſoever. 2 Haw. 429. 

But it hath been adjudged, that it is not ſufficient to authoriſe the 


reading of fuch examination, to make oath that the proſecutors have 


3 all their endeavours to find the witneſs, but cannot find him. 2 
aw. 7 

Butt 1 5 is ald to have been adjudged, by the court of king's bench, 
in the 7 W. (1 Salk. 281.) upon advice with the juſtices of the com- 
mon pleas, on an indictment for a ſibel, that depoſitions taken before 
a juſtice of the peace, relating to the fact, could not be given in evi- 
gence „though the deponent were dead; and that the reaſon why 

* ſuch depoſitions may be given in evidence in felony, depends upon 
the ſtatutes of Phil. & Mar. and that this cannot be extended farther 
than the particular caſe of felony. But in the report of this caſe, 5 
Mod. 165, it is ſaid, that the reaſon why ſuch depoſitions could not 
be read, was becauſe the defendant was not preſent when they were 
taken, and therefore had not the benefit of a croſs-cxamination, 2 


Haw. 430 


Anciently, depoſitions taken in nn rei e were not 


publiſhed till after the death of the witneſſes, becauſe they were no 


evidence while the witneſſes were living; but this practice was found 


very inconvenient, becauſe thereby witneſſes became ſecure in ſwear- 


ing whatever they pleaſed, inaſmiich as they never could be profecuted 


for perjury. Theory of Evidence. 32. 

What a man himſelf, who is living, hath ſworn at one trial, can 
never be given in evidence at another to ſupport him, becauſe it is no 
evidence of the truth; for if a man be of that ill mind to ſwear falſely 
at one trial, he may do the ſame at another on the ſame inducements; 
but what a man ſays in diſcourſe, without premeditation or expecta- 


tion of the cauſe in queſtion, is good evidence to ſupport him, becaule 


that ſhews that what he ſwears is not from any undue influence. But 


7 if a man hath ſworn at one trial different from what he hath ſworn at 


another, t this 1 is good evidence as to his diſcredit, Id. 35. 


5. No verdict ſhall be givenin evidence, but be- 
. erdicł. tween ſuch who were parties or privies to it; be- 


cauſe otherwiſe a man would be bound by a deci- 
tion, who had not the liberty to croſs- examine: and nothing can be 


more contrary to natural juſtice, than that any body ſhould be injured 
by a determination, that he, or thoſe under whom he claims, was not 


at liberty to controvert. I heory of Evid. 18, 19. 

And a verdict will not be admitted in evidence, without likewiſe 
producing a copy of the judgment founded upon it; becauſe it may 
happen, that the judgment was arreſted upon a new trial granted. 
But this rule doth not hold, in the caſe of a verdict on an iſſue direct- 
ed out of chancery becauſe it is not uſual to enter up judgment in 
ſuch caſe; and the decree of the court of chancery is equally proof 


that che verdiet1 was ſatisfactory, and ſtands in force. Id. 21. pl 
| 6. 4E * 
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6. A decree in chancery may be given in evi- | 
dence between the ſame parties, or all. claiming Sentence or + 
under them; for their judgments muſt be of au- final judgment. 
thority in theſe cafes, where the law gives thema 


| juriſdiction : for it would be very abſurd, that the law ſhould give 
them a juriſdiction, and “ yet not ſuffer what is done by force of 5 


that juriſdiction to be full proof. Theory of Eval. 36, 37 


And note, wherever a matter comes to be tried in a collateral 
way, the decree, ſentence, or judgment of any court, eceleſiaſti- 
cal or civil, having competent juriſdiction, is conclufive evidence 


of ſuch matter: and in cafe the determination is final in the court, 
of which it is a decree, ſentence, or judgment, ſuch decree, ſen- 


| tence, or judgment will be concluſive in any other court having 


concurrent juriſdiction. id. 37. 5 
7. In the caſe of Benſon and Olive in the ex- Antieat deed. 


chequer, T. 3 G. 2. a deed was offered to be pro- 


duced, which bore date 38 years before, without proving that the 
witneſſes were dead. And allowed by the court. They ſaid that 


in general 40 years was allowed to be the rule; but the courts ne- 


ver tied themſelves up ſtrictly to that rule, but 39, 38, nay 35, 
have been allowed the fame. 1 Barnard. 348. „ 
And E. 11 G. 2. Porter and Gordon. U pom a trial at bar, 2 


deed was offered in evidence, executed 36 years ago, without 


proving the hands; which was oppoſed by the other ſide; but ad- 
mitted by the court, who ſaid, there was no fixed rule about it, but 
that it had often been allowed, where a deed was but 25 or 30 years 


8. In caſes where writings have been loſt by burn- FWritings los 
ing of houſes, by rebellion, or when robbers have or concealed. 
deſtroyed them, or the like; the law, in ſuch caſes 
of neceflity, allows them to be proved by witneſſes. Jenk. 19. 
Wood, b. 4. c. 4, 3 5 

If a man deſtroys a thing that is defigned to be evidence againſt 


| himſelf, a fmall matter will ſupply it; and therefore the defendant 
having torn his own note ſigned by him, a copy ſworn was admitted 
to he good evidence to prove it. L. Raym. 731. 5 


Where the defendant himſelf has the deed which concerns the 


land in queſtion, and refuſes (after notice) to produce it: a copy 
thereof will be permitted to be given in evidence, on its being - 


proved to be a true copy. And if the party has no copy, he may 
produce an abſtract, nay even give parol evidence of the contents; 


becauſe in ſuch cafe it may be impoflible to give better evidence. 
In civil cauſes, the court will fometimes oblige parties to produce 


evidence which may prove againſt themſelves ; or leave the refuſal 
to do it (after proper notice) as a ſtrong preſumption, to the jury. 
The court will do it, in many caſes, under particular circumſtances, 
by rule before the trial; eſpecially, if the party from whom the 


production is * wanted applies for a favour. But in a criminal or 


penal 


37 


/ 
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read. Palm. 402. 
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penal cauſe, the defendant is never forced to produce any evidence ; 
though he ſhould hold it in his hands in court. Theory of Evid. 54. 


Burrow. Mansf. 2489. 


Where an original note of hand is loſt, and a copy of it is of- 
fered in evidence to ſerve any particular purpoſe in a cauſe; ſuffi- 
cient probability muſt be ſhewed to ſatisfy the court, that the origi- 
nal note was genuine, before the copy will be allowed to be read. 
1 Atk. 446. 

But by lord Hardwicke, Ap. 16, 1740. On exceptions to a 
maſter's report. Where a rent charge is granted by deed, and the 
deed happens to be loſt, the plaintiff cannot read a copy in evidence 
at law, but muſt either ſet up a preſcriptive title to the rent, from 
a conſtant and uninterrupted payment, or he muſt bring his bill in 
equity, to be relieved againſt the accident of the original's being 


loſt. And the ſame rule holds in caſe of a bond; for though an 
| hundred witneſſes could prove the ſubſtance of it, yet it is not ſuf- 


ficient at law, for the plaintiff muſt declare upon it, ſetting forth 


that he proguceth it in court. 2 Ark. 61. 


9. An indenture to guide the uſes of a com- 

Writing with mon 1ecovery, was offered in evidence, but the 

the ſeal torn off. ſeals were torn off ; yet it being proved to have 
been done by a lutle boy, it was allowed to be 


To prove the taking of an oath, in the act of uniformity, a cer- 
tificate was produced that had oniy a ſmall piece of wax upon it. 


By Twiſden; if it were ſealed, tho' the ſeal was broken off, yet it 


may be read, as we read recoveries aſter the ſeal broken off; and 


he ſaid, he had ſeen an adminiſtration given in evidence Ader the 


ſeal broken off, and ſo wills and deeds. 11 Mad. 11. M. 21 C. 2. 


Clerk and Heath. 


| 10. If upon collateral iſſue, it is to be proved, 
Letters pa- that ſuch a one was Juſtice of the peace, baronet, 

tent. or the like; common reputation is ſufficient proof, 
without ſhewing the commiſſion, or letters patent 


= of the creation. Tr. per pais. 347. 


11. The copy of the probate of a will is good 


Copy of a evidence, where the will itſelf is of chattels; for 
will or of let- there the probate is an original, taken by autho- 
ters of admi- rity, and of a publick nature: otherwiſe, where 

- rene. the will is of things in the realty; becauſe in ſuch 


caſe the eccleſiaſtical courts have no authority to 


take probates; ; therefore ſuch probate is but a copy, and the copy of 


it is no more than the copy of a copy. 3 Salk. 154. 
Ihe eccleſiaſtical. court never grants an exemplification of let- 


2539 ters of adminiſtration, but only a certificate that adminiſtration was 


granted; therefore where a leſſee pleads an aſſignment of a term 
from an adminiſtrator, ſuch certificate is good evidence. So 


would 


not concluſive. 
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would the book of the eccleſiaſtical court, wherein was entred the 
order for granting adminiſtration. So would the copy of the pro- 
bate of a will, be evidence of ſuch an one being an executor, but 
a copy of the will would not be evidence of it. Kempton and Creſs, 


E. 8 G. 2. Buller's Law of Niſi prius, 246. 


12. So the copy of the court roll of a manor, Other copies. 


is good evidence; as alſo the copy of a church- 


regiſter, the copies of town-books, and the like ; for where the 


original itſelf is good evidence, the immediate copy thereof is alſo 


good evidence. Skin. 584. L. Raym. 154. 
And generally, wherever an original is of a publick nature, and 
would be evidence if produced, an immediate ſworn copy thereof 


will be evidence, as a copy of a bargain and ſale, of a deed inroll- 


ed, and the like; but where an original is of a private nature, a - 
copy is not evidence, unleſs the original is loſt or n 
3 Salk. 154. H. 8 W. Lynch and Clarke. 

On a warrant to a conſtable to diſtrain goeds by virtue of an a& 
of parliament ; the conſtable makes diſtreſs, and returns the over- 


plus to the offender, but keeps the warrant. Reſolved, that a copy 


of the warrant in this caſe will be good evidence. 6 Med. 83. M. 
2 An. Morley and Staker. . 

So a copy of a conviction for killing game, was . to be evi- 
dence in bar of an action brought for the ſame offence. T. 5 G. 
3. K. and Midlam. Burr. Mansf. 1720. 

13. An 8 5 755 mortem is evidence, but Ingui ſition 

ones. 224. M. 34 G. 2. bel. mortem. 
Earl of Thanet v. 706 ter. 

14. The entry of the names and titles of per- Pariſh re- 

ſons in a church- book either for marriages or gifter. 


births is evidence, but not concluſive evidence of | 
the marriage or birth of any perſons, unleſs the identity of the per- 
| ſon (by ſuch entries intended) is fully proved, and alſo ſtrengthen- 
ed with circumſtances, as cohabitation, the allowance of the par- 
ties themſelves, and the like. 12 Vin. 89. 


15. Rolls or ancient books in the heralds office Heralds 


are evidence to prove a pedigree ; but an extract books. 

of a pedigree, proved to be taken out of records, 
| ſhall not; becauſe ſuch extract is not the beſt evidence in the 
nature of * the thing, as a copy of ſuch records might be had. FI 
| Theory of Evid. 45. 3 Black. 105. 


16. An old terrier, or ſurvey of a manor, . 
whether eccleſiaſtical or temporal, may be given in roll. 


evidence; for there can be no other way of aſcer- 
taining the old tenures or boundaries. Theory of Evid. 44. 


17. A terrier of glebe is not evidence for the 
parſon, unleſs ſigned by the churchwardens, as Terriers. 


well as the parſon ; nor then neither, if they be 


of his nomination : and tho' it be ens by * yet it ſcems te 
deſerve 
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deſerve very little credit, unleſs it is likewiſe ſigned by the ſubſtan- 
tial inhabitants. But in all caſes, it is certainly ſtrong evidence 
againſt the parſon. Theory of Evid. 45. 12 5 
| 18. M. 11 G. Serle and lord Barrington. The 
Ind:rſement indorſement on a bond by the obligee, of payment 


of intereſt on a of intereſt, was allowed to be given in evidence 
Bond. by his adminiſtrator, to take off the preſumption 


from the length of time. L. Raym. 


1371. ry | 
" 19. By the 7 J. c. 12. No tradeſman nor 
Shop book, handicraft-man ſhall be allowed to give his 

1 ſhop-book in evidence, on an action for mone 
due for wares delivered, or for work done, above one year before 


the action brought. But this not to extend to any trading between 


merchant and merchant, merchant and tradeſman, or between 


tradeſman and tradeſman, for any thing directly falling within the 


compaſs of their mutual trades and merchandize. 


In the caſe of Pitman and Maddox, 11 W. A ſhop-book was 


allowed for evidence, it being proved that the ſervant that writ the 


book was dead, and this was his hand, and he accuſtomed to make 


the entries, and no proof wds required of the delivery of the goods; 


and Holt Ch. J. ſaid it was as good evidence as the proof of a wit- 


neſs's hand to an obligation; and he held, that tho' the ſtatute of 


the 7 J. ſays, a ſhop-book ſhall not be evidence after the year, yet 
it is not of itſelf evidence within the year. 2 Salk. 6960. 
20. A man's book of accounts is no evidence 

Book of ac- for the owner of the book, but for the adverſe 


counts. 2 for his book cannot be of better credit than 
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| is oath, which would not ſerve in his own caſe. 
Te. per fais. 348. | | | . 5 
| . 21. In the caſe of the Queen and Mead, the de- 


Private fendant, and eight others, were incorporated un- 
books of en- der an act made 39 El. by the name of the ſur- 
tries. veyors of the highways at Aileſbury in the coun- 


8 ty of Bucks, and were truſtees of a charity called 
B. dford's gift. An information was preferred againſt the defend- 
ant, for executing this office, being an office of truſt, without 
having taken the oaths, * contrary to the 25 C. 2. c. 2. To which 
he pleaded not guilty. And now it was moved for a rule, that 
the proſecutor might have two books produced, which theſe ſurvey- 
ors kept, in which they entred their elections, and alſo their re- 
ceipts and diſburſements; and that he might take copies of what 
he thought neceſſary, and that the books might be produced at tlie 
next aſſizes at the trial. But it was denied by the court; becauſe 
they are perfectly of a private nature, and it would be to make 2 
man to produce evidence againſt himſelf in a criminal proſecution. 
L. Raym. 927. 0 


% 


22. A 


25. Camden's Britannia was offered in evidence, 


— 
— 
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22. A copy of an inſcription on a grave- ſtone, = JHnſcrifption 
hath been allowed to be given in evidence. en a grave lone. 
23. The examination of an almanack, that 
ſuch a day of the month was Sunday, was ruled to Almanac. 
be ſufficient ; and that a trial of this by a jury is ED 
not neceſſary, altho? it is a matter of fact. Cro. El. 227. 

And the reaſon why the kalendar in an almanack is allowed as 
evidence ſeemeth to be, becauſe the ſaid kalendar is part of a book 


of common prayer, which is eſtabliſhed by act of parliament. 


24. An almanack wherein the father had writ Has ber | 
the day of the nativity of his ſon, was allowed as „ 7 077 


evidence to prove the nonage of his fon. Raym. red oa ebild's 


84. 


to prove a particular cuſtom, but refuſed; for the n bif- 3 


court held, that a general hiſtory might be given fer). 


in evidence to prove a matter relating to the king- 


dom in general, becauſe the nature of the thing equires it 3 but 


not to prove a particular right or cuſtom: So in the cafe of St. 
Lat barine's hoſpital, Hale Ch. J. allowed a chronicle to be evidence 


of a particular point of hiſtory in Edward the third's time: So a2 
year book may be evidence to prove the courſe of the court. And 


in this caſe it was admitted, that heralds books are good evidence 


as to pedigrees, and pariſh regiſters as to births and marriages, up- 
on the nature of the thing. But in the exchequer, the queſtion 


being whether the Abbey de Fontibus was an inferior abbey or not, 


Dugdalt's Mongſticon was refuſed for evidence, becauſe the original 


records might be had in the augmentation office. 1 Salk. 281. 7 
VW. Stainer and the Burgeſſes of Droitwich. 


So in the caſe of Cockman and Mather, E. 13 G. On atrial at 


bar, concerning the right of viſiting univerſity ng in Oxfard, 


one of the iſſues was, whether king Alfred was founder. And the 


counſel for the plaintiff would have given in evidence ſeveral hiſto- 
rians as to this point. But the chief juſtice declared, that ſuch 


evidence * is never admitted, unleſs in proof of a point concern- 
ing the publick government. And the evidence was not allowed. 
Barnard, 14. | 1 


: 


286. It ſeems to have been generally holden, Stmilitud: of 


ſince the reverſal of the attainder of A/gernon Sid- bands. 
ney, that fimilitude of hands is not evidence in Be 
any criminal caſe, whether capital or not capital. 2 Haw. 431- 
L. Raym. 39. | 9 8 N | ; | | 5 
And, generally, it is ſaid, that ſimilitude of hands is no evi- 


dence; but ſaying that ke was well acquainted with His writing, 


and knew it to be the party's, is evidence. 12 Viner. 204, 
_ Andiin general caſes, the witneſs ſhould have gained his Know- 
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ledge from having ſeen the party write 3 but under ſome cireum- 


ſtances that is not neceſſary; as where the handwriting to be 
Vol. I. | 3P 8 proved 


S2 1 — 


e 


oved is of a perſon reſiding abroad, one who has frequently 1 re- 
ceived letters from him in a courſe of correſpondence, would be 
admitted to prove it, tho? he had never ſeen him write. So where 
the antiquity of the writing makes it impoſſible for any living wit- 

| neſs to ſwear he ever ſaw the party write; as where a parſon's 
book was produced to prove a modus, the parſon having been long 
dead, a witneſs who had examined the pariſh books, in which was the 
fame perſon's name, was permitted to ſwear to the ſimilitude of the 
hand writing, for it was the beſt evidence in the nature of the 

thing, for the pariſh books were not in the plaintiff's power to pro- 
duce. Theory o Evid. 25, 26. 

So in the caſe of Gould and Jones, T. 2 G. 3. On the trial of 
an iſſue out of chancery, before lord Mansficld at the fittings in 
Aliddleſzx, where it was diſputed, whether the name of one il. 
liam Jones, ſubſeribed to a declaration of truſt, was genuine; and, 
to prove the hand-writing forged, a witneſs was produced, who 

nad frequently correſponded with Jones, but had never ſeen him 
write: Lord Mansfield, upon debate, held him to be a good evi- 
dence, and his teſtimony accordingly was admitted. Black. Rep. 


384. 


A 


II. Of the evidence of witneſſes. 


Confſſjon. 1. lt ſeems that the confeſſion of the defendant 
whether taken on an examination before juſtices 
of the peace, in purſuance of the 1 & 2 P. & M. c. 13. or 2 & 3 
P. & M. c. 10. upon a bailment or commitment for felony, or taken 
by the common law upon an examination for other crimes not with- 
*54Jin theſe ſtatutes, or in diſcourſe with“ private perſons, hath al- 
ways been allowed to be given in evidence againſt the pry con- 
feſſing, but not againſt others. 2 Haw. 429. 
2. It is to be obſerved, that there be many cir- 
Win |; „ cumflances that diſable a juror, that are not ſufſſ - 
| Hin ta the party. cicnt exceptions againſt a witneſs : Thus the ex- 
ception of kindred is a good cauſe of challenge 
RO a juror, but not againſt a witnefs ; therefore the father may 
| be a competent witneſs for or againſt his ſon, or the fon for or 
againſt his father. Theſe and the like exceptions may be to the 
credit or credibility of the witneſs, but arc not exception aq 
his competency. 2 H. H. 276. | | 
For, that I may obſerve it once for all, the exceptions to a wits 
nels are of two kinds. 1. Exceptions to the credit of the witneſs, 
which do not all dilable him trom being ſworn, but yet may blemiſh 
che credibility of his teſtimony 3 and in ſuch caſe the witneſs is to 
de allowed, but the credit of his teſtimony is left to the jury, 


2. Exceptions o the competency of the witneſs, which do exclude 3 
| din 
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| Kim from giving his teſtimony, and of theſe OI the court is 
the judge. 2 H. H. 276, 277. 

3. It ſeems agreed, that an attainder, judgment, Wieneſs _ 
or conviction of treaſon, felony, piracy, premu- mous. 
nire, perjury, or forgery on 5 El. and alſo a judg- 
ment in attaint for giving a falſe verdict, or in conſpiracy at the fait 
of the king, and alſo judgment for any heinous crime to ſtand on the 
pillory, or to be whipped or branded, are good cauſes of exception 
againſt a witnefs, while they continue in force. 2 Haw: 432. Theo- 
ry of Evid. 107. 

In the caſe of Pendel and Mackend:r, H. 28 G. 2. the queſtion 
was, whether a perſon convicted and whipped for petit larceny ſhall 
be allowed to be a witneſs. And the court were clearly of opinion 
that he ſhall not; and laid it down as a rule, that it is the crime that 
creates the infamy, and not the puniſhment for it. Petit larceny is 
felony; and there is no cafe where a perſon convicted thereof was 
ever admitted to be a witneſs. 2 Wilfon 18. . 

But it is agreed, that no ſuch conviction or judgment can be made 

uſe of to this purpoſe, unleſs the record be actually Produced * 
court. 2 Haw. 
Alſo, it is a general rule, that a witneſs ſhall not be aſked any 
_ queſtion, the anſwering to which might oblige him to accuſe himſeif 
of a crime; and that his credit is to be impeached only by general 
accounts of his character and reputation, and not be proofs of parti- 
cular crimes, whereof he never was convicted. 2 Haw. 433. 


* And a man ſhall not be permitted to ſwear, that he was ſuborned 2 5 Ye 


and perjured. St. Tr. V. 3. 427. 
And lord Cote ſays, a witneſs alledging his own 1 or turpi- 
tude, is not to be heard. 4 Inſt. 279. | 
_ Thus a wife was diſallowed to be a witneſs to prove her huſband 
had no acceſs to her in a caſe of baſtardy. Seſſ. Caſes, V. 2. 175, 
K. and Reading, M. 8 G. 2. 
It ſeems clear at this day, that outlawry in a perſonal addon is noz 
à good exception againſt a witneſs, in it is againſt a Tues 2 Haw, | 


ha. A perſon convicted of lay, who 1s admitted to his e and 
burnt in the hand, 1s. W re· enabled to be a witneſs. 2 Haw. 
we oP it ſeems 3 that the king's pardon of treaſon, or fetony, . 
after a conviction or attainder, reſtores the party to his credit, 2 
Haw. 433. 

4. It ſeems ——_ tabe a good exception, that 

a witneſs is an infidel ; that is, as it ſeemeth, that Witneſs a an 

5 he believes neither the Old nor New Teſtament to infidel. 

be the word of God, on one of which our la we 

require the oath ſhould be adminiſtered. 2 Haw. 434. But Maho- | 
metans and Pagans have been admitted to be ſworn 1 in their own _ 


j ay. 
country way 37 1 | 5. Wan 
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5. Want of difcretion is a good exception againſt 


_ Witneſs want- a witneſs; on which account alone it ſeems, that 
"g diſcretion. an infant may be excepted againſt. 2 Haw. 434. 
But if an infant be of the age of 14 years, he is 
as to this purpoſe of the age of diſcretion, to be {worn as a witneſs ; 
but if under that age, yet if it appear that he hath a competent. dif. 


cretion, he may be ſworn. 2 H. H. 278 


And in many caſes an infant of tender years may be examined, 
where the exigence of the cafe requires it; which poſlibly, being 


fortified with concurrent evidences, may be of fome weight; eſpe- 
cially in caſes of rape, buggery, and ſuch crimes as are as upon 


children. 2 H. H. 279, 284. 


But in no caſe ſhall an infant be pleted as deset without 


oath. Str. 700. 1 Atk. 29. 
N 5. It ſeems an unconteſted rule in all caſes, that 
4 rtneſs inte- it is a good exception againſt a witnefs that he is 
reſted. either to be a gainer or loſer by the event of the 
cauſe, whether ſuch advantage be direct and i imme. 


diate, or conſequential only. 2 Haw. 433. 


Thus in an information upon the ſtatute of uſury, the party to the 


uſurious contract ſhall not be admitted to be a witneſs againſt the 
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uſurer, for in effect he ſhould be witnefs in his own cauſe, and ſhould 
avoid his own bonds * and aſſurances, and diſcharge himſelf of the 


money borrowed. 1 Inſt. 6. 


Thus alſo an attorney ought not to be examined againſt his client, 
becauſe he is obliged to keep his ſecrets : but of his own knowledge 


before retainer, he may be examined as a wines, if ſerved with a 


ſubpœna. Wood. b. 4. c. 4. 
But upon an indictment for battery, or the like, the party grieved 


may be a witneſs againſt the defendant, becauſe the proſecution 1 is at 
the ſuit of the king. Mood. b. 4. c. 5 


And in many criminal caſes, from the neceſſity of the thing, in- 
tereſted perſons are allowed as witneſſes. As where the owner proſe- 
cutes an indictment of felony for ſtolen goods, he is concerned in 


intereſt ; for he will be intkled to reſtitution : and yet his evidence is 


admitted. So in removing an indictment by certiorari from the ſeſ- 


ſions to the king's bench; tho the proſecutor in that caſe, if the de- 


fendant be convicted, is intitled to his coſts, yet he is allowed as a 
' witneſs. So where a man, in caſe of conviction of the offender 


for a robbery, will be intitled to a qol reward; yet his evidence ſhall 


be received. And by Parker chief juſtice: As to the cafes where a 


40l reward is given, they admit of this anſwer; that the intention of 
thoſe acts would be quite defeated, if ſo be the reward ſhould take off 
the evidence. The ſame anſwer may ſerve to the caſes put upon an 


indictment of felony for ſtolen goods; and where the indictment is 
removed by certiorari : for none in the firſt caſe but the owner can 
prove the property of the goods; and in the ſecond, if the giving of 


_ coſts ſhould take off the evidence of the proſecutor, the act of par- 


lament defigned t to | difcountenance he e of ſuits by certio- 
rari, 
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rari, would give the greateſt encouragement of them that i is poſlidte. 
10 Mod. 193. M. 12 An. Q. and Muſcot. 


Alſo it ſeems agreed, that it is no good exception againſt a witneſs, 
that he has a maintenance from the king; for * one may maintain 
his own witneſſes. 2 Haw. 434. 

Thus alſo, one commoner may be a witneſs for another claimin 
common, becauſe in effect it charges himſelf; that is to ſay, he ad- 
mits another to have common with himſelf. But if the preſcription 
be, that all the inhabitants of ſuch a place ought to have common 
there, one of the inhabitants cannot be a witnels, to prove that ano- 
ther of the ſaid inhabitants ought to have common there, * becauſe * 
in effe& he would ſwear to give him ſelf _ of common there. L 
Raym. 731. 

A truſtee may be a witneſs, if he hath releaſed his truſt ; but nat 
if he hath conveyed : it over. Sid. 315. M. 18 C. 2. Stevens and 
Gerrard. e 

An heir at law may be a witneſs concerning the title to the land, 
but the remainder-man cannot, for he hath a preſent intereſt, but 
the heirſhip is a mere contingency. I Salk. 28 3. M. 10 W. Smith 
and Blackham. 


In evidence to a jury at bar, a esel illue by rie of court was di- 
rected to try the cuſtom of lady Percie's manor of Weſtward in Cum- 
berland, whether fines on the tenants on their lord's death, be dueto 
the heirs or ſucceſſors of the lord, during his minority; the defen- 
dant excepted to the ſteward, becauſe he had a oy on nnen. 
but it was not allowed, and he was ſworn. 3 Keb. 

A witneſs laying a wager in the cauſe, is no b to his bein 
a witneſs; for the other has an intereſt in his evidence which he can- 
not deprive him of. Farefl. 31. Str. 652. 

If a perſon apprehends himſelf to be intereſted, tho' in ſtrictneſt of 
law he is not, yet he ought not to be {worn : as where the witneſs 
for the plaintiff apprehended that if the plaintiff ſhould recover, he 
would remit a claim of ſome money which he (the plaintiff) had upon 
this witneſs; but if he ſhould not recover, he would not remit it; 
although in ſrictneſs of law, his recovering or not recovering in that 
caſe would not alter the claim: or as in caſe where the witneſs owned 
himſelf to be under an 3 _ not under a binding es en- 
gagement, to pay the coſts. Str. 

If a man hath been examined on 3 being at chat time 
difintereſted, and afterwards becomes intereſted, his depofition may 
be given in evidence; becauſe his evidence muſt be taken as it ſtood 
at the time of his examination. 50 if a witneſs to a bend becomes 
afterwards repreſentative of the obligee, his hand muſt be phi in 
like manner as if he were dead. 2 Atk. 615. 2 Vezey. 44. 

7. It ſeems agreed, that the huſhand and wife 
being as one and the ſame perſon in affection and Haken“ and 
intereſt, can no more give evidence for one ano- voie. 
ter, in any caſe whattoever, than for themſelves ; ; 


546 


and 


EVIDENCE. 


and that regularly the one ſhall not be admitted to give evidenee 
againſi the other, nor the examination of the one be made uſe of 

againſt the other, by reaſon of the implacable diſſenſion which might 

be cauſed by it, and the great danger of perjury from taking“ the 

"$47 oaths of perſons under fo great a bias, and the extreme hardſhip of | 

. the caſe. Yet ſome exceptions have been allowed in caſes of evident 


neceſſity; as in the lord Audley's caſe, who held his wite, while his 
ſervant by his command ravithed her; or where a man is indicted for 
a forcible. marriage on the ſtatute of the 3 H. 7. or where either a | 
buſband or wife have cauſe to demand ſureties of the peace againſt ; 
the other. 2 Haw. 431, 432. 4 
Jadge o- 8. It ſeems agreed, that it is no exception againſt 0 
a perion's giving evidence either for or againſt a 
7 Furor being a 1x 
priſoner, that he is one of the judges or jurors Who 
e 2 
are to try him. 2 Haw. 432. = 
But where © juror is called upon to give his evidence, be ought 
to give it upon oath openly in court, and not be examined privately 
| | by his companions. Bac. Abr. Evid A. 2. 1 
9. It hath been long ſettled, that it is no eXceps | 
OT OY - tion againſt a witneſs, that he hath confeſſed him- 4 
+ =o ors ſelf guilty of the ſame crime, if he bath not been 
| 3 indicted for it; for if no accomplices were to be ad- 8 
mitted as witneſſes, it would be generally rn to find Evidence 4 


| to convict the greateſt offenders. 2 Haw. 432. | 
S Alfo it hath been often ruled, that accomplices who are indicted, are 
| 200d witneſſes for the king, until they be convicted. 2 Haw. 432. 
Alſo it bath often been adjudged, that ſuch of the defendants 1 in ſe 
an information, againſt whom no evidence is given, may be wit» I 
neſſes for the others. 2 Haw. 432. 
It hath been alſo adjudged, that where three perſons are ſued in 4 
5 three ſeveral actions on the ſtatute for a ſuppaſed perjury in their evi- : 
| dence concerning the ſame thing, they may be 285 wiineHes 1 in ſuch (| 85 


actions for one another. 2 Haw. 432. | _ 
10. It ſeems agreed, that it is no good excepticis 


| Ra 255 as againſt a witneſs, that he is an alien, or . or 15 
alien or bcid— e .2 Haw: 3 45 


| 

| 

| mon There were two witneſſes to a ed. and one 

X53 Wim blind. of ho. was blind. It was ruled by Hol! chief juſ- 1 

Wines bun tice, that ſuch deed might be proved by the other 11 

witneſs, and read ; or might be proved, without proving that this 451 
blind witnets is de ad; or without having him at the trial, proving ; 


only his hand. L. Ray m. 734. Wood and iurury. Ho 
12. If a witneſs is beyond the ſea, it is uſual to 7 


Witneſs over prove his hand, and that he is beyond the fea. 12 


fea. Viner. 224. 
13. There were two witneſſes to a bond; one in c 
Witneſs le- Afr ic; and the other in Bedlam, mad: On an or- en 


9 | 0 
cenie inſuns. der to prove an exhibit viva voce in chancery, 2 i 
| . witnefs | 


EVIDENCE. 


witneſs proved theſe facts, * and their hands to the bond as if dead. * $48 
T. 5&6 G. 2. 12 Viner. 224. b 4 9 hd 

14. If a witneſs to a deed is dead, it is not ſuf- Wiinefs dead. 
ficient to prove his hand-writing, but it" muſt be 
proved alſo that he is dead. 2 Atk. 48. 

And where a perſon has lived abroad for ſome years, after atteſt- 
ing a deed, there muſt be ſtrict proof of his death: Otherwiſe it is, 
where the witneſs has lived conſtantly in England, from the time of 
ſubſcribing his name to the day of his death; for in that caſe, a flight 
evidence of his death is ſufficient, eſpecially where the perſon who 

av => hand knew him intimately, who ſwears that he believes him 
ead. Id. 5 oy 

But where the witneſs is dead, it is ſufficient to prove the wit- 
nels's hand, without proving the hand of the party. 12 Viner. 

224. 3 | Wn | 
I be fayings of a dead man are not to be given in evidence to prove 
a particular fact; they are only to be admitted in proof of general 
uſages and cuſtoms ; but as for a particular fact, lying in the know- 
ledge of a particular perſon, by his death the evidence is loſt. 'St 
| Tr. V. 5. 456. 3 „F 
And it hath been agreed, that the evidence given by a witneſs a 
one trial, cannot in the ordinary courſe of juſtice be made uſe againſt 
a defendant, on the death of ſuch witneſs at another trial. 2 Haw. 
8 . | | „„ 
In the caſe of murder, what the deceaſed declared after the wound 


. given, may be given in evidence. 12 Viner. 118. Z 

2 But where ſuch declaration is reduced into writing, the writing it- 
: ſelf muſt be produced, and not evidence thereof given vica voce. Id. 
a 15. It is a general rule that hearſay is no evi- * Hearſay. 

| dence; for no evidence is to be admitted but what 


b upon oath; for if the firſt ſpeech was without oath, another oath 
that there was ſuch ſpeech, makes it no more than a bare ſpeaking, 
and fo of no value in a court of juſtice ; and beſides, the adverſe par- 
ty had no opportunity of a croſs examination; and if the witnels ig 
living, what he has been heard to fay is not the beſt evidence that 
the nature of the thing will admit. But though hearſay ' ought 
1 not to be allowed as direct evidence, yet it may be allow- 
| cd in corroboration of a witneſs's teſtimony, to ſhew that he 
affirmed the ſame thing before on other occaſions, and that he is 
{till conſtant to himſelf, So where the iſſue is on the legitimacy of a 
8 perſon, it ſeems the practice to admit evidence of what the parents 
have been heard to ſay, either as to their being or not being married, 


p for the & preſumption ariſing from the cohabitation is either ſtrength- , 
ened or deſtroyed by ſuch declarations, which altho' not to be given $49 
in in evidence directly, yet they may be aſſigned by the witnels as a rea- 
r. ſon for his belief one way or other. 50 hearſay is good evidence to 

. ove who was a man's grandfather, when he married, what children 
efs e had, and the like, of which it is not reaſonable to preſume that 


there 


! 


EFTDENCE 


there is better evidence. So to prove that a man's father or other 
kinſman beyond the ſea is dead, the common reputation and belief of 
it in the family gives credit to ſuch evidence; and for a ſtranger it 
would be good evidence, if a perſon {wore that a brother or other near 
relation had told him fo, which relation is dead. So in queſtions of 
preſcription, it is allowable to give hearſay evidence, in order to prove 
general reputation: and where the iſſue was of a right to a way over 
the plaintiff's cloſe, the defendants were admitted to give evidence of 
a converſation between perſons not intereſted, then dead, wherein 
the right to tne way was agreed. Theory of Evid. 111, 112. 
So in eſtabliſhing a title to an eſtate upon a pedigree, evidence that 
a man has not been heard of for many years, is ſufficient evidence 
prima facie to prove him dead without iſſue, ſo as to put the oppoſite 
party upon proof that he ſtill exiſts. Many perſons go to the Eaſt 
and Weſt Indies, and are never heard of more. In the mean time 
| What is done upon ſuch a trial is no injury to the man or his iſſue, if 
| he or they ſhall afterwards appear and claim the eſtate. Black. Rep. 
| . T5, CR | 


IT. Of proceſs to cauſe wiineſſes to appear. 


Taboo waysof cauſ- 1. The compulſory means to bring in witneſſes, 
1 ing witneſſes to are of two kinds. 1. By proceſs of ſubpœna (A) 
1 appear. iſſued in the king's name, by the juſtices, or others, 
3 | Where the trial is to be. 2. Which is the more d. 
ordinary and more effectual means (in criminal caſes), the juſtices that 
take the examination of the perſon accuſed, and: the information of 
the witneſſes, may at that time, or at any time after, and before the ; 
trial, bind over (B) the witneſſes to appear at the ſeſſions, and in caſe | 
of- their refuſal either to come, or to be bound over, may comnnt 
them for their contempt in ſuch refuſal. 2 H. H. 282. F 
2 2. By the 27 G. 2. c. 3. When any poor perſon 
Gama. ſhall 6K ee in any Ky to give 
9 . _ evidence againſt another accuſed of grand or petit 
larceny or other felony, the court may, at the prayer, and on the 
| *c 50 oath of * ſuch perſon, and on conſideration of his circumſtances, 
| dtder the treaſurer to pay him ſuch ſum as they ſhall think reaſonable 
| for his time, trouble, and expence; which order the proper officer 
ſhall make out for the fee of 6d; except in Middleſex, where the 
| ſame ſhall be paid by the overſeers of the poor where the perſon was 
| apprehended. | ; 5 WONG 
And by the 18 G. 3. c. 19. The court where any. perſon ſhall ap- 
| pear on recognizance or ſubpœna to give evidence as to any grand or 
f petit larceny or other felony, whether any bill of indictment be pre- 
| ferred or not, may order the treaſurer to pay to him ſuch ſum as they 
ſhall think reatonable, not exceeding the expences he was bona fide 
putunto, making alio, if he ſhall appear to be in poor circumſtances, 
© — 2 „ a reaſonable 
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Tame, /. 8. 


lay down or alter ſuch rules and regulations concerning any coſts or 


be binding on all perſons whatſoever. /. . 


cord within this realm ſhall be ſerved, to teſtify or Ap 
depoſe concerning any matter depending therein, horns 


to the diſtance of the places) is neceſſary: to be allowed in that behalf, 
do not appear according to the tenor of the proceſs, having not a 
lawful and reaſonable impediment ; he ſhalt forfeit 1ol. and ſhall 
yield ſuch further recompence to the party grieved, as to the judge 


EVIDENCE: 


© reaſonable allowance for his trouble and loſs of time; which order 
the clerk of aſſize or of the peace reſpectively ſhall forthwith make 
out and deliver to him, on being paid for the ſame 6d and no more 3 
and the treaſurer upon fight of the order ſhall forthwith pay the 

And the juſtices in ſeſſions from time to time may 


charges to be allowed to any perſon by virtue of this act, as to them 


ſhall ſeem juſt: which rules and regulations, having received the ap- 


probation and ſignature of one or more of the judges of aſſize, ſhall 


3. Where a witneſs is a priſoner in execution for ,,-, 3 
debt, he muſt be brought up by habeas corpus ad W 1 _—_— 
teftificcandum, to give his evidence. St. Tr. V. 2. i 6 to 


l 580. V. 4. 37. N | | execution. 3 
4. One was ſubpœnaed ad teftificandum, and 1, „ „ 
prayed a privilege from being arreſted, which was 7/79 Pow. far 


granted; and by the court, it will ſuperſede an ar- e + 1. 


reſt upon meſne proceſs, but not upon an execution; 25 e 
yet the ſheriff in that caſe may be committed for 8 


his contempt. NewviPs caſe, 15 C. 2. Tr. per p. 3 10. 


5. By the 5 El. c. 9. f 12. If any perſon upon „ „ „ 
whom any proceſs out of any of the courts of re- Fah 


witneſs not ape 


and having tendered unto him, according to his countenance or call. 
ing, ſuch reaſonable ſum for his coſts and charges, as (having regard 


of the court, out of which the proceſs was awarded, ſhall ſeem meet, 


according to the loſs that the party which procured the proceſs ſhall _ 
| ſuſtain * to be recovered by the party grieved, in any court of record.“ 51 


In the caſe of Wyat and Winkford, 2 G. 2. A motion was made 


for an attachment againſt a perſon for not attending at the aſſizes to 

give his evidence, being ſubpœnaed, and having received one guinea. * 
for his charges, and being promiſed to have one guinea a 'day 
While there, and his charges paid. And a rule was made to ſhew 
| cauſe. And afterwards cauſe was ſhewed, that an attachment 

ought not to go, but the party injured had his action upon the ſta- 


tute of Eliz. but the court thought it was a good foundation for an 


attachment, the diſobedience to the ſubpœna being a contempt of - 
the court; and though an action might be brought on the ſtatute, 
yet that was a more dilatory method, and more difficult to proceed 
in, which encouraged witneſſes not attending frequently upon trials, 

at which they were ſubpœnaed to appear and give evidence. And 


therefore the rule was made abſolute. L. Raym. 1529. 
In the caſe of Small and Vpitmill, M. 10 G. 2. It was moved 


for an attachment againſt one Waleſield, for not attending to give 


Vor. I. 3 Q evidence, 
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evidence, being ſerved with a ſubpœna. The ticket and ſubpœna were 
not ſworn to have been ſerved perſonally; but delivered to a ſervant 
at the witneſs's houſe, who carried it up to his maſter, and brought 
down word, that he delivered it to his maſter, who ſaid he would at- 
tend; By Thee Hardwicke Ch. J. This way of proceeding by at- 
tachment is a new method. I do not know that it has been deter- 
| mined, that ſerving a ſubpoena on a ſervant would be a ſufficient ſer« 
| vice to maintain an ain ; but however, to be ſure, it is not a ſuffi- | 
cient ground for an attachment. And Lee J. ſaid, it hath been ſo- 
lemn determined, that you muſt not only have an affidavit of ten- 
| | _ uUring the ſhilling, but likewiſe of a tender of reaſonable charges, to 
ground an attachment. And the attachment was denied. Caſ. 
| _ Hard. 313. Str. 1054. 
1 E. 14 G. 2. Chapman and Poyrton. A witneſs was ſerved with A 
4 | ſubpœna at Cheſter, to attend the fittings at Guildhall, and two | © 
l | guineas were tendred by the perſon who ſerved it, and being objected 


. 


to as too little, he declared he would give no more. The witneſs 
not coming up, an attachment was moved for; but on ſhewing cauſe K 
= was diſcharged ; the court ſaying it was too little, and that the wit- 
'| neſs is not obliged to truſt to the court's allowing him more when he & 
l comes to the book; for perhaps the party may not call him, and 1 
= ---- it may be difficult for him to get home again : that this way of pu- * 
| ”S $2 niching as for a contempt & was new, and practiſed only in this court: h 
| the common pleas not doing it to this day, but leaving the party to h 
his remedy on the 8 El. c. 9. and therefore they would not enter into 
any nice calculations of the expence, but confined their inquiry to al 
| Sn queſtion, whether the non attendance was thro' obſtinacy or not. * 
j Str. 1150. 
ö M. 5 2 G. 2. AE and Fohn, on. It was moved for an attachment I 
ö againſt one Yerburgh, for not giving evidence at the affizes. He was by 
ſubpanaed, but had no offer to have his expences born; but came 81 
to the aſſizes, where money was tendred to him for that purpoſe, 2. 
but he refuſed to be ſworn. By Lee chief juſtice : Attachments are al 
a new practice. I remember the firſt motion for them. It was then * 
agreed, that the ſame reſtrictions ſhould be uſed in attachments as in : 
actions on the 5 Eliz. one of which is, that a tender of expences Wm 


ſhould be made at the ſervice of the ſubpoena. In this caſe, Yerburgh * 
bas not been ſubpœnaed regularly, ſo as to ſubject him to the 5 Eliz. 
In order to be ſubject to an attachment, you muſt ſhew him guilty | 
of acontempt of this court. By Wright juftice. A perſon not pro- . 
perly ſubpœnaed is to be looked upon only as a ſtander- by; and it is 
no contempt of the court of N Prius, for a ſtander- by to refuſe 
| to be examined, much leſs is it a contempt of this court. And the 
attachment was denied. Black. Rep. 36. 
C| And, by the court, in the caſe of Hammond and Stewart, H. 8 of 
8. the witneſſes ought to have a reaſonable time to put their af- ue 
fairs in order, that their attendance upon the court may be as little . 


prejudice to themſelves as poſſible. Str. 510. * 
In et 
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In clan caſes if a witneſs hath been bound over, and do net 
pear, he ſhall forfeit his recoguizance. 


. Of the manner of givingevideiie. 


1. He who affirms the matter in ite, whether me bh 14 


plaintiff or defendant, ought to begin t to Wort evi- E. 1 he 
dence. Lit. 36; 


2. The evidence both for and againſt 2 krittner Edie fo * 


ought to be upon dat. upon cath. 


And if a peer is Produced as a witgeſs, he ovught to be ras” $ 


Keb. 61. 


Lord Preſtan was committed by the court of quarter ſeffions, for 
refuſing to be ſworn to give evidence to the grand jury on an indictment 
of high treaſon; and on his being g brought by habeas corpus intò the 
king's bench, Hul: Ch. J. ſaid, it wks a great contempt „and that had 


he been there, * he would have fined him, and committed him tii & 5 TY 


he paid the fine; but being otherwife, he was bailed. 1 Salk. 278. 

But a quakers affirmation in all caſes not being criminal, ſhall be - 
allowed as evidence, without an oath; but in criminal caſes his his affir- 
mation ſhall not be allowed. 7&8 W. c. 

It is no ſatisfaction for a witneſs to ſay, that he Mar * . 
thinks or perſuades himſelf; and this for two reaſqns; 3. 11065 
by Cake chief Juſtice: 1. Becauſe the judge is to 7 
give abſolute ſentence, and ought to have mare ground than chinking. 
2. Becauſe judges, as judges, are always to give judgment ſecundum 
allegata N probata, notwithſtanding that private perſons think Wy | 
wile, Dyer, 5 3. 

4. The court may indulge a priſoner 1 in examin= 5 22 may 
ing the witneſſes apart, but he cannot demand it of be i a 


rightt, . Tr. V. 4. 9. Part. 
g. In caſts of life, no evidence is to be given againſt Bild . 
2 priſoner, but in his preſence. 2 Haw. 424 8. 1 nerf; hehe. © 


H. 26 9. 3 * v. T, 3 AE E 3 A conbiction for 
killing game 945 4 duached, becauſe the ſame ſet forth only, that the 
depoſition of Edward Tye the witneſs, which had before been ſworn 
to before the juſtice, was again read over to him in the preſence and 
hearing of the ſaid T. S. Crowther, and that the faid Edward Tye 
again alſirmed his ſaid depoſition to be true in the preſence and hearing of 
the ſaid T. S. Crowther —By the court: The witneſs ought to have 
been reſworn i in the preſence of the defendant. | Gal. by Durnf. and 


Eaft. 125. 


1 >< — 1 
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6. In every iſſue the e is to be proved. 


Witneſſes A negative cannot regularly be proved; and 
eannoſ teſlify a therefore it is ſufficient to deny what is affirmed, 
negative. until it be proved; but when the affirmative is. 


proved, the other fide may conteſt it with oppo- 
fite proofs ; for this is not properly the proof of a negative, but the 
roof of ſome propoſition totally inconſiſtent with what is affirmed 2 
as if the defendant he charged with a treſpaſs, he need only make 
A general denial of the fact, and if the fact be proved, then he may - 
prove a propoſition inconſiſtent with the charge, as that he was at f 
another place at the time, or the like. Theory of Evid. 116, 117. 
But to this rule there is. an exception of ſuch caſes, where the 
law preſumes the affirmative contained in the iſſue. Therefore, in 
an information againſt lord Halliſaæ for refuſing to deliver up the 
rolls of the auditor of the exchequer : the court of exchequer put 
„* - - , the plaintiff upon proving the negative, namely, that he did not de- 
554 liver * them; for a perſon ſhall be preſumed daly to execute his 
office, till. the contrary appear. 105 117. 
* ol 7. A priſoner may not call witneſſes to diſprove 
2 eee what his own witneſſes have ſworn. Se. * „ 
1s own Wit- A 


E neſſes. N 164, JH 


A Whether a 8. A witneſs ſhall not be permitted. to read his 
BS witneſs may read evidence. but he may look 1 his notes to re- 
his evidence. freſh his memory. St. Tr. V. 4. 45 1 
8 9. A witneſs ſhall not be croſs examined, till he 
has gone through the evidence for the party on 
whoſe fide he was produced. St. Tr. V. 2. 792. 


— — — — RN NOI —— . 


— — — 
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may be croſs ex- 
amined. 


Variance. 10. It hath been admitted, that in order to ſhew 
| 2 vafiance in the evidence, a depoſition taken by 
8 a witneſs before a juſtice of the peace, may at the priſoner's deſire 
| be read at the trial, in order to take off the credit of the witneſs, by 
| ſhewing a variance between ſuch depoſitions, and the evidence 
| given in court. And for the ſame Teaſon it ſeems agreed, that 
| where a witneſs at one trial varies from his own evidence at ano» 
ther, in relation to the ſame matter, ſuch variance. may alſo be 
given in evidence to invalidate his teſtimony at the ſecond trial. 


| 2 Haw. 430. 5 
| * The an of that party which doth begin 
| att 1 to maintain the iſſue, ought to conclude. Tr. p. 


Pais. 220. - 
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: = „ A. Subpœena 


EVIDENCE 
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A. Subpcena to give evidence. 


"NJ EORGE the third, by the grace of (od, of Great Britain, 
AF. France, and Ireland, king, defender of the faith, and ſo forth. 
7% A. B. C. D. and E. F. greeting: We command you, and every of 
you, that all buſineſs being laid aſide, and all excuſes whatſoever ceaſing, 
you do in your proper perſons appevr before our juſtices aſſigned to keep the _ 
Peace in our county of —— and alſo to bear and determine divers 
| felonies, treſpaſſes, and other miſdemeanors inthe ſaid county committed, 

at the general quarter ſeſſions of the peace, to be holden at =——— in 
und for the ſaid county, on be day of E- dat the 
hour of ten in the forenoon of the ſame day, to teſliſy the truth, and give 
evidence in behalf of the inhabitants * the pariſh of ——— in the ſaid 


* 


eounty, againſt A. O. in a caſe of baſftardy. And this you are in no wiſe 
to omit, nor any of you to omit, on pain of ane hundred pounds. Wit- 
neſs Sir James Lowther, baronet, the — — day of — 


tm year of our reign : 


Note; There may be four witneſſes put in one fubpœna. 


— 


. Ar. A. w. 


NV virtue of bis majeſty's writ of ſubparna to you direcied, and bere- 
with 1 to _ _ are is to be before bis majefly's juſ- 
tices of the peace for the county of — the general quarter 2 Fo 
ons of the peace to be Bolden for the ſaid county at . — in the aid 8 

| county, 0N * — the. — day E Ei next, to teftify 3 
the truth, and give evidence on behalf of the inhabitants of the pariſh of 


I th ſa county, againſt A. O, in a caſe of 2 | 


EVIDENCE. 


And this you are not to omit, upon pain of one bundred pounds. Dated 
this — — day f — itt Ihe ear y 


By the court 5 


C. 


B. Condition of a recognizance to appear and give 
evidence. ; 


HE condbei on this 'retoghizante ts fich, that if the abive bans 

A. W. ſhatl er ſonalſy appear af” the next general quarter” je 4 on 

of "0 peace to be holden at- in an for the ſaid county, and ther” 
and there give ſuch evidence as br En with, upon a bill of indifiment to” 


be exhibited by R. I. of '= = yeoman, to the grand jury, agarnft 


A. O. late of in the fait county, yeoman, for tbe 'felontoufly* 
taking: and carrying away ' - the properiy of = and in caſe® 
_ the ſaid bill be. found a true bill; then'if-the ſaid A. W. Hall then and 
there give evidence ie the jurors that ſball faſs on the trial of the ſaid” 
A. O. upon the ſaid bill of indictment, and not depart thence without 
leave of the court, then this recagnizance to be void, atherwiſe of farce. 


- — — ———— 


ETA MHMI NATION. 


F- a fetony is committed, and one n beſote a juſtice ups 


chat the priſoner is not gailty 3 yet the juſtice ſhall not diſeharge 


farther trial. Dalt. ci 164. 


In 
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on ſuſpicion thereof, and tke juſtice finds ene 1 | 


bim, but he muſt either bew bailed or commitred*! for it is nòt fit 
5 56 that a man orice * arreſted and charged with felony; or ſuſpicion * - 
thereof, ſhodld be delivered vpn any man's diſcretion; without" 


" ) An 
ms wad 


1. 1 a * 1 


* 
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EXAMINATION. 


In order to which bail or commitment, the examination and in- 

| Tormation of the parties muſt firſt be taken, according to the follow- 
FCC :;- | „„ {ts 
Tuo or more juſtices (1 Q.) or one of the ſaid juſtices, before 
« they bail a perſon apprehended for felony (if the offence. is baila- 
ble) ſhall take his examination (A) and oe On 
« them that bring him, of the fact and circumſtances thereof, and 
«© the ſame, or as much thereof as ſhall be material to prove the 
« fclony, ſhall put in writing; which examination they ſhall cer- 
I tify (together with the bajlment) at the next general gaol deli- 
e very, to be holden within the limits of their commiſſion. 1& 
SPM ETEES ß N 5 
*© And they ſhall have power to bind by tecognizance (O all ſuch 
as do declare any thing material to prove the offence, to appear 
at the next general gaol delivery, to be holden within the 'coun- 
_ ** ty where the trial ſhall be, then and there give evidence againſt ' 
7 the party; and ſhall certify ſuch recognizance in like manner.” 
And if they offend in any thing herein, they ſhall be fined by 
4 the juſtices of gaol delivery.” Id. ES „„ 
„In like manner, where the perſon is not bailed, but committed 
% to ward, the juſtice or juſtices who commit him, ſhall before 
« ſuch commitment, take the like examination and information, 
and ſhall put the ſame in writing within two days after the ſaid, 
«© examination, and ſhall in like manner bind over the witneſſes; 
«& and certify the whole as above. 2 & 3 P. & M. c. 10. 
ball take bis examination] And in order thereunto, if by ſame 
reaſonable occaſion, the juſtice cannot at the return of the ar- 
rant take the examination, he may by word of month command 
the conſtable or any other perſon to detain in cuſtody the priſoner 
till the next day, and then to bring him before the juſtice, for far- 
ther examination. And this detainer is juſtifiable. by the conſtable 
or any other perſon, without ſhewing the particular cauſe for 
_ which he was to be examined, or any warrant in writing. 1 H. 


La) 


ge 


* 


But the time of the detainer muſt be no longer than is neceſſarxß 
for ſuch purpoſe; for which it is ſaid, that the ſpace of three days 
is a reaſonable time. 2 Haw. 119. „% Ent OE 

The examination of the perſon accuſed; ought not to bs upon 
eath. 1 H. H. . 1 4 
V But if upon his examination he ſhall confeſs the matter, it; ſball 
not be amiſs that he ſubſcribe his name or mark to it. Dalt. c. 164. 

Which examination being voluntary, and ſworn by the juſtice or 
his clerk to be truly taken, may be given in evidence againſt the party 
confeſſing, but not againſt others. 1 H. H. 585. 2 Haw. 429. 


Information 


EXAMINATION. 


Information of them that bring him] Or of other witnelits, whora 
the juſtice may bring before him by his warrant (D) for that purpoſe. 
1H. H. 586. Dalt. c. 164. 


5 this information muſk be upon oath. Dalt. c. 164. 1H. H. 
8 


And therefore if a aha is witneſs, his affirmation muſt not be 
taken in this caſe; for by the 7 & 8 W. c. 34. ſ. 36. it is provided, 
that no quaker ſhall be examined for or againſt any perſon in _ cri- 
minal cauſe, unleſs it be upon oath. 


And the ſaid information being upon the trial ſworn to be truly 

taken, by the juſtice or his clerk, may be given in evidence againſt 

_ the priſoner, if the witnelles be dead or not able to travel. 1 H. H. 
586. . F 


Or as much thereof as ſhall be nar to prove the foal Yet it 
ſeemeth alſo juſt and right that the juſtices who take information 
_ againſt a felon, or perſon ſuſpected of felony, ſhould take and certify 
as well ſuch information, proof, and evidence, as goeth to the acquit- 
tal or clearing of the priſoner, as ſuch as maketh againſt the priſoner : 
for ſuch information, evidence, or proof ſo taken, is only to inform 
: the king and his juſtices of the 12 * of the matter. Dalt. c. 16 5 


| Shall certify at the dert gaol — And yet for petty . 
and {mall felonies, the offenders may be tried at the quarter ſeſſions, 
and the examinations and informations ny be certified thither. 
Dalt. c. 1 64. 


To be holden within the limits of heir commiſſh Fon) And yet examina- 
tions taken by juſtices of the peace in one county, may be by them cer- 
tified in another county, and there Feds and * in evidence againſt 

the . Dalt. c. 164. 55 5 þ 


T, o bind by recognizance] And upon refuſal may commit the perſon 
e 1 H. H. 586. 


And che parties a ought to be. TY not ks to give evi- 
dence, but alſo to prefer a bill of indickment againſt the * 


Dalt. c. 164. 


® 


A. Examination 


We 


8 
fore 
lord 
achn 
law} 
fenal 
gener 


8 
| 
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EXAMINATION. 


* A. Examination of a felon. *558 


Weſtmorland. IHE examination of A. O. of ———— yeoman, 
EE: talen before me Henry Chaytor, doctor of laws, 
one of his majeſly's juſtices of the peace for the ſaid county ſor, in the 
caſe of bail, —taken before us two of his majeſly's juſtices of the 
peace for the ſaid county, and one of us of the quorum] the 


day of in the — year of the reign of — — 

The ſaid A. O. being charged before me | or, us] by A. I. FA 
— — jeoman, with the felonious ſlealing out of the houſe of the 
fad A. I. at ———— on the —————— day 0 — 
the following goods, to wit ————— of the value of ———— he the 
aid A. O. upon his examination now taken before me [or, us] 
 confeſſeth that ——— (or, denieth that ——— ] HC. 

B. Information of a witneſs. 
Weſtmorland. T HE information of A. I. of ———— yeeman, 


1 taten upon oath before me [ as before] 


C. Recognizance to give evidence. 


* ; 


Weſtmcrland. E it remembered, that on the 3 day 
in the — year of the reign of 
— 1. of in the ſaid county, yeoman, did come be- 


fore me Henry Chaytor, defer of laws, one of the juſtices of our ſaid 
lord the king, affigned to heep the peace in the ſaid county, and did 
acknowledge himſelf to owe to our ſaid lord the king ten pounds of 
lawful money of Great Britain, under condition, that if he ſhall per- 
ſenally appear before the juſtices of our ſaid lord the king, at the nexs 
general quarter ſaſſiems of the peace Cor, gaol delivery] to be holden in 
VoL. I. 5 | | and 


C 


good and lawful money of Great Britain, t be made and levied of his 


before the juſtice within mentioned by the within bounden A. I. and 


al quarter ſeſſions of the peace Cor, gas delivery] to be holden in and 


for the ſaid county, prefer or cauſe to be preferred, one bill of indift- 


then inquire of the ſaid felony, as alſo to them that ſhall paſs upon] 


EXAMINATION. 


and for the ſaid county, then and there to give evidence in behalf of 


eur ſaid lord the king, againſt A. O. late of who being at- 
tached, and ſiiſpected of felony, is now committed to the gaol of our 


ald lord the king in the ſaid county, then this recognizance to be void, 


otherwiſe of force. 


*559%* Or thus, to prefer a bill of indictment, and give 


evidence. 
We 1, K 
Weſtmorland. F E it remembered, that on the — day Of — 5 
: in the hear of the reign of — A. I. 


— in the ſaid county, yeoman, perſonally came before me Ten- A. 1. 
ry Chaytor, doctor of laws, one of the juſtices of our faid I:rd the "7 4 —. 
king, aſſigned to keep the peace in the ſaid county, and acknowledged ; 
himſelf to ave to our ſaid lord the king, the ſum of — of proceedi 


under 1 


Ya and chattels, lands. and tenements, to the uſe of our ſaid lord the 4 * 


King, his heirs and ſucceſſors, if be the ſaid A. I. ſhall fail in the 


condition indorſed. e 


The condition of the within written recognizance is ſuch, that 
whereas one A. O. late of . was this preſent day brought 


was by him charged wi:h the felonious taking and carrying away 
= of the goods of him the ſaid A. I. and thereupon was com- 
mitted by the ſaid juſtices to the common gaol in and for the ſaid 
county : if therefore he the ſaid A. I. ſhall and do at the next gene- 


ment of the ſaid felony againſt the ſaid A. O. and ſball then alſo give] 


evidence there concerning the ſame, as well to the jurors, that ſhall 


the trial of the ſaid A. O. that then the ſaid recognizance to be void, 
er eife to fand in full force for the ting. 


D. Warrant | 


EXAMINATION. 


D. Warrant ſor a witneſs. 


Canes To the conſtable of 


HEREAS oath hath been made befor? me ——— one 

of his majeſty's juſtices of the peace in and fer the ſaid coun- . | 
ty, by A. I. of 8 2 NEE that he the 72 I. was lately 5 
robbed at —— and that he hath good cauſe to believe that A. W. T 
of — i a material avitneſs to prove by whom the ſaid robbe- | 
ry was committed : theſe are therefore to require you to cauſe the ſaid | 
A. I. forthwith to come before me, to * give ſuch information and x 
evidence as he knoweth concerning the ſaid offence, that ſuch further 
proceeding may be had therein, as to the law doth appertain. Given 
under my hand. and ſeal at — in the ſaid county, the 
— 15 


560 


Here endeth the FIRST VOLUME, 


EXAMINATION. 


and for the ſaid county, then and there to give evidence. in behalf of 


our ſaid lord the king, againſt A. O. late of 19 being at- 
tached, and ſiſſpected of felony, is now committed to the gaol of our 


ſaid lord the king in the ſaid county, then this recognizance to be void, 
otherwiſe of force. ; ee 8 


4 
559 * Or thus, to prefer a bill of inditment, and give 
| euidence. | 55353 
| | 3 ty, by : 
' Weſtmorland. YE ie remembered; that. on the dino day. of == 7 
8 | in te — year of the reign of ——— A. I. 33 
1 in the ſaid. county, yeoman, perſonally came before me Hen- K-15 
ry Chaytor, doctor of laws, one of the juſtices of our ſaid krd thefſ ., + 


7 | i : vidence 
king ) aſſigned 0 keep the peace in the fard county, and acknowleds 241 eV: | 
Himſelf to awe to x. ſaid * the king, the Aw Of —— 7 
good and lawful money of Great Britain, ro be made and levied of his 75 FM 
good and chattels, lands and tenements, to the uſe of our ſaid lord the FF" 
Ring, his heirs and ſucceſſors, if he the ſaid A. I. fhall fail in theſ 
condition indorſed. e e 


The condition of the within written recagnizance is 2 that 
whereas one A. O. late of. — — ua, this preſent day brought 
before the juſtice within mentioned by the within bounden A. I. and 
was by him charged with the Nr taking and carrying away 
| mnt of the goods of him the ſaid A. I. and thereupon was com- 
mitted by the ſaid juſtices to the common gaol in and for. the ſaid “ 
county : if therefore he the ſaid A. I. fhall and do at the next gene- 
ral quarter ſeſſions of the peace Cor, gaol delivery] to be holden in and]. 
for the ſaid county, prefer or cauſe to be preferred, one bill of indift- 
ment of the ſaid felony againſt the ſaid A. O. and ſhall then alſo give] 
evidence there concerning the ſame, as well to the jurors, that Ton] 
then inquire of. the ſaid felony, as alſo to them that ſhall. paſs. upon 
the trial of the ſaid A. O. that then the ſaid recognizance to be void, 
er elſe ts fand in full force for the king. Ge re 


D. Warrant 


EXAMINATION. 


| D. Warrant for a witneſs. 


: aaa? To the conſtable of ß 1 | 


EREAS oath hath been made Oy ON — cone 
VF his majeſiy's juſtices of the peace in and for the ſaid coun- 
ty, by A. I. of I, : * has he the ſaid 0 I. was lately 
robbed at . — and that he hath good cauſe to believe that A. W. 

of + — 1 a material witneſs to prove by whom the ſaid robbe= 
ry was committed : theſe are therefore to require you to cauſe the ſaid 
A. I. forthwith to come before me, to give ſuch information and x 60 
evidence as he knoweth concerning the ſaid offence, that ſuch further _ 5 e 
proceeding may be had therein, as to the law dath appertain. 


; tain. Given 
under my hand. and ſeal a. — in the ſaid county, the ——— 
day of —— co | | {ot 
| 
i | 
| 
108 
- 8 J 
"1 
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| Here endeth the FIRST VoLUmMk, - \- 
10 
| | 
| | 1 oy 2 ky 
© 
1 
; 
5 . 
: 
g 
{ 


— . ,, 


—ͤ̃ 2 4 


* 
#+ +* 
a. * 
2 
Fx 
* 
* 


* 
* * 
* 
* 
. 
< 
Py — 
OY ; 
* * 
9. 
* «+ » 
Fol Sat 8 
4% 
» © 
» * 4 
— p 
F 6 
T & *® 
« 
* * < 
* 
* 
5 1 
. 
» 
* 
. 
* 
6 * 
/ 
) 
oy 
. 2 
* 
' 
* 
. 
i 
1 
. 
* 
* 
1 
. 52 
* 
, 
P hb 
my 
. 8 9 
” 
o 
„ 
. 
* 
. 
. 
* 
* * 
- 
- 
#F 
» 
* 
_ 
- 
. 
. 
4 
* 
. ( 
* 
. 


\ 
9 
- 
* 
* 
I 
17 
* 
7 
5 enn 
* * 
S o 
* 
% 
* 
* 
* 
.* 
. 
: 


i + IG Ju "_ 
— D Wk. 
rho > — 4 5 2 3 
r 
. a a x 
o * 3 a 44 
« " 
Ms Wins; 3 
SD, 1 Nn +, 
ks 1 * . 
— 
* 
0 
. 
4 
* 


